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March 15, 1954
Letter Opinion

‘No. 5%-63-L
The Honorable Kel M., Fox L Lﬁj\ J

!§E§i‘§i Pt
State Senator, Yavapal County

Capitol Building o m;\l %59; m ‘%\%M ‘:\[%E“N.

Phoenix, Arizona

(1) Uould the Superintendent of the

“Department of Liquor License and

*] Control have supervisory povers
“over the sale of spirituous
liquors on the Indian reservations
in the event of an amendment to the

- Constitution of the State of Arizona

- as 1t relates to sales of 1ntoxicating
liquor to Indians.

(2) In the event of such amendment

.+ would the provisions of the spirite
uous liquor laws dealing with quotas
of licenses as measured by population
be applicable? :

" {3) 1In the event of such amendment may
- the State of Arizona tax the sales
of spirituous ligquors on Indian
reservations? ,

Dear Senator Fox:

In August of 1953, the Congress of the United States passed
the following law: ‘

"CHAPTLR 5r‘2 -~ PUBLIC LAW 277
. (H, R. 1055) .

An Act to eliminate certain discriminatory
leglslation against Indians in the
United States. ’

Be 1t enacted by the Senate and Housa of

Representatives ol the uUnlted States of
America in Congress assembled, Tha¥y:
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Chapter 53 of title 18, United States Code,
is hereby amended by inserting ab the end of the
chapter analysils preceding sectlon 1151 of such
title the following new item:

'1161l. Appilcation of Indlan liquor laws.'

Sec, 2, Title 13, United States Code, is
hercoby further amended by inserting in chapter
53 thercof immediately after section 1160 a
new gectlon, to be deslgnated as section 1161,
a3 follous:

'8 1161, &Application of Indlan liquor laws

_ '9he provisions of seetlons 1154, 1156, 3113,
3438, and 3618, of this title, shall not apply
wilthin any area that is not Indizn countyy, nor
to any act or transactlon within any area of
Indian cowntry provided such sct or transaction is
in conformity both with the laws of the State in
viich such act or transaction occurs and with an
ordinance dvly adopted by the tribe having
Jurisdiction over such arsa of Indian country, -
certifled by the Secretary of the Interior, and
published in the Federsl Reglster,!

See. 3. The consent of the United States

- is hereby plven to repezal of the third ang
eleventh paragyashs of artlele 20 of the -
constitutlon of Arlzona, and thait part of
sectlon 1 of article 21 of the constitution
of New Mexico rvelabing to the sales of
intoxicants to Indians, 1f the people of
"Arlzona and New Mexico shall adopt consti-
tutional amendments to accomplish such
repeal.,

Sec, B, Section 9 of the Act of June 4,
1020, &n Act to provide for alloiment of
lands of the Crow Tribe, for the distribu-
tion of tribal funds and for other purposes
(41 stat, 751), is hereby repealed.

Approved August 15, 1953," ({Italics undore
scored)

From the forerolng 1t can be scea that the permlssion of the
Federal Govermment 1s predicated on two conditions; {1) the repea

. of the prohibitlon agalnst the sale of splrituous liquors to Indlans

ag it exlists in the Constitution of Arizona; (2) an ordinance duly
adopted by the tribe having jurisdiction over such osrea of Indian
country certified by the Seerctary of the Interior and published in
the Federal Deglsier.

House Concurrent Resolutlon 17 provides that Paragraphs 3 and
11, Artlcle 20, Constitubtion of Arlzona ars repealeds These para-
graphs are as follows:
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"Third (Sale of intoxicants to Indians.)--
The sale, barter, or giving of intoxlcating
liquors to Indians and the introduction of
liquors into Indian couniry arec forever
prohibited within this state.

* % * ¥ ¥
. Eleventh, (Liquor resulations on Indian
lands, )-~YWhenever hHercaicer any of the lands
concained within Indian reservations or allot-
ments in thils state shall be allotted, sold,
reserved, or otherwise disposed of, they shall
be subJect, for a period of twenty-five years
after such allotment, sale, reservation, or
other disposal, to all the laws of the United
States prohibiting the 1ntroduction of liquor
into the Indian country."”

The questlon has arisen as to Jurlsdiction of the Superintendent
of Liquor Licenses and Control to enforce the laws relative to liquor
on Indlan couniry, presuning that the people of Arilzona approve the
Amendment to the Constitutlion and the Tribal Councils duly adopt an
‘ordinance as provided in Public Law 277. As this 1s federal legls-
lation and the interpretation placed on it by those charged with its
enforcement are the best means avallable to determine the intentlon,
the first questlion above was referred to the solicitor for the Depart-
ment of Interior for his opinion. There follows below his telegram in
reply to the inquiry: .

- “INCOMING TELETYPE
 Mar, 11, 1954

- Wi J. Truswell

'Re phone call to Benge. Public Law 277
not Intended as affirmative extension of
state Jjurisdiction to Indlan reservations
and did not repeal federal Indlan Liquor
ILaws, Assuming approprlate ordinances

are enacted by tribes, acts or transactions
constituting violations of state law includ-
ing required license fees and taxes on
purveyors would be punishable under 18

USC 1154 or 1156. Non~Indians on Indian
reservatlions continue admendable to state
laws, .

. : "~ Burke~Solicitor for Dept. of Interior"
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’f The thoughﬁat expressed in the above telegram were confirmed

by a telephone conversation with The Honorable Orme Lewls, Assistant
Secretary of the Interior on March 15, 1954,

In the absence of any Court decision, and in view of the
Judiclally uninterprcted language of Public Law 277, supra, the
Department of Law 1s of the opinion that the interpretation placed
upon sald law by the legal advlisors to the Dzpartment of Interlor
is the interpretation that would be adopted by the authorities
having Jurlsdiction over Indlan country. In other words, there
has been no affirmative extension of the jurisdiction of the state
over Indlan country by virtue of Public Law 277.

The force and effect of Public Law 277 is to requlre that the
tribe adopt an ordinance permlitting the sale of liquor on Indian
country in conformity with the lawg of the State but, thereafter,
the enforcement of such conformity remalns in the Federal Government
and the tribal council, That is, the provisions of Sections 1154,
1156, 3113, 3488 and 3518 of Title 18, United States Code, shall
not apply as to those transactions wilthin Indian country if the
act or transaction 1s in conformity with the laws of the state.
However, if such act or transaction is not in conformlty with the
-laws of the state, then the above named United States Code pro-
visions shall apply and the act or transaction, if contrary to state
law, would be punlshable under those federal provislons.

Assuming that Arizona amends its Constitution and the tribal
authorities enact the ordinance required by Public Law 277, such
ordinance would be insubstantlally the same form as that adopted by
the Blackfeet Trlbe of Montana which appears in Volume 19, Federal
Register 1049, (February 24, 1954) reading as follovs:

"OFFICE OF THE SECRETARY
Blackfeet Tribe of lontana
- Federal Indlan Liquor Laws
Pursuant to the act of August 15, 1953
(Pub. Law 277, 83d Cong., 1st Sess.), I
certify that the following ordinance re-
lating to the application of the Federal
Indian liquor laws on the Blackfeet Indian
Reservatlon was duly adopted by the Black-
feet Tribe of Montana which has jurlsdlction
over the area of Indlan country included in
the resolutlion: V
~ 1, That section 18 of the Code of Laws of
the Blackfeet Tribe be and the same is hereby
repealed and is of no force and effect from
this date henceforth. Section 18 of the
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: | Code of Laws of the Blackfeet Tribe which
, is hereby repealed prohibits the possession,

us¢e and transportation of intoxicating 1li~
quor, malt beverages and wines within the
boundaries of the Blackfeet Indian Reserva~
tion,

2. It shall be legal and permissible from
this date henceforth to possess, transport
and use intoxicating liquors, beer, and other

- malt beverages and wine within the boundaries
of the Blackfeet Indlan Reservation subject
to such restrictions as may be provided by
Tribal ordinances and the laws of the State
of Hontana,

3. That the laws of the State of Montana
and the regulatlons of the lfontana Liquor
Control Board in repard to the retail sale
of liquor and beer within the boundaries
of the State of lontana are hereby adopted
and made applicable to the territory within
the boundarles of the Blackfeet Indlian
Reservation with the furt{her provision
that anyone wishing to engage in the retail
sale of liquor and beer within the boundaries
of the Blackfeet Indian Reservation must

- first moke application to the Blackfeet .
Tribal Business Council and pay a fee which -
may not be greabter than one-fourth of the
fee charged by the State of Montana for
such llcenses and the Blackfeet Tribal
Business Council must approve such applicant
as to character and proposed location and
issue a permit to such applicant to engage in
the business of the retail sale of liquor and/
or beer within the boundaries of the reservation
before he may enpage in =aid business or recelve
& license to do so from the State of fontana,
All persong receiving permlts or licenses to

- engage in the retall liquor and beer business
within the boundaries of the Dlackfeet Indian
Reservation shall at their oun expense engage
gsorte sultable persgson to maintain lay and

, order in and about saild premigses whilch per-
son shall be approved by the Blackfeet
Tribal Business Council as a person of
good moral character to be deputlized and
appointed an Indian policeman and shall
also be approved by the governing body of
the incorporated city or town in which sald

. ‘
. f
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. ' retail liquor business may be located so
S that he might be appointed as such policeman

by sald city or town and if such retall
liquor and beer establishment is outside of
the boundaries of an incorporated city or
towm, then in lieu of approval by the city or
town, such person must be approved by the
Sheriffs of the county in which such retail
liquor and beer establishment is located to
be appointed a deputy sheriff. Faillure to
furnish such suitable person for the main-
tenance of law and order shall be grounds
and reason for revocation of the permit or
license to engage in the retail liquor and
beer business within the boundariesg of the
Blackfeet Indian Rescrvatlion. Once a permit
o1 license is granted by the Blackfeet
Tribal Business Councll, such pevinit or
license may only be revoked for cause and
upon a hearlng with notice being malled by
reglsterad mall to the owner of such permlt
or license ten days prior to such hearing.,
Cause shall mean the violatilon of %tribal
_ ordlnances duly passcd or the laws of the
' State of lontana as adopted in this ordlnance,
: The Blackfeet Tribal Business Councll may
adopt such ordinances for the mailntenance
of law and order on the Blackfeet Indlan
Reservation and regulations of the retail
liquor and beer business conducted on sald
reservatlion not inconsistent with the lauws
of the State of Montana and rules and regu-
lations of the Montana Liquor Control Board
but such ordinance shall not become effective
until thirgy days after thelr passage and the
mailing of a copy of such owrdinance by reglis~
tered mall to each permittee or licensee
engaged 1n the retall liquor and beer business,
on the Blackfeet Indian Reservation, '
. Orme lLewis,
Assistant Secretary of the Interior,
Februavy 17, 1054, (italics underscored)

In answering your second question, 1t is necessary to con-
sider Section 72-107, A.C.A. 1939, as amended, (the so-called
quota allowance system for the issuance of spirituous liquors)
which provides in part as follous: N

"72-107. Restrictions on issusnce of
l licenses.--(a) The total nwnber of Spirituous
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) ' Liquor Liccnses issued within a single county
shall not exceed:

1, On-sale retallers' licenses providing
for coasuwaption on the premizses of all
splrituvous liquors: la. in a county having
2 population of one hundred thousand (100,000)
or more, one (1) license for each two thousand
five hundred (2,500) inhobitants; 1b. in a

~eounty having a pooulation of twenty-five
‘thousand (25,000) or more but less than onc-
hundred thousand (100,000), onz (1) license
for each two thousand (2,000) inhabitants;
le, in a county having a population of less
than twenty-rive thousand (25,000), one (1)
license for each one thousand (1,000) in
habitants, '

2. On-sale retailerst licenses providing
for consumption on the premises of beer and
vine, one (1) license for each five hundred
(500 inhabitants, including licenses pernit-
ting the sale of beer and wine as provided
in subsection 1, hereof,

3+ Off-sale retailers!' licenses providing
for the sale of spirituous liquors, wines and
beer only in the original packages to be taken
from and consumed of? the premises: 3a. in a
county having a population of one hundred
thousand (100,000) ox more, one (1) license
for each two thousand five hundred (2,500)
inhabitants; 3, in a-county having a pooulation
of twenty-five thousand (25,000) or more but
less than one hundred thousand 100,000), one (1)
license for each two thousand (2,000) inhabitants;
3¢, in a county having a population of less
than tuenty-rive thousand (25,000), one (1) license
for each one thousand (1,000) inhabitants.
+ ¥ ¥ # ¥ .

(e) The population of a county shall be
deemed to be its population at (as) 1ast -
determined by the bureau of the census, less
the number of Indian wards of the United States
residing therein, as showm by such census,"

Subsection (c) of Section 72-107, supra, expressly states that
the population of a county for the purposes of issuing spirituous
liquor licenses shall not include the number of Indian wards of the
Unlted States residing therein. Thus, 1t 1s the opinion of this
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department that unless and until such time as Section 72-107 (c),

- 8upra, 1s amended to remove such restriction, the Indian population
residing in a county would not be considered in deternining the

- population for purposes of issvance of such licenses,

Vith reference to your third questlon, the taxability under
the Excise Revenue Act of 1935 (73-1301, et seq., A.C.A. 1939, as
anended) and the Luwxury and Privilege Tax Act 73-1401, et 5eQq.,
A,C.A, 1939) of sales of liquor to Indians.

The answer to this question is dependent upon the circumstances
of each particular sale or transaction, The possible situations that
could arise are: (1) Sales by Indlans to Indians wilthin the re-
servation elther at wholesale or at retail, and (2) sales by non-
Indians to Indians within the reservation elther at wholesale or
at retail, and (3) Sules made off the reservation.

. Having determined that the laws of the State of Arizona as to
sales of liquor to Indians do not extend to ths Indian reservation
nelther would the state tax laus., "To the extent that Indians in
Indian property within an Indian resecrvatlon are not subject to :
state laws, they are not subJect to ghate tax laws." SURPLUS TRADING
€0, v, COOX, (1930) 281 Uu.s. 647. Therefore, any sale made by an
Indian either ab wholesale or at retall within an Indian reservation
is not subject to a state tax.

A different problem is presented with respect Yo sales made by
non-Indians either at wholesale or retall to Indlans within the
Indian reservation. Recognlzing that the United States Supreme Court
has declared that the jurlsdiction of the stale over the reservation
is full and complete except as to Indians and thelr property (SURPLUS
TRADING CONPANY v. COOX, (1930) 221 U.S. 647) and that both taxes
are privllege taxes. imposed for the privilege of doing business,
nevertheless, there is the problem of whether the inclusion of sales
to Indians in the "measure" of the "privilege™" tax of a non-Indian
trader would unduly burden "commerce with Indlan tribes" when (1)
the tax is passed on, or (2) absovbed by the trader,

The questlon of whether a particular state imposition "burdens"
commerce in an unconstitutional manner is one for the Federal courts.
In dealing with a tax on gross receipts or gross income, the problen

is particularly complex. In 27 Am, Jur,, Income Tax, B 25, the rule
is stated: -

"825.=-Tax _on Gross Receivks or Gross
Incone==Congideraple dirricuvliy has been
encountered in determining whether a state
tax upon, or measured by, gross recelpts or
gross income 1s an unconstitutional burden on
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interstate or forelgn commerce. It has been
stated broadly that a state tax on gross
receipts, as distingulshed from net income,

- 1s unconstitutional as applied to receipts
from transactions in interstate or forecipgn-
commerce, and various gross receliplis taxes,

... or taxes measured by gross receipts, have

- “been held unconstitutional in so far as they
~applied to receipis from such commerce. Such
taxes have been particularly condemned as a
burden on interstate and forelgn commerce,
where they were imposed on the entire gross
income or receipts of a domestic corporation,

- wlthout limitation to its business done within

- the state. However, not every state tax upon

- gross recelpts derived from participation in

- Interatate commerce is forbidden and various
‘taxes merely measured by gross receipts have

- been sustainesd,"

The particular sectlon quoted deals with interstate and forelgn
commerce over winlch the Constitutlon glves the Federal Governnent
exclusive control, and as the Federal Governient has exclusive
Jurisdiction over commerce with Indlan Tribes, the same prohibitions

‘are applicable, '

- In view of the Federal constitutional questions involved, a
ruling by the state court that the tax was not a burden on commerce
with the Indian tribes would not be controlling, the problem being
one of Federal Jurisdiction exclusively, remains for Federal
deternination., - ' _ o ,

" There being'no exerptlon set out in the Ixeise Revenue Act of
1935 and the Luxury and Privilege Tex Act with respect to sales to
Indians, therefore if an Indlian chooses to engage in a business:

outside the reservation, such person nust comply with the terms of
Excise Revenue Act of 1935 and the Luxury and Privilege Tax Act.

‘We, therelore, conclude that (1) sales of liquor made by an
Indian wholesaler or retaller within an Indian reservation are not
taxable, (2) that sales of liquor made by a non-Indian either at
wholesale or at retall to an Indian within the reservation under
the Iixelse Revenue Act of 1935 and the Luxury cnd Privilege Tax
Act 1s a questlon for federal determination, and (3) that all sales
of liquor made outglde an Indian reservation are subject to the tax
imposed under the Ixeise Revenue Act of 1935 and the Luxury and
Privilege Tax Act. : e
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Yours very btruly,

- JOHN M, MC GOWAN

Chief Asslstant

~ Attorney General

- JAMES P, BARTLETT

Special Assistant to
The At’corney General
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