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March 22, 1054
Letter 9pinion
NO L] 54-70"L

Brigadler General Nils 0. Olman
Commander, 36th Alr Division
Davig-Monthan Alr Yorce Bas
Tucson, Arlzona '

Re: Arizona Law pertasining to Firearms.

Dear General Ohman:

This i8 in reply to your letter of March 16, 1954, in
which you ask our opinion as to the legality of key personnel
of your command carrying concealed weapons whille outside the
limits of Davis-ionthan Air Force Basge,

The basic principle concerning firearms. in the Stateo of
Arizona is found in Article 2, Section 26, Constitution of
Arizona, vhich reads as follows: :

*g26. (RKight to bear arms) -- The right of the
individual citizen to bear arms in defense of hime
8olf or the state shall not be impaired, but
nothing in this section shall be construed as au-
thorizing individuals or corporations to organize,
maintain, or ewploy an armed body of men."®

" The statutes dealing vith flrearms are found in Sections
43-2201, et, seq. A.C.A., 1939, as amended, the pertinent parts

of which may be summarized as follows:

Section 43-2201, A.C.A., 1939. No person may
carry a firearm concesled or unconcealed with
intent to assault another,

Section 43-2204, A.C.A., 1939. No person may
discharge a firearm in any store, public or
business house, No person may discharge a fire-

erm in any city or town except in necessary self-
defense. . -

Section 43-2205, A.C.A., 1939, No person, except
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& poace officer in ectual service in discharge
~of his duty, may carry any type of concealed

weapon (weapon as used in these sections ine

cludes knlves other then pocket knives).

Section 43-2206, A.C.A., 1939, No person may
ocarry a weapon, concealed or unconcealed, into
-any bullding vhere persons are assembled for :

public, religious, political, educational, social,
or sclentlfic purposes or for amusement,

The foregoing material briefly summarizes the Law of
Arlzona as 1t pertains to firearms, The most sipgnificant sec-~
tion as concerns your problem at Davis-fionthan Air Force Base
is Section 43-2205 (above), which is an absolute prohibition
egalnst the carrying of concealed weapons by any person except
poeace offlicers, , : *

There is no prohibition, hoﬁever, vith the exceptions above
outlined, ezainst any person carrying an unconcealed weapon in
the State of Arizona. This state does not require permits to

carry unconcealed weapons, nor does it require the reglstration
thereof. : ~ »

It 18 the opinion of the Department of Law, therefore, in
eccordance with the foregoing constitutional and statutory man-
dates, that personnel of the Davis-ilonthan Air Force Base may,
while off the base, carry unconcealed but not concealed weapons.,

I we may be of further assistance in this or any other mat-
ter, do not hesitate to cell upon us, S

Yours very sincerely,
R. DEAN BURCH

Special Assistant to

' ‘The Attorney General
RDBzmp o ‘

54-70-~L.
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e s 5. wuons. v, AVIONA ATTORNEY GENER:

Director, Veterans' Affairs
Arizona Veterans' Service Commission
427 Arizona State Building

Dear Mr, Murphy:

We enclose herewith our opinion written pursuant
to your request of April 26, 1954, concerning the sta-
tus of the Korean conflict as a war, under the terms '
of Article 9, Section 2 of the Constitution of Arizona.

Very truly yours,

ROBERT W, PICKRELL
- 8pecial Assistant to
The Attorney General
RWP:LR
encl
(Opinion No. 54-70)
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May 12, 1954 :
Opinion No., 54.70

TO: Mr. James J. Murphy, Jr.
‘ Director, Veterans' Affairs
Arizona Veterans! Service Comnission
%27 Avizona State Building
Phoenix, Arizona

RE: Article 9, Section 2, Constitution
of Arizona.,

QUESTIONS: (1) Would eervice during the recent

‘ Korean conflict be cows idered as wap

service within the language of Ariicle

O, Section 2, Constitution of Arizona,
"provided, that no such exemption shall
be made for such persoas otner than
widows unlecss they shall have served
at least sixty days in the military or
naval service of the United Siates dur-
ing time of war"?

(2) 1If so, what are the dates which
constitute Kcrean service?

The problem posed by your first question has recently been
cousldered by several courts of other Jurigsdictlons from an insur-
ance standpoint. The cases which we have been able to find have
arisean out of the double indemnity clauses of various insurance
policies which contain provisions of various wording to the general
premise that such double indemnlty was payable-if the accidental
death does not resuli from nilitary or naval service in time of war,
At the outset, let us acknowledge that these cases to which vio will
refer are interpretations of contracts which were subJect to the
party's wishes at the time the contracts were drawn in contrast to
our present problem conceraing a constitutional tax-~exemption provi-
sion, However, it is our feeling that these cases should be given

~great consideratlon because of the fact that they define the almost

identical wording of our Constitution, "time of war",

The cases to which we refer and which we will now discuss have
arrived at two opposilte views, which fact makes the final answer {o
our problem very difficult. Iet us first discuss those cases which
hold that the Korean conflict was not a war; BELEY v, PENNSYLVANIA
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MUTUAL LIFE INSURANCE CO., 95 Atl. 2d 202; HARDING v, PENNSYLVANIA
MUTUAL LIFE INSURANCE CO,, 95 Atl, 2d 221; VESTERN RESERVE LIFE
INSURANCE CO. v, IMEADOUS, 256 S.W. 2d 674, The facts of these cases
are ldentical insofar as the terms of the insurance policies are
concerned, In the BELEY case, the deccased was killed in action in
Korea on March 7, 1951; the dececased in {he HARDING case met death In
a railway accident while enroute to camp for military tralning on
September 11, 1950; MEADOUS met death in a crash of a military plawme
on August 23, 1951, The final resgult of these decislons was to hold
that the double indemnity was payable by the insurance carrier.

The foregoing line of authoriltics base the f£inal coneclusion in

'general on the fact that Congress never did act to declare war in

connectlon with the Korean conflict and that war 1s a word with a
political and not a Jjudicial meaning, thus requiring the court to
look to the declaration of war only, and that the parties %to such an
insurance contract had a right to have a definite meaning placed on
the words of the contract, The general phllosophy of this view can
be found on page 205 of the BELEY case:

- "% % % Uho, then, would be the tribunal

to decide whether such an uadeclared cone-
flict did or did not amount to a twar,V--

a Jjury, a court? What would be the eriterlon
of declsion,~-the number of troops involved,
the number of caswvaltles, the duration of the
‘hostlilities? If, for example, Beley had lost
hls life 1n actlon in Xorea a day or two after
our troops first arrived there, would a war
have then existed or would i1t not have be-
come a war uantll the magnitude of the strug-~
gle fipally revealed 1tsclf and the casualty
lists became so distressingly long and
frequent?" :

We have found two cases whlch hold to the opposite view to the
effect that the Korcan conflict was a war withiln the words herein
involved, they are: WEISSIAN v, METROPOLITAN LIFE INSURANCE CO.,

112 Fed. Sup. 420 and STANSBERY v, AETWA LIFZ INSURANCE CO., 98 Atl.
2d 134, Here again, in these cases, the linsurance provisions in con-
nection with double ilndemnity were the same as the foregoing cases.
WEISSHAN was killed by enemy filre in Korea on August 31, 1951.
STANSBERY was killed by a mine explosion on March 28, 1952 in Korea.
In opposition to the view stated in the BELEY case, these latter cases
ignore the ldea that Congress mugt have declared war before a war
could exist within the nmeaning of these contracts. In effect they
hold that the situation and circumstances will govern even though
Congress has not acted, Thils view 18 best stated in the VWEISSIMAN
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case ab poge 422 as follows:

"t# & ¥ However long may have beea its

- previous conceptlon, it nevertheless sSprung
-forth suddenly from the parcnt brain, a
Minerva in the full panoply of war. The
President was bound to meet in the shape
4t presented 1tself, without walting for

- Congress to baptize it with a name and
no nane given to it by him or them could
change the fact,!"

and.again>on‘page hos.

- "We doubt very much if theve 1is any
question in the minds of the majority of

the people of thls country that the con-
flict now ragling in Korea can be anything
but war. Certainly those who have been
called upon to suffer injury and maining,

or to sacrifice thelr lives, would be ua-
animous in theilr opinion that this is war--
war ln all of its horrible aspects. And ¢
the families deprived of the love and com-
panionshlp of thelr sons, brothers, hus-
bands and fathers--who meet each day with
hope and fear for their boys and men in
Korea--and the widows and orphans of the

men who died there--certainly they are auware
of the §tark reality that the Korea conflict

We feel that these cases furnish us with a fairly couplete picture
of both sides, however, 1t would scem that the vieu held that the
Korean conflict was not a war, uhile belng very logical in many res-
pects, iguores the underlined reasoning behind the double indemnity
provisions of the various insurance contracis and likewlse would
ignore the purposes of Article 9, Sectlon 2 of the Arizona Consii-
tution concerning veterans'! excmptions. As the court points out in
taking the stand that the Korean conflict was a war, the company
intended "time of war" to mean an arnmed conflict during the time the
Insured would be subject to a greater risk than the company cared to
Insure. This greater risk develops out of these facts and eircumstances
of armed conflict and has nothing to do wlth whebher or not Congress
has formally declared war, '

The people o the state of Arizona, in passing Article 9, Section
2 of our Coustitution, intended that ezenptlions be given to those who
serve during the tlme of great danger and risk and here again, the
sltuation giving rise to this great danger and risk existed in Korea
desplite the fact that Congress had no% declared war,
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' In anéwer'to your fipst question, it 1s the opinion of this
off'lce that the Korean conflict must be considered a war within the

- 1anguagu of Article 9, Section 2, Constitution of Arizona.

Your second questﬂon po ‘o8 a noct difficult problem in light
of the fact that there was no formal declaration of war or formal
treaty in regard to the Korean conflict, In the past, various courts.
of the United States have held that the time of war should be deter-
mined by the formal declaration, and the formal treaty which followed
the cessatlon of hostilities. However, as we have noted above in
regard to the Korean conflict, no formal ueclaration or -treaty was
made, . .

In view of these fa cts, it is our opinlon that Korean service
within the meaning of Article 9, Section 2, ghould be limited %o
the actual dates of fighting in Korea, So far as we can deternine,
the Korcan conflict began on June 24, 1950 and ended on July 27,
1953. Considering the fact that furthar hostilities have not recuned,
and together with the fact that Congress never declared a state of
war to exist, 1t 1s the oplolon of this eoffice that the time of war,
in connection with the Korean conflict, would have to be betuze
those dates. o .

'ROSS F, JONES
The Attoraney General

' ROBERT W, PICKRELL
Special Assistant to
- The Attorney General
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