A

A
: , iyy\Avaj _

March 26, 1954
Ietter Opinion
No. 54”82"1:

The Honorable Richard G, Kleindlenst L AW L'B
House of Representatives _ ,

Capltol Bullding

Phpen_ix, Arizona Amm"A M.mnm:y GENE"M |

Re: The incident upon which a
penalty is imposed by the
.Exclise Revenue Act of 1935,
&8 smended,

Dear lip, Kieindienst:

: The question of when the twenty per cent ecivil penalty,
provided by the Exclise Revenue Act is imposed by operation of
lavw, must be answered by examination of the statute.

Section 73-1314, in pert, 1s as follows:

"73-1314., Tax payable monthl y~~Return
required,-=it % * Any taxpayer vho Shall have
failed to pay such tax within Tive (5) days
from the date upon which such payient shall
have become due shall be subject to and shall

pay a penalty of twenty (20) per cent of .the
anount of such tax," :

. This statutory language 1s clear and unambiguous and the
incldent of the penalty is the failure to have paid the tax

imposed by the Act vithin five days from the dats the tax
became due,

The penalty is loosely spoken of as applying to a late
filing since, under the provisions of the law, 1t 1s the filing
of a return, generally, that determines when the tax is due,

No. 54~82-I,




The Honorable Richard G, Kleindienst - March 26, 1954
House of Representatives Page Two

' Anothor part of Section 73-1314 provides:

®73-1314. Tax payable monthly--Return
required.~--The taxes levied under this article
shall be due and payable monthly on or befors
the fifteonth day of the month next succesding
the month in which the tax accrueg, and shall
be delinquent five (5) days thereafter, The
taxpayer shall on or berore the fifteenth day
of the month make out a return showing the smount
of the tax for vhich he is liable, for the
preceding month, and shall mail the same
together vith a remittance, in the form re-
quired by section 21 (§73-1322) of this
article, for the amount of the tax, to the
office of the commission. Such return shall
be vorified by the oath of the taxpayer, or
his or its suthorized agent." _ :

However, the Comnission, "for good cause®, has the euthority to
6xtend the time for making a return which operates to also ex-
tend the date the tax is due to a period not to exceed thirty

~ days, This results from the language of Section 73-1314, in
part, when read in connection vith the material above quoted,

"78-1314. Tax payable monthly - Return
required,=~ * xbut the time for filing such
return shall not be extonded beyond the fifteenth
day of the second month next succeeding the '
regular due date of such return,? .

. v When & person vho owes thse privilege tax, by virtue of
baving operated a business within the state, elther wholly
talls or refuses tc wake s return, the Tax Commission is :
charged with the responsibility of determining the amount of
the persons tax 11ability and 1is glven authority to examine
all records and make other inquiries., The Tax Commission's
asgessment thus made becomes final after a hearing when notice

and other requisites of due process are mot, See Section
73-1316. :

Since the incident of the penalty 1s the fallure to have
pald the tax within five days from the date the tax became due,
the civil penalty is imposed by the law as the tax became due
under the provisions of 73-1314, quoted and dlscussed supra,
even though the assessment, which gives the Tax Commission
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the right to begin 1ts collection procedure, was not made final
until such hearing.

Yours very truly, .

.ELDON Rs CLAWSON
L ST Assgistant to
e ' Pliz" At torney General
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