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Dear Mr, Senner: AH\Z%E% F’i {:‘Jﬁ y |
This 1s in answer to your letter of April 8, 1960, wherein
you inqulre as to the authority of the Corporation Commission
to lasue a Certificate of Convenlence and Necessity to an ap-
plicant who desires to establish a public water company within
the territorlal lindts of the Maricopa Water Conservation Dig-
trict No., 1. Since this district is declared by constitutional
and statutory pronouncenicnt to be a municipal corporation, the
bagic inquiry is whether such status in and of itgelf precludes
\_/ the Commission from issuing certificates within its territory,
In order to answer this questlon, we have reviewed the consti-
tutlonal, statutory and case law pertaining to conservation or

irrigation districts in this state and here set out the results
of our rescarch:

Statutory provision for the establishment of Irrigation
districts was first provided by the lesislature in 1921, That
legislation was first codified in the Revised Code of 1928,
Section 34zl thercof recads as follows:

"All irrigation districts heretofore or here-
after organized under the laws of the state of
Arizona are hcreby deelared to have been and

be municipal corporations for all purposes. Under
all laws of the state of Arizona affecting or re-
lating to irrigation distriets such irrisation
districts shall be deeimed, held and construcd to
be nunicipal corporations in the construction

and application thereof,"

The first case to construe the status of irrigation dise
tricts under that law, and still a leading case upon the sub-
Jeot, 1s Day v, Buckcye Water, ete. Dilst, (1925), 28 Ariz, 466,
237 Pac., 0306, Therein the court made the following distinctions:

"Counties, cities, torms, and municipalities all
. belong to a class of subdivisions of the
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state primarily established for what are com-
monly called political and governmental, as
aside from business purposes. Any exercise

of the latter runction is merely incidental

to their existence and in no way necessary

for 1t. . . . On the other hand, irrigation
districts and similar public corporations,
while in some senses subdivisions of the state,
are in a very different class. Their function
is purely business and economic, and not po-
litical and governmental. They are formed in
each case by the direct act of those whose
business and property will be affected, and
for the express purpose of engaging 1in some
form of business, and not of government, . . "

a subsequent case, Ramirez v. Electrical Dist. No.

4, (1930) 37 Ariz. 360, 294 Pac. 014, the court furcher

stated:

chapter

"The clapsification by our Constitution of
different kinds of public corporations as
'municipal,! as is done in section 8, article
9, thereof, evidently was for the purpose of
limiting the indebtedness of those public
corporations whose if'unctions more nearly as-
similate those of a purely municipal character
than those of irrigation districts. The lat-
ter are nothing wmuch more than improvement
districts entrusted with only sufficient tax-
ing power to compel those directly benefited
pecuniarily to contribute to the expenses
thereof. They are organized for the specific
purpose of providing ways and means of irrigat-
ing land within their boundaries andg maintaining
an irrigation system for that purpose."

1932, section 3424 of the 1928 code was au.ended in
8, Pirst Special Session, Laws 1931-1932 to read:

"All irrigation districts heretofore or here-
afiter organized under the laws of the State of
Arizona are hereby declared to have been and
be public corporations and politlcal subdivisions
of the State, and munlclpal corporations under
Sectlion 2, Article IX, Constitution of the State
of Arizona. Under all laws of the State of
Arizona, affecting or relating to irrigation
districts, such districts shall be deemed, held
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and construed to be public corporations
and entitled to all exemptions, rights
and privileges of public and municipal
corporations in the construction and ap-
plication of such constitutional and
statutory provisions, and all property of
such district shall be public property.”

The constitutional provision referred to in the amend-
ment provides for exemption from taxation of all federal,
state, county and municipal property.,

After the 1932 amendment, the next case to construe the
status of irrigation districts was Maricopa Colinty Municipal
Water Couservation District No. 1 v. La Prade, (13935) 45 Ariz.
ol, 30 P.2d 94, 100. Therein, Chief Justice Lockwood who had
written the opinion in the Day case, again inquired into the
nature of irrigation districts, saying:

"What, then, 1s the nature of an irrigation
district under our laws? That it is a pub-
lic, instead of a private, corporation estab-
lished by the legislature for a public use
cannot be questioned, for otherwise it could
not exercise the right of taxation, and compel
unwilling landholders within its limits to

subJect their lands to such taxation. (citing
cases)

"But 1s it also a political subdivision of
the state? The decisions on this point, even

in the same Jurisdictions, are in hopeless
conflict ., ., , .

"Districts of the kind involved in this pro-
ceeding therefore belong to that class of
organizations, once rare but becoming more
and more common, established for the pecuniary
profit of the inhabitants of a certain terri-
torial subdivision of the state, but having
no political or governmental purposes or
functions, In some respects these organizatioas
are municipal in their nature, for they exercise
the taxing power, the greatest attribute of
sovreignty, and can compel the inclusion of : .
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unwilling landholders within their bounds.
In other ways they resemble private corpo-
rations, for they are liable for the torts
of their servants in the same manner and
to the same extent, and indeed generally
have the same rights and responsibilities.
\_) Probably the best definition we can give
then 1s to say that they are corporations
having a public purpose, which may be vested
with so much of the attributes of sovereign-
ty as are necessary to carry out that purpose,
and which are subject only to such constitu-
tional limitations and responsibilities as
) are appropriate thereto."

Thus, notwithstanding the 1932 leglslative pronouncement
that irrigation districts were both municlipal corpcrations and
political subdivisions of the state, the Supreme Court of
this state refused to classily them as either and in effect
classified them as quasl-nunicipal corporations vested with
those attributes of sovereignty necessary to carry out their

\ mission as irrigation districts.
; In 1940, the Supreme Court was again called upon to ex-
' pound upon the status of Irrigation Districts in the case of

State v. Yuma Irr. Dist., 55 Ariz. 178, 99 P.2d 704. The pre-
cise question that the court was called upon to determine was
whether the legislature possessed the power to grant to ir-
rigation districts exemption from taxation as it had sought to
do in the 1932 amendment. in declding this question in the
negative, the court stated:

"Municlpal property is property belonging
= to @ munieipality or a municipal corpora-
tion. Property thus owned, like property
owned by the United States, the state, or
& county, is, by the teras of the Consti-
tution, exempt Crom taxation. If, there-
fore, an irripation district is a munici-
pal corporation, or a municipallty, which
means the same thing, 1its property is.
exempt. We think that question, however,
18 settled against the plaintiff by our
‘previous decisions, ., . .

"Our Constitutlon, articles XIII and
XIV, respectively, divides corporations
into 'Municipal Corporations' and
'Corporations other than Municipal,®
The provisions of article XIII clearly
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show that they pertaln only to cltiles:
and towns, or proper municipal corpora-
' tions, and the provisions of article XIV
k.} . ¥include all associations and joilnt stock
companies having any powers or privileges
of corporations not possessed by individuals
or co-partnerships.! If heed be glven to
these constitutianal definitions of cor-
porations, then, clearly, irrigation dis-
tricts are not municipal and neither 1is
) . their property."

Thus, once again, the court refused to attribute to
irrigation districts the status of true municipal corpora-
tions. But, not tc be outdone by the Supreme Court, seven
months after the Yuma Irrigation District decision was handed
down, these and similar dlstricts procured in the general
election of November, 1940, the approval of the following
constitutional amendment:

"Art. 13, Section 7. Irrigation
and other districis as political SUb -
divisions ~

@

"Section 7., Irrigation, power, elec-
trical, agricultural improvement, drailnage,
- and flood control districts, and tax levy-
- ing public improvement districts, now or
herealter organized pursuant to law, shall
be political suvbdivisions of the State,
and vested with all the rights, privi-
leges and beneflts, and entitled to the
immunities and exemptions granted munic-
ipalities and political subdivisions
under this Constitution or any law of
the State ur of the United States; . . . ™
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Thus it appcared that the battle between the legislature
and the courts as to the status of lrrigation districts had
been resolved and that once and for all 1t was finally and
definitely established that irrigation districts were municipal
corporations, Then, along came the decision of Taylor v, Roose-
velt Irr, Dist., (1950), 71 Ariz, 254, 226 P.,2d. 154, and once
agaln irrigcaction districts were relegated to a position in-
ferior to true municipal corporations, the 1940 ccnstitutional
amendnent notwithstanding. In that case, the court said:

"Article 13, Sec. 7, vias added to the Constitution sub-
sequent to the declaration by this court in State v, Yuma Irr,
Dist,, 55 Ariz. 173, 99 P.2d 704, that Sec., 75-455, A.C.A, 1939,
was uncoastitutional, That section placed irrigation districts
on the same footing as a nunicipal corporation and thus granted
them immunity from taxation, Thereafter, Article 13, Sec. T,
was added for the purpose of re-establishing this immunity,.

“"We are of the opinion that the primary functions of
these irrigation districts have not been chanpged by the Con-
stitutional Amendment, supra, and in the conduct of thelr
ordinary business, they are not exercising governmental or
political prerogatives as they are not operated for the direct
benefit of the general public but only of those inhabitants of

the district itself." ,

In the rehearing of this case reported in 72 Ariz, 160,
232 P,2d 107, the court refused to alter its position and fur-

ther stated:

"As polnted out in our former opinion, the constitutional
amendment, Section 7, Article 13, was adopted for the purpose

of granting tax immunity to irrigation, power, electrical, agri-

cultural improvement, drainage, and flood control districts, and
tax levying public improvement districts. Ths true character of
such districts was analyzed by this court in Day v. Buckeye Water,
Etc, Dist,, 1925, 28 Ariz, 466, 237 P, 638, 636, as follows:
{quoting portions of Day v. Buckeye and Maricopa County Municipal
Water Conservation Dist, No, 1 v, LaPrade already set out herein,)

"The actual operation and functioning of the district after
the adoption of the constltutlonal amendment, supra, was in the
same factual manner as at the time of the Day case. The adoption
of the constitutional amendment in no sense altered the inherent

characteristics of the district."

Thus the court held that 1ts decisions prior to the 1940
Constitutional amendment relating to the status of irrigation
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districts were still valid.and that the true character of such
districts had not been changed by the constitutional amendment.

Finally, the court said:

"Regardless of the fact that our cases may show some in-
consistency 1in drawing a line of demarcation betwecen what is
governmental and what 1s proprietary, we experience no diffi-
culty in determining that the appellee corporation is in es-
sence a business corporation and that such attributes of sover-
elgnty as have been conferred upon it are only incidental and
were conferred for the purpose of better enabling it to function
and acconplish the business and economic purposes for which it

was organized.,"”

So far as can be ascertained, the latest case to touch upon
the subject is Local 266, Ete, v. Salt River Project Apr, Imp. &
P, Dist. (1954) 78 Ariz. 30, 275 P.24d 393. That cass deals with
the character of agricultural improvement districts which are
Ssimilar in nature to irrigation districts. At the beginning of
the opinion on page 35 of the Arizona report the court states:

"Appellants contend that the foregoing amendment to the
Arizona Constitution (i.e., Sec. 7, Art. 13) did nothing more
than to grant the district immunity from taxation. We belicve
that a plain reading of the constitutional provisions un-
equlvocally defines agricultural improvement districts of the
state as political subdivisions of the state and vested with
all the rights, privileges and benefits, and entitled to the
immunitics and exemptions grantced municipalities and political
subdivisions under the constitution or any law of the state or
of the United States. . .Appellants! contention is incorrect."”

A cursory rcading of the opinion might glve rise to the
assumption that the court 1s abandoning 1ts previous ruling
regarding the status of irripgation and similar districts. How-
ever, in the latter part of the case, the court quotes with ap-
proval 1ts prior utterances in the Day and Taylor cases and, 1n
general, indicates that its prior pronouncements upon this sub-
Ject are still valid, Morecover, we believe that a fair inter-
pretation of the holding of the case relative to the status of
irrigatlion and simllar districts can be stated to be this: That w
while the court recognizes such districts as political subdivi-
sions of the state and municipal corporations for some purposes,
they are not strictly speaking municipal corporations in the
sense that cities, towns and counties are municipal cormorations
and that they possess only such attributes of govereignty as are
necessary to carry out the primary purpose of their existence or,
1n other words, that they are quasl-nunleipal corporations vested
with such governmental powers and possessing such attributes of
municipalities as may be necessary for the execution of their pur-

pose.
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With these conclusions in mind, we now turn to a com- —
S8lderation of the basic problem involved herein, i.e.,, whether
irrigation districts may be placed upon the same plane as true |/
municipal corporations such as counties, cities and towns with \
regard to the lssuance of certificates of necessity and con-
venlence authorizing the operation of public utilities within
thelr boundaries. If such districts are in the sanme class as
counties, cities, and towms, then the commission cannot license \
the operation of public utilities within their boundaries with- !

out their consent,

While Sec. 3, Art. 15 of the Constitution provides that
incorporated cities and towns may be authorized by the legis-
lature to exercise supervision over public service corporations
doing business within their boundaries, the legislature has in
fact never enacted any law delegating that power to them. The
legislature has, however, provided in A.R.S, 3 40-283 that counties,
citics and tovms shall have the right to grant to public service
corporations a franchise to occupy their streets, alleys and
roads. And it 1s not until a public service corporation has se-
cured such a franchise that the power of the commission to license
and supervise them becomes operative, Phoenix Ry. Co. v. Lount
(1920), 21 Ariz. 289, 187 Pac. 933,

Thus, the extent of control which may be exercised over pub-~
lic service corporations by citles, towms and counties 1s that
which exlsts by virtue of thelr right to license such public
service corporations in the use of their streets, alleys and roads.
And, if irrigation districts by virtue of their status as nuni-
cipal corporations, have any control over public service corpo-
rations operated within their boundaries, the extent of such
control is likewise limited.

The question then becomes: What control does an irrigation
district exercisc over streets, alleys and roads within its
boundaries, if any? The construction, maintenance, and repair
of public highways is a rovernmental function, which belongs
primarily to, and is to be cxercised by, the state and the
state legislature. The power of the state to exercise this
function is inherent, plenary, and part of its policc powers,
Lo €.J.S. Highways, Sec. 177. Vhatever power an irrigzation
district has to grant a franchisc for the use of highways
within 1ts boundaries must have been delepated to it by the
state. It, in and of itself, has no such power and must act
as an agency of the state regarding such matter. Phoenix Ry.

Co. v. Lount, supra.

We have already seen that counties, cities and towns exer-
cise thelr right to grant franchises to public utilitics by
virtue of a specific grant from the legilslature, We now in-
quire whether irripgatlion districts have any such grant. So far as
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we can discover, the only authorization given to irrigation
dlstricts regarding this subject is contained in AR, S, § 45-
1578 (14). Therein it is provided: |

"In order to accomplish the purposes of the

district the board may:

14, * * ¥ Erect and maintain transmission and
pipe lines, culverts, roads and cross-ways and

prevent obstructions thereon,"

Obviously, this section cannot be construed to grant to
ricts control over the general system of public

irrigation dist
county and state highways within i1ts boundaries. It does no

more than to authorize the construction and maintenance of such

private roads as are necessary in the conduct of 1ts irrigation
systen, noted by the cases cited herein

‘It has already been
that, notwithstanding any statutory or constitutional pronounce-

ments to the contrary, our court has consistently held that irri-
essence business corporations and possess

gation districts are in
only such attributes of sovereignty as are necessary to carry out
i.e,, the 1rrigation of land, They have

./
' thelir primary purpose,
no express delegation from the leglslature of this state to exer-
hways within thelr territories

. c¢lse any control over the public hig

and we fall to find any basis from which such authority can be in-
ferred., Therefore, fallinz to find any expressed or implied au-
thority resting in irrigation districts to exercise control over
the public highways within its boundaries such as is inherent in
counties, cities and towns by expressed statutory provision, we
find no basis to require that public service coroporations desir-
ing to establish busilness operations within the territorial limits
of irrigation districts secure the permission of such districts
prior to being certificated by the commission.

We therefore conclude that the Corporation Commission may :
license public service corporations within the boundaries of such :
districts without thelr consent and indeed over their protests,
assuminy that a case of necessity and convenlence is proven to

the satisfaction of the commissinn,
| ‘Very truly yours,

WADE CHURCH
The Attorney General -

GEORGE W, OGLESBY
QGWO:c Assistant Attorney General
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