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Mr. Frank A. Eyman, Superintendent
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Florence, Arizona

Dear IMr. E}{HIan .

In your letter of July 3, 1961, you asked a question
concerning the possible liability of the

p———
State Prison for =X
certain sales taxes. In order to answer the question, I o=
have rephrased it as follows: cC =
Sedoned
"fs the State Prison liable to pay a distribubor ‘:I: =
the Arizona transaction privilege tax on sales CJC:
made by the distribubor to the State Prison, E::;
when the sales price did not include any tax?" oD =
It 1s our opinlon that the State Prison is not bound } =
to pay the sales tax. In order to answer the questlion, we EEE%
have to assume the following facts:
=
First of all, we must assume that the distributor did ; — —
not believe that the sale in question was a sale at retall. C==a
We must further assume that the distribuitor was incorrect " —
and that, as a matter of law, the sale vy the distributor .—J ﬁ
to the State Prison was a sale at retail and subject to the
transaction privilege tax.

(A QR-S.§L"2"1312) .

There 1s no Arizona casc precisel
the case of State Tax Commilasion V8. ¢izhedeaux Chevroled,
71 Ariz, 230, 220 P. 24 5%, {I931) gives us a very elear
jdea of the meaning of our transaction privileze tax as it
1g applied to the partles £to the transaction. The court in
that case plainly statcd that tne taxss imposed by AJR.S.
§42-1301 throuzh

42-13U7 are not sales taxes as such, but
rather, taxes imposed on %l

1e privilege of ensgaping in busle~
ness; that the taxes are not imposed on the consuner Or pur-
chaser, but on the seller. The court further held that the
geller 1s not a tax collector, but 18 personally, solely and
dircetly responsible foxr the tax. The specific facts in that

y on point. However,
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case were that the taxpaycr in making an aubtoriobile sale
added 2% as the sales tax, To use the Court's example, the
retall price was $3,000 and the taxpayer added 2% sales tax,
for a total of $3000. The issue was whether or not the auto-
mobile company had to pay a tax on the §3,000 listcd as the
sale price of the automoblle or upon the $3,000 actually cole
lected from the customer. The Court held that the 2% tax was

properly levied on the ‘total amount of $3,000, as thls was
the actual sales price.

It would, therefore, follow that where a price is listed
as the sales price, the scller is liable for the total amount
that he receives, whether or not he considers any part of the
total price to be sales tax whilch he attempts to collect from
the purchaser. Therefore, if a purchaser does not add to his
sales price anything refcrred to as sales tax at the time the
purchase is made, he cannot add another amount aftcr the sale
1s completed and call it a '"sales tax". The Court nade 1t
clear that no matter what the label the amount is merely a part
of the 'gross proceeds of the sale." The consumer does not
have to pay the tax - only the seller has to pay the tax. If
the seller, after the transaction is completed, attcmpts to col-
lect an additional amount of money, he is doing so c¢n his own
account, since he is not entitled to collect the tax for the
State. If it is being collected on his own account, it would
be a change in the sales contract after the contract had been
fully executed. It would, in fact, be a new contract, and in-
asmuch as the other party to the contract, the purchaser, (in
this case the State Prison), would receive nothing of value for
the money which the seller 1s trylng to collect, Lt, therefore,
would be a contract for wnich there was no consideration. A
contract which lacks this element of “consideration"” is not a
contract and could not be binding on the State, and as the
State can only pay those obligations which are strictly legally
binding upon it, it would be unlawful for tie State to agree to
pay this additional amount.

I trust that this will answer your immediate question.

As far as future sales are concerned, whether or not a
distributor or supplier wishes to list a figure as a sales
tax makes no real difference at all. The total price is the
controlling ractor and if the State Prison wishes to pay a
total figure, part of which ls referred to ag a sales tax, is
up to the State Prison itself as a matter of contract between
the parties. Some State Agencies do pay it and others refuse
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to, but the
s8ale can be

only effect of the refusal would be that no
consummated unless the seller 1is willing to

change his price. It is a natter of negotiation, not

law,

Very truly yours,

ROBERT W, PICKRELL
The Attorney General

PHILIP M, MAGGERTY
Assistant Attorney General




