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Mrse bdwlna Elsenhart

" Director of Incorporation

Arizona Corporatlon Cowmmlsslon
Phoenlx, srizona : .

Re: Filing of articles of incor- e
poration of & corporation sole.

- Your ‘lettor of recont dste rcquests that ve re-examine our
oplinlon o« 55-5, considering Articles 2 =nd 3, Chapter 53, A.C.A.
1959, as amended, snd Article 14, Sections 1 and 8, Constitution of
Arlzona, v oo

The pertinent provisions of Article 2, suora, entitled CO{P-

ORATIONS IN GLNLERAL, arc quoted as follows:

"H65-201, Classification ond definition.--
(a) Corporations are either public or private.
A public corporation is one that has for 1ts
object the governuent of a portion of the
state, A private corporation is one organlzed
for the purpose of reliplon, charity or benevolence,
soclability or learning or for profit.

(b) Corporations are vither domestic or A
Joreign., A domestlic corporation is a corporation
formod under the laws of this stute, znd a foreign
corporation includes every other corporation.®

"55-202. !Corporation' defined.-- .

The term 'corporation,! as used nerein, shell
include all associatlons and jolnt stock comoanies
having any poviers or privileges of corporatilons
-not possessed by individuals or copartnerships.”

. Article 3, suprsa, entltled INCURPORATLON «iD DISSOLUTION OF
PRIVATL CORPORATLONS, contalns no provislon exempting roliglous

‘corporation or private corporations not for proflt from its application

nor does 1t contaln a provislon specliically Including private
corporations not for pecuniary proflt,
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Article 4, of Chapter 53, A.C.f. 1959 as emended, covers PRIVATE
CORPORATLO:S HOT FOR PECUNIAIY PROWIT. Section 58-401, A.C.A. .1939,
a8 amonded, provides for religlous and charitable corporations as
follovs: ‘ ‘

%53-401, Iteligious, charltable, and sclentiflec
corporations.-- Corporations may be torwed Lo acyuire,
hold und dispose of church or religlous soclety property,
for tho benofit of relizlon, for works of charity end
for public worshlp, and of property of sclentiiic re-
search institutlons maintained solely for pure research
end without hope of pecunlary gain or profit, in the
manner hereinafter provided in this article."

Section 55-408, A.C.A: 1939, provides 1n part:

"63-408s Hon-profit corporatlons - Formatlons -

Amondwments to articlese.-- Any humber of oersons

essoclated together Ior any purpose where pecuniary

profit 1s not thclir object, and for vhienh individuols
- may lawfully associate themselveu, may in accordance

with the rules, rogulations or disclpline of suech

assoclatlon, elect directors, the number thereof not

to bo loss than throe (3), nor morc than twenty-five

(25), and may incorporsto themselves as herein provided.

the artlelcs of lncorporation shall conior: to arbicles
of incorporation of corporations in ponvral, £s noar as
may be, and in addition sot forth the holding of the
clection for dlrectors, ond the time and place whereo the
8ane was heldes - * Amendments shall be signed and
acknowledged by the presldent and nttested by the secretary
of the corporation «¢nd shall be flled, rocordod and pub-
lished as articled of incorporation of private
corporations are rcquired to be, provided, however, that
such publlcation may be dispended (dlspensed) with when
each member signs a walver of notice " (Emphasls Supplied)

It 1s apparent from reading the above quoted portlons of Section
53=403, A.CeAs 1939, that the provisions of Article 3, supra, apply
to tho articles of incorporation of non-profit corporations such as
religlous corporationse. If a corporatlon sole ard u non-proflit
corporation were alroady covored by Article 3, supra, which provides
for filing artlcles of incorporatlon and amended articles with the
corporation commlsslon, then wo would of nccosslity be saying that the
. leglslature dld a useless thing ln 1935 when it anended what 1S now

- Section 53-408, A.C.A. 1939, to requlire amendments to urticles of
incorporatlon of non-profit corporatlions to be filed and rocorded
ard published as artlcles of incorporation of privaste corporations,
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The followlng, sectlons gspoclliically apply to a corporation soles

"53-402. Corporation solo.~- Any person in vhonm

shall be vested the legal title to the property

of any church or religlous socicty, in conformity

with 1ts constitution, canons, rites or regulations,
“and of any sclentlflc research instltution maintained
sololy for pure roscarch and without hope of pecuniary
galn or profit, may moke and subscribe wrltten articles
of incorporation, anl acknowledge the same, snd file a
duplicate of such artlcles for record ln the offlce

of’ the county recorder of each county in which any

real property of such corporation is situated, topether
with an impresslion of the seal which it shall =dopt.”

"53-403. Articles - Awondments.-- The artlicles

of incorporation must coninin ihe name of the
corporation; the object of said corporation; the
estimated value of the property at that time and

the title of the person meking such articles. Such
corporation may amend 1lts erticlese. The amendments
shall be madse by the corporation sole, und executed
by the same person who executed the orlginal articles,
or by hls successor in office, and shall be filed
~and recorded as required of the original articles,®

"53-404. Powers of corporction sole.-~Upon
making and filing 1or rocord articles of incorpora-
tion as hereln provided, the person subscribing the
same and his successor in olffice by the name or
title speclfied in the articles, shall thercafter
be doemed a_corporation sole, with perpotual
succession, and shall have power to acgulre ond possess,
by gift, bequest, devise or purchase, and to hold
property, snd to sell, rent or otherwlse dispose of
the same, and to borrow money and to glve written
~obligations therefor, and to secure the payment thereof
by mortgage or other lien." (Emphasis Supplied)

It will be noted that a corporatlion sole 1s not a corporation
as provided for by Sections 55-401 and 55-408, A.C.d. 1939, as
emended, and that speclflic requirements for the filing of articles
are prescribod by statute without mentloning the corporation commission
or the general requlrements of private corporations.: . The filing of
articles of incorporation cruates a corporation sole not a corpora-
tion as defined by statuto. : ‘

The Constltution of Arizona, Artlcle 14, defines a corp-

oration as followvis:
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"8 1. (Definition of vord 'corpor:ition!)--
The torm 'coryporatlon', as used in this artlcle,
shall bo construoed to includo all assoclotlons
and jolnt stock companles having any powers or
privileges of corporations not poassessed by
individuals or copartucranips, and all corpora-
tions shall have the rlght to swo and shall be
subject to be sued, in all courbts, in 1llko
cases as natural porsons.” '

end further roquires:

"3 8. (Azents for sorvice of processe)--

RNo domestlc or ioroign corporation shall do any .
busliness in this state without having filed 1its
articles of incorporation or a certified copy
thoroof with the corporation comulssion, snd
vithout having onc or morv known places of
business end an authorizod ageont, or agenta,
~in tho state upon whom process may be served.
Sult may be malntained against a forelgn
corporation in Lhe county where an sgent of
such corporation may bo found, or in the

county wherc the cause of actlon may srise."

A corporation solo, by its very definitlon 18 not an ossociatlon
or joint stock companye. It 1s a person vosted with title to the
property of ccrtaln organizatlions and who has compliod with the
foregolny statutes on establishing a corporation solce. It 1s indle
cative that a corporatlon sole 18 not to be considerecd a corporation
in the gencral sense, for novhers in the statuto is 1t granted gensral
corporation powers but Instead it 1s granted restrlicted power under
section 50~404, AcCene 1089, The Supreme Court of Arizona has
recognized as constitutlonal the conferring of certaln corporate
powers and priviloges upon other than agssoclatlons or jolnt stock
companiocs. (BOAND O BLGENTS ve SULLIVAN, 45 Arize. 245.) Since a
corporation sole docs not cowme within the constltutional definition
of a corporation, 1t 1 not govorned by Article 14, Section 8, of
the Constitution, gquoted above. - -

Altiough 1t 18 our opinlion iaat a corporation sole nced not file
articles of incorporation with the corporation comnlsslon, it should
be pointed out that thils guostion hes not boen detsrmlined by our
court and since the de Jure and do facto . oxistonce of a corporation
sole would depend upon a strlct or substantial compliance with the
law as finally determined by our Supreme Court, we suggeat that it a
corporation sole doslres to flle articles of lncorporation, you should
not refusc to file them. ' v :

Yours very truly,

: JAUES Ko HUNTER
JEHsvlh : Assistant to the
Attomey Cencral 54-2231,




