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Letter Opinion No. 61-1//9‘-; AW \_\BRAP\\(

Honorable Fred 0. Wilson b\“\-m“ “‘\ ““\\“ Y\“\‘;“b‘\'

NavaJo County Courthouse
Holbrook, Arizona

Dear Sir:

In your letter of April 10, 19061, you pose the following
questions:

1. May a licensed collection agency maintain an
action in its ovn name representing itself in
pProper person, alleg ;nd an obligaticon due 1t by
a defendant and alle ing a legal assignment in
subgtantlially the form attached hereto?

2. Does such procedure on the part of a collection
agency constitute the unlawful practice of law
by such collectlon agency, and if so, what action

-should be taken by the Justlice of the peace?

3. . ¥When such an action 1s filed and is not defended
by the named defendant, what 1s the responslibility
of the justice of the peace when the admission is
made by the plaintiff that there has been no money
consideration pald for the assignment pleaded and
proved?

No. 1

A licensed collection agency which is a corporation may not
appear in court throuch one of its officers or directors. This
mat.ter has been previously covered in Attorney Genexal's opinion
No. 61-68, 1In the case of a collection agency which is not a
corporation but either a single proprietorship or a partnersnip
or some other business fimm, it still may not appear in court in
proper person to collect a sum due to 1t by virtue of an asslgn-
ment. Such an assignment is not a true assignment, but is merely
a limited agency relationshilp.

It must be understood that a collection agency maintalning
an action in court based upon a legal assignment 1s actually
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representing the oricsinal creditor in this action. To permit
a collection agency to appear in court on behalf of the original
creditor by virtue of a mere assignment would be to permit the
unlawful practice of law by an unlilcensed person. The agency
maintalning a collection action has an interest in the proceeds
to be collected merely to the extont of its fee. The proceeds
of any action lemally belons to the creditor who assimsns such
claim to the collection avency. The collection aseney in aopear-
ing in court is actually represeniing the creditor. This is un-
lawful. Only a licensed attornevy nay apuear in court on behalf
of another. In support of this posltion we quote from State v.
Merchants' Credit Serviece, 060 P.2d 337, 104 Mont. 70:

"We hold that the defendant corporation under
these assiznments, so far as accounts and claims
other than negotiable pre:sissorry notes are
concerned, is not the real party in interest and
therefore not entitled to sue on such assigned
claims, and that, when so suing, it was not
representing itself, but its assignors."

No. 2

Any collection agmency appearing in court on an assignment to
collect funds which will be ultinately disbursed to another, less
the collection agency's fee, is unlauwfully practicing law. A
Justice of the peace should not permilt such persons to appear in
court. The Justice of the peace is perlectly within his rights to
refuse to accept any papers filed by the agency or any appearance
in court by the collection agency.

No. 3

? Also see Brown v. Ginn, 64 N,E, 123, 66 Onio St. 316.

In the case of a default judgment all facts well pleaded are
deemed proven. There 18 no necessity for the justice of the peace
to question the consideration for any assignment., Whether there ]
has been good or valuable consideration for the assignment is of ¢
no importance to the court in awarding a default judgment. The court
must, of course, determine the amount of damages, but there is no
‘necessity for the court to go further.

Very truly yours,

ROBERT W. PICKRELL
The Attorney General

BARRY LEVERANT
S ' Assistant Attorney General
‘ BL:lmh-Enc.

Letter Opinlon No. 61-747-L
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