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January 27, 1959

Honorable Edwynne C. "Polly” Rosenbaun W L!BRARY
Hcuse of Representatives : :

Twenty-fourth Legislature ‘ . ‘
capitol Building _ A m“““““ EE“E“A;
Pr.oenix, Arizona -

Near Mra, Rosenbsumi

You have requested an opinion f{rom the Attorney
General upon the following question:

"May a public offlicer enter into a
contract with a department of govern-
ment in which he may have a direct or
indirect interest?”

The answer t-5 this question devolves, in part, upcn

he statutes relating to such contracts, We quote therm
as rollows:

"38.44%, Interest of officer in public centract
pronibited; avoidance of contract

A. Members of the legislature or state, < uniy,
¢city, t.wn or precinct clfficers shall nct be
interested directly or indirectly 1In any con-
tract or in any sale or purchase made by theu
in their officlal capacity, cr by any body o
board of which they are a member.

B. Every contract, sale sr purchase wade in _

violation of thia section may be avolded at the

instance of any party except the officer Interestec.”
(Eqphasgsis supplied)

"3E.447, Viclaticn of prohibition against
acquisition of certain interestis by
pu%IIc ol fjcers: penalty :

rn afficer or person prohiblted by the laws I
t-;3 state Crom making or Leing interested in
contracts,  r £rom becoming a vender or purcheser
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at sales, cr from purchasing evidences of
indebtedness, who violates any provision of
such laws, shall be punished by a fine of
not more than one thousand dollars or by
imprisonment in the state prison for not
more than five years, and is forever dis-

gualified from holding any office in this
state.,”

These statutes embcdy the rule of common law. In
the abgsence of such statutes, the courts have invalidated
guch contracts because, based upon the standards of morality,
they are contrary tc public policy. Thus, it is stated at
Vol, 43 Am.Jur, (Public Officers), 8 294, page 163, as
followss

" A contract made by a pubilic officer is

against public policy and unenforceable, i 1t
interferes with the unbjlaged discharge of his
duty to the public in the exercise of his
office, or if 1t places him in a position
inconaistent with his duty as trustee for
the public, .r even if 1t has a tendency to
induce him to viclate suchk duty. Such con-
tracts are invalid, although there may be no
statute or charter provision prochibliting then,
and altrough there may have been no actual
lcas or detriment tc the public or fraudulent
intent in entering into the ccntracts, since
the rule invalidating the contracts is based
on public policy.” '

As an example 2f the rule, it is stated at 43 Am,Jur,
(Public Officers) & 297, page 105, as fcllows:

" It is a rule, embodied in the statutes of
gome states, that public officers are debarred
from contracting with the public agency which
they reprezent or from having a private interest
in 1ts contracts, * # # ® ~ B
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A Turther exemplilfication and applicetion of the
gtatutes, and tne rules »f law above quoted, is fcund at
43 Am.Jur. (Public africers) 8 300, page 1C7, as follcwst

"  The genersl rule is to the allect

that the interest of a public cfficer as
styexncider in a corporation entering inte
a contractual relation with the public is
a przhibited interest in tic trangsaction
witr.in %t..2 meaning of statutory proviaions
in supstance prohiblting & publlc sfficer
from peing interested directly or indirectly
tn any csntract with the public, ang -f the
common-law principle against asuch interest,
based on public policey, ¢ which such statu-

sry provisicne are the ¢-nerete expression.
A stronger case of interest exists where
public sfficers are not cniy stockhclders
but alss officers of corpsrati-ng with wihich

the public has attempted t: enter into a
contract. The interest - the partles In
: such cases is clearly witiin the weaning zf
prceviaicong prohibliting pulze cfficers from
veing interested directly or incirectly in
contracts with the public, * % "

Therel~re, :{ a member of the legislature, .r a stato,
o unty, ¢ity, t.wn 5o precinct efficer 315 directly ¢r in-
directly interested in any contract rertaining to any oiTlus,
body or boaré af which he is & member, then the contract.
perfzrce the stetutes and tie rule :7 law set {orth aborc,
ity vold.,

from what is said above, the conelusisn 1s that L
sanibiticn contained 'n the qucted statutes and the quoted
statements from fmerican Jurisprudence 18 directed to s
vevber of & pudllic budy =r to one holdiag & publle 7001
cealing witn tnat bLody °ov sublic orffice and goes nst extoere
t> dealings wit:s t-er departments ~f the state, n.r d o5 tne
tnhibition apply to enpluyees Aoz opublic officials.

freapectfully yours,

Wi DE CHURCH
e Attorney General

e vESLIE €, HARDY
LOH/ 1w ‘ ardef fsat. Rtty. Gerersl
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