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December 5, 1942,

Hon., Frank Christenson - s y
Member Le;islature, Coconlno County, LAW L k B RA ‘
Box 635,. _ .

e AWIONA ATTORNEY  GENERAL

‘Recently you requested our opinion in refere ice to your stat-
us as a member of the House of Reprcaentatlveg. You advised that at
the general election of Wovember, 1940 you were elected a member of
the Housge from your county and that you qualified and ever since have
discharged your dutles of office., That at the general electlon held
in November, 1942, Honorable Clyde Stauffer was elected to succesd you
but that Mr. Stauffer died before he qualified for offlce,

Upon tils state of fects you ask for our lezal opinion on the
question as to wietler a vaca:cy in the oifice will exist in January,

1943, or will you hold over, or will it be necessary under the law
to elect or app01nt o SUCCEesSSOre

Under. the facts as outlined above it 1s our opinion that under
the Constitution tiere will not be a vacancy in the office on the
expiration of your term and that you will continue to hold over un-
t1l your succesgor ls olectpd Mnd qualifies. We-eré also of the

opinion that under these facts tiie law will not authorize the calling

of a special election, to elect a successor, or require the county
board to appoint onc.

We héve'arrived at these conclusiona’from a consideration of
the hereinafter mentioned provlsions of the Constltutlon, statutes
and decislons of our Supreme C ourt.

Section 21, part 2, Article IV of the COHStltUthﬂ is as fol~-
lows:

"The members of the first Leglslature shall hold office
until the first lionday in January, 1913. The t erms of of=-

fice of the menbers of succeedxav Leg ‘1glatures shall be
two years."

Undeor this sectlon the terms of the first elected menbers end=
ed on the first lMoanday in Januery , 1913, and to 7ive each succeeding
elocted member a two-yoar term necessarily all termss of mewbers nust
begin and ond on the first Monday of each odd numbered year there-
aftor, and consequontly your term began on the first hondwy in Janu=

“ary, 1941 ond wlll end on the first MOnday in January, 1943+ If

re Staul fer had lilved and qualifled :or oifice, his term would have
begun on the last me.tioned dates DBut lr. 8 .auffert's uniortunate

deatiy ““oventgd hin from qualifying, so we nmust look te other
provisions of buO Constibution bto debtermine wioatbt shiall be doue
such a cases Section 13, Article 22 of tiie Constitution is the

A1

angwere, Sald soctlou reaas as follows-
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The term of offlce of every offlcer to be electod
or a.polnted under this Cons titut;op, or the laws of
Arizona, shall extend until his successor is elected
and gqualify."

Under the section of the Constitution first referred to herein
your presont term willl expirc on the first londay in Jenuary 1843,
‘but the second section of the Constitution above quoted makes it your
duty to hold over and perform the dutlies of office untll your successor
is olected and quall les.

The followlng cases fronm our Supreme Court sustaln this Acon61usion:
Sweeney vs. State, 23 Ariz. 435, 204 Fac, 1025; Rogzers vs. Frommiller,
130 Pac. (24) 271; licCall vs, Cull, 51 Ariz. 237, 75 Pace (2a) 696G,

The case of Sw.eney vs.3weeney vs. Siate presented a state of facts
very similar U, the Iacts ve cre now co. sideriinz. In t‘o quefcy cace”
it =ppeared the rczular Incumbent of the orfice of justice of the Pcace
of Winslow preclict, J.F. lahoney, was re-elected to succeed himself,
but before he had qhal¢1iod he died znd Sweeney was appointed by the
‘board of supervisors to fill the vaca.cy. In quo varraato proceedings
by the county attorney of favajo County to oust Sweeney an.: seat one Ro-
bert B. YWalton, aspointce of a voard of supervisors viose persormel nad
ghanged, the court held that Sweeney was the lawful incumbont of lahcney!'s
regulcr bterim by virtue of ls appoistient cnd thaat nhis teria extended -un-
t1l hls successor was clected and gualified.

..

In that case the court held that wueneﬁ was entitled to the office
as & hold~over under the Conntltutlon. In decidlng the case the court saidt

M"Under the constltutlonal and statutory provisions

we have referrcd to, 1t 1s therefore evident that, had.
Yahonoy lived and had another been elected to succeed
him, he would have been entitled to hold the office

of Justice of the peace of Winslow precinct until t at
successor haed qualified in the manner provided by lav,
If the successor so elected had failled to quallfv as
required by poragraph 179, Civil Code, supra, lahoney
w uld have held over accordxnb to the mandatory terms
of the constitutlonal provision until a successor had
been elocted and had qualifled.

We next consider whether thie law uathorizos or requlros the election
‘or appolntment of a successor under Section 55-102 and Sectionsg 55-1101
‘to 55-1107, A.C.A, 1939, You will note that under those sections a ya-
cancy must exist, to authorlze tho election or appol: tment of a succéssor
Thereiore, 1T Eﬁbowos necessary to deteruine whether .-a vacanecy will ex-

~ist on the rirst Nonday in Jenuary, 1943; 1f there is no vacaney then a
successor ca not be elected or a.polnted. While Secticn 12-404 of the
a Code Vroviucd that a vacancy exlstas upon the failure of a person elected
to rile nls offlcial oath or bond witivin tho tine oroscrLosd by lal, the
Suprema Court in the Sweeney case held that the statutory provision was
repugnant to said socction 15 of the Constltutlion and 1is tnorc;ore volde
Using toils languagey :
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"1t thercfore incontestably follows that, as the

~effect and purpose of subdivision 9, parsgraph 221,
is to crcate a vacancy under chcunstaaces vhere tae
Constitutlon expressly declares no vacancy shall ex-
1st, the statute is to that extent repugnant to the
termu of tho Constitution and is voig,"

' and held that a vacancy aid not exlst because tho person elected in theff,
- November olegtlon failed to file his official oath within the tlme
proscribed by lawe : '

In the case of mCCall vse. Cull, supra, the court quoted with apa‘
proval from the case of Gosman vs. gtate, 6 N.E. 349, as followﬂi

"Upon the assumptlion that no ciuqualificatlon eyisted

or has intervened, the rizht of an incumbe nt_wao has

been duly “d7lbted into qn o.fice ¢ ntirues durin; the.
prescribed term, aand untll his successor 1s elected and -
‘qualified. Tiis I0541US_3906 sarily from the cowstitutional
" provision last aliove quotedssssAs a conseg.ence, it must

resuzlt that if o c¢ontlngency has intervencd to disquality
i ' ‘an incumbent fPOJ holdln; tlie ol'fice, or cut off nis de- '
5 '  feasible title, no vacancy has occured mercly becaurse -
“his preseribed term bas explrcd, if in the meantime the
right of his successor has nov attached. In such a

case the body with whom the power to fill vacancles:

is lodged, has no function to perform. The office _

is lawfvlly occupied by a qualiiied lncumoent, whose

‘title has not been defcaued._ It is not vacant.

In the case of State vs. Osborn, 14 Ariz, 185 125 Pac. 584, the
court gald: ‘

"yhore in a statute or the Constitutlon the tenure of -
an office is fixed, the courts have many times held
‘ that no vacancy occurs if the laws or Constitution
L ; provide ror their holding over until thelr successors
| are elected and qualify.2

N Under these authorities there wi1ll be no vacancy in the off=-

. ice so long asyou continue therein as a hold-over, end it follows
o that a successor cannot be elected or appointed under Sections
55-=102 and 55-1107 of the 1939 Code, because these sections only
L call for an election or appointment when there 1s a vacancy,
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We might add that regardless of what our opilnion may be on
this quostLon or even vhat a court might decide in the matter, 1t

would not settle your question because each house of the logisla~
 ture, by sectlon 8, part 2, Artlcle 4 of the Constltution, are the

Judges of the electnon and qua1¢fiuation of theilr own members,

1their judbments are. anal and may not be set agido by the courts.“~u"

Yours truly,

_ TOE CONWAY ]
Attorney General

EARL ANDERSON
Speclal A sistant
Attorney General
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