- tax on the state 1tself
- fundamentally because i%‘is not authorized by law, .
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Arizona Highay Department

100
Phoenix, Arizona - &\;l%%@ i}k\‘\ “““
: Attention: Mr, Ss\ ds

Dear Sir:

‘This opinion is given you in résponse to your request and it is

intended to apply only to the imposition of the Sales Tax upon the
sales of tangible personal property by a retailer to the state
(Highway Department), the state (Highway Department) being the
ultimate consumer of the property purchased, '

. As we understand the statements of Mr, Flelds, the State Tax
- Commission demands the payment by the retailer, and consequently
- by the Highway Department, of a 29 sales tax upon the 2% sales

tax imposed upon the gross proceeds of sales to the state, To
11lustrates _ o ' '

 The sales price 18 = = = - - - $100,00
The sales tax @ 2% 1s = = = - 2,00
2% on the sales tax is = = « « .04

- A total of $102,04 sales price of which $2,04 1s Sales Tax. .
- The item objected to 1s the $.O4-imposéd-on the Sales Tax,

We belleve that the item 1s eclearly obJectionable. We are wholly

unable to find the slightest authority for its imposition in the
- State Excilse Revenue Act, or in any other law, The Highway Depart-
-‘ment clearly should not accept nor pay an invoice which includes

such a tax, It should be disallowed not merely because it is a
and is an exclse upon an excise, bu

- The sum total of this excise is probably negligible. The law, how-
_ ever, 1s concerned, not with the amount of the excise, but ﬁiéh its

legality. We can find no Justification in the law for its imposition.

- The foregoing answers your direct question, Ve feel hovever that
“the serious problem you have to solve is the right of the Tax

Commission to impose any sales tax at all upon direct sales by a
retailer to the state or its agencles, The state being the ultimate
consumer, This has been done without being questioned for almost
ten years and the Highway Department has probably paid out sveral
hundred dollars of its highway funds without, as we believe, any

legal sanction, The subject has never been submitted to this Divi-

sion, but we belleve that we aré Justified in dbringing it to your
attention. ' ) l

The sales tax is levied uvon persons engaged in certain lines of
business. It is a tagx on the privilege of doing business,
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B The definition given to the word "persont in the law does not
@ include the State but does include a municipal corvoration, A
'= state 1s not a municipal corporation. Hence, while the tax would -
be pald by a county or city to the retailer, there is no logic what-
ever in requiring the state to pay the tax %o the retailer who in
turn pays it back to the state, The same would be true as to the
Highway Commission or any other agency of the state., Such agencies -
merely buy for the state and the article purchased becomes and
remains the property of the state, The tax thus becomes, not a
tax on the privilege of doing business as a retailer, bu% becomes
a tax on the privilege of oning property as a state,

The decisions of our Supreme Court are so conflicting and confusing

as to be of no value., None of them have considered the question
as we now rnise 1t, : R

The first Pleasant-Hasler case (72 P, 24 573) held that a contractor
erecting a structure for the state is a retailer of the materials
going into the structure, and hence taxable,

The second Fleasant-Hasler case (76 P. 2d 225) merely holds that the
contractor isja.taxablezretailer, but applies a different tax rate,

As nenrly as we can interpret Moore v Arizona Box Co. (126 P2a 309)
the ruling 1s that if a packer buys erates to use in shipping to

the consumer the packer 1s a whqlesaler and not taxable, . However,

if the State should buy the crates for its own use the box company

;;u%g be a retaller, and it and consequently the state would pay a

. tax, ' 5 e L

Apparently to get away from these peculiar rulings the Legislature
in 1943 passed fec, 73 = 13294, which exempts from the tax materials.
purchased by a contractor for use in a building constructed by :
‘him under contract, The.effect of this section 1s that if the state
contracts with a contractor to build a structure, no tax 1s pald,
but 1f the state bullds the structure itself, a tax 1s paid,

- In view of these erratic decisions and laws, we belleve the matter
- should be again presented to the court. A speedy way of doing this

would be for the Department to refuse Lo allow a sales tax to the

retaller upon equinment or material sold to the state, and let the .

Tax Commission_file sult to declare the law or to colect the tax,
Very trily yours, o
JOE CONTAY
ATTORNEY GENFRAL

A, R. LYNCH -
ASSISTANT ATTORNEY GENFRAL
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