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September 1, 1950
Op. No. 50-319

John A. Duncan, Superintendent

LAW LIBRARY
Department of Liquor Licenses and Control _ LAY

Caplitol Building

Phoenix, Arizona N“ZBNA A““Rﬁﬁf %ig%g%&fi

Dear Mr. Duncsn:

We have your verbal request for our opinion as to whether a
municlpality may place sn occupational tax on nonresldent wholesalers,
Jobbers or distributors who deliver products to customers within the
rmunicipality. The question to be determined is whethsr one who holds
8 permlit under the Department of Liquor Iicenses and Control to deal in
spirituous liquors at wholesale possesses also the incidental right by
virtue of said permit to transport such products to licensed retaillers
within the State.

Section 72-110 ACA 1939 lists the kind of licenses which may be
granted for wholesale liquor licenscs as follows:

" % % % 4. Wholesaler's license to sell all spirituous
liquors, two hundred fifty dollars (§250).

5. Wholesaler's license to sell wine end beer,
one hundred dollars (@lQO).“

The wholesaler's license authorizes the holder thereof to purchase, re-
ceive, store and possess distilled spirituous liquors, to sell same at
wholesale on the licensed premises only, snd regulations No. 7 and No. 8
issued by the Superintendent of Liquor Licenses and Control, snd Section
72~113, Section b, Subsection 10 permits the licensee to transport from
his licensed premises for himself only any spirituous liquor which he is
authorized under his license to sell; providing that he transport said
beverages 1In the manner provided by law as set out by regulation of .the
Superintendent. Said Section 72~113 and Regulations No. 7 and No. 8, so
far as pertinent to your question read ss follows: .

"72-113. Unlawful acts.i # # (b) It shall be unlawful
#* B %

10. For any distiller, winer, or brewer to uses ve-
hicle for the trucking or transportation of spirituous
liquors unless there 1s affixed to both sides of the ve-
hicle a permenent sign showing the name and address of the
licensee and the type and number of his llicense, in lstters
not less than three and one-half (3}) inches in height."

"Regulation No. 7.

No distiller, winer, brewer, or wholessler shall deliver
any splrituous liquors, including beer and wine, except in
vehlcles owned by such distiller, winer, brewer, or whole-
saler or hired by such distiller, winer, brewer, or whole-‘
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ssler from & person, firm or corporation registe od
with and epproved by the Superintendent for the pur-
pose of engaging in the business of the transportation
of spirituous liquors.

Reguvlation No. 8.

No vehicle shall be used for the trucking or trans-
portation of any spirituous liquors, including beer
eand wine, for or by anywholesaler, unless there shall
be affixed in a consplcuous place within seld vehicle
& certificate showing the name and address of the
licensee, together with the following inscription:
'tArizona Wholasale Spirituous Liquor License No. . . ,
Series No:« o & &

Section 72- 112, ACA 1939, as amended, authorl zes incorporated

cities and towns to regulate the manufacture, sale or disposal of
spirituous liquors, excepting wholesalers. It appears to us that

the llcense issued by the Superintendent of Liquor Licenses and
Control under the provislons of Section 72-108 ACA 1939, to engage
in the wholesale of liquor business in Arizona, grants to the holder
of such license the incidental right to transport such heverasges as
he 1s authorized to sell fram his licensed place of business only to
licensed retesllers 1n the manner described in Section 72-113, Section

b, Subsection 10, and Regulations No. 7 and No. 8 of the Deosrtmcnt
of Ligquor Licenses and Control of the State of Arizona.

It is a well-settled princible that munlcipslities have such
powers as are glven by express statute or by necessary Implication.

Woodward v. Fox West Coast Theaters,
36 Ariz. 251, 284 P. 350

City of Covington v. Wood,
98 Ky. 334, 33 S.W. 84

Jones v. Stern, 275 Ky. 729,
122 S.W. (24) 766

Herd v. City of Middlesboro,
266 Ky. 488, 99 S.W. (2d) 458.

The Legislature in 1949 amended Section 16-207, Subsection
18, by deleting portions of the Act and emended the Act somewhat as
to the powers of the citles thersunder to 1mpose license taxes but
did not include the power to charge occupational tax to transport
alcoholic beverages Into the munlclpality. Sald section, as amended
reads as follows:

"The common council of such town shall have control of
the finances, and of the property of the corporation;
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and shall likewise have power within the limits of the
town: * % #

To fix the -amount of license taxes to be paid by any
person, firm, corporation or assoclation for carry-
ing on any business, game or emusement, calling, pro-
fesslon or occupation, and pr escribe the method of
collection or payment of the seme, for a stated period
in advence, and fix penalties by fine, imprisonment,
or both. Nothing in this act shall be construed as
authorizing any town or city to levy an oceupational
license or fee on any activity where the general law

of the state precludes the levying of such a license
or fee." e ' -

In view of the above section of the State Liquor Control :
Law and the rules and regulations as above set out, it is our opinion
that the City of Nogales 18 without power to charge occupational tax
to wholesalers duly authorized and locabted in other parts of the state -
for the privilege of transporting into the City snd delivering to
licensed retallers therein the beverages which under the pe rmits issued
by the State such wholesaler had the right to sell on his mremises and

transport to his customers.

Trusting the above answers your Question satisfactorily,
we are . - L

Very tmly yours,

FRED O. WILSON
Attorney General

MAURICE BARTH :
Assistent Attorney General
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