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January 19, 195i/////
opi NO. 51“'22 ‘

‘Arizona State Tax. COmmission
State House
Phoenix, Arizona

Attention: Elwood W. Driggs
.. Pirector of Revenue

Gentlemen:'

We have your letter of Januvary 2, 1951 wherein you ask
our opinica regarding the sales tax llability on certaln types of
busineases where personal services are definltely included as part
of the cost of the sale of tangible personal property. You also
ask in relatlion to specific 111ustrations what are sales at retail
taxable under the Excise Revenue Act, IListed in your letter are
pharnacists preparing medicines and f£illing prescriptions, sale
of medicine to physicians used by them with services in prescridb-
ing for patients, shoe repalr shops, morticlans, tire re caopinO
and Jewelry repair estadbiishments and tallors and deccrators,

You also refer %o druzgists selling medilcines to hospitals which
employ a pharmaclat for dispensing such medicines (%e prasunme
from stock in a hospital dAispsnsary) and doetces prascribing
medicines from & hospital pharuacist for hospital patients, the
cost of such medicines being added to the hospital bill of the
patient.

The question is not without difficulty. The cases
demonstrate a varlety of ecpninions upon the questicn of what eon-
stitutes sales at retall, oarticularly as concarnina occupabions
involving personal services to & greater or lesser degree, Our
Supreme Court haas passed upon the problem only as concerning the
busliness of contracting where by statute labor charges are de-
ductible. Dwhame v. Stat: Tax Conwission, 63 Ariz, u68 179 P, 24
252, We are thercfcre onliged O exXDress oUr Views. anewhaL as a
prephecy «f what our court would hold upon the presentation to 4t
in & proper case of each factual situatlen, Eech case must turn
to a large extent upeon 1ts own facts.

. In acce nes with your inquiry we 13mit our ovinlon
to those Qituutiors arisirr out of the language of Section {3-
1303 (¢) 1, as amendea, Excise Revenue Act of 1935:
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“(cl-,At an amount equal to two peélcent o
of the gross proceeds of sales or gross

-+ ‘dncome from the business upon every person
. engaging or continuing within this state
-in the following businecsses:

1. Selling any tangible personal

 property vhatsocever at retall, except bonds

When any person is engaged in the busi-
ness of selling such tanglble personal '
property at both wholesale and retail, the

. Petail rate shall be applied only to the
- gros8 proceeds of the sales made other than
- &t wholesale when his books are kept g0 an

Yo show separately the gross proeceds of

 sales of each class, and when his books are
'not 80 kept the retail rate shall be ap-
--pliedhto the grose proceeds of every sale

Meo P . ' ' EERNOE

These definitions from Section 73-1302 must be considered:

- "'Sale' means any transfer of title opr
- 'possession, or both, exchanre barter,
e con i €

ase or renta londl or other-
wise, in eny manner or b any ricans what-
goever, of % 1 '

cangiblie personal propert

‘or & conaslderatvion, and includes any

- transaction whereby the possession of
: -property is transferred but the seller

retains the title as security for the

zayment of the price; it also includes
he fabrication of tangible personal

~ property for consumers who furnish either

directly or indirectly the materials used
in the rabrication work and the furnish-
ing, preparing or serving for a consider-
&tion of any tangible personal property
consumed on the premises of the person
furnishing, preparing or serving such
tanglble personal property;

'Retail sale' or 'sale at retail!

means & sale for an urpose other than
for resale in the form of tangible pexrsonal

\

\
N
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property, but the exprecsions 'transfer of
possession,' 'lease,' and 'rental' as used
in the definition of 'sale' means only such
transactions as eare found upon investigation
to be in lieu of sales as defined without
the words 'lease or rental!'; _
: ‘ LR BE B BRI

'Gross income! means the gross receipts
of a taxpayer derived from trade, business,
ocommerce or sales and the value proceeding
or eccruing from the sale of tangible
personal property, or service, or both, end
without any deduction on account of losses;

*Business' includes all activities or
#cts, persconal or corporate, engaged in or
caused to be engaged in with the object of
gain, benefit or advontage either Qirect or
indirect, but not casual activities or sales;

- 'Gross proceeds of sales' means the value
. . _ procceding or accrulng from the sale of

~tanglble personal property without any de-
-guction on account of the ¢ost OF pPRODeYT

sold, expense of any kind, or losses, ou
T eas scounts allowed and talkken on sales

shall not be included as gross income;

# @ " (Emphasis supplied?r o

. *SE"ETE2N.

- Y0ross receipts' means the total amount of
~the sale, lease, or rental price, as the case
‘may be, of the retail sales of retallers,
including any services that are & part of the

- B&les, value n noney, whether received in noney
or otherwise, Including all recelipts, cash,
eredits and property of every kind or nature,
and any amount for which credit is allowed by
the seller to the purchaser, without any de-
duction therefrom on account of the cost of
the property sold, materials used, labor or
service performed, interest paid, losses or

. any other expense, but does not include cash
- discounts ellowed and taken nor the sale

grice of property returned by customers when

he full sale price thereof is refunded either

in cash or by credit;

e,
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'Tangible personal property' means
personal property whlch Ay be geen,
welghed, measured, felt, touched, or is

e in any other fpenner pereeptible to the
L - senseg; * * ¥ (Emphasis supplied)

‘ In the Duhame case our court held that the individual
‘businessgman is obliged to select the base (eross proceeds of
sales or gross. incose) applicable to his situvetion of computing
the tax. There seems no question from the above definitions
but that 1f a person is engaged in a business enumerated as
taxable under Section 73-1303 and the base applicable to his
situation is %gross income®, he 1s tazable on the whole of such
Income expressly including any services that are a part of the
‘sales. It i1s to be noted that the definitions of "gross income”
and "gross receipts” expressly include receipts from "services"
while the definltion of "grooe proceeds of sales® does not.

The court in the Duhane case clearly indicated that "services",

being thus excluded from the latter definition, were not taxable
where that base vwas proper. %he broad definition of "gross e
income" and "gross receipts", including "sales" ,"eale of tangible
. personal property', ete., give some credence to a contrary view.

( ,

- . In enswering your quection, the first determination to
be made in each particular case is whether or not the particular
person 1is engaged in the business of eellirg tangible personal
property at retail. Under our 2ct & sale for any purpose other
than for resale is denominated & "retail sale” or e "sale at
retail”. It can be concluded from a consideration of the defi-
nition of "wholesaler" that 1f & sale 1s for congumption by the
purchaser i1t 1s a retail sale. Therein lies the difficult « Who
18 the ultimate consumer or rather in what instances can 1t be
properly said that a resale takes place? The cases Indicate gener-
8lly that the retail sale 1s that to the person who destroys the
substance of the article or the perscn who makes uae of the
product as long as it lasts, .

- It is difficult from the authorities to treat the two
problems, what 1s a retall sale and when is & sale of services in
c¢onnection with ratail sales taxabla, separately. They overlap
to a large degree. Q@eneral text discussions upon the questions
you raise are found in 53 C.J.S., Licenses, Seetion 30, (e) and
(f); 47 Am. Jur., Sales and Use Taxes, Sections 24, 25, 26, and
27. An exhaustive annotation supplenenting earlier ones is found
in 139 A.L.R., at pages 372 et seq.; and see 11 A.L.R. 2d begin-
ning at page 926, o ' -
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It 1s impossible to lay down & single rule which the
commission c¢an use Lo measure every case, Furthernore the ~
declsions of the courts are in definite disagreement insofar as
the results reached in particular cases are concerned. our
Act must be glven a practical and commonsense application. We
be%ieve that the following principles can be deduced from our
Act: ,

_ 1. Seotion 73-1303 (c¢) 1, as amended, does not place
& tax upon the sale of personzl, professional or other services,
nor does 1t place a tax upon sales, but does place a tax upon
the business of selling tangible personal property at retail,

2. In determiﬁing whether a sale 1s one for resale
3% 18 not the quantity sold that is decisive, but rather the :
gaturidof the transaction and the purpose for which the property
8 sold.

L e 3. The fast that one 18 engaged in the practice of a
vbrofessiOn or primavily engaged in the vrendition of services doeg
not preclude the possivility that he is also engaged in the busi-
Reos of selling tangible personal property at retail, B :

.. M, If e buainess 1s such that the transactions are
predominately for the rendition of personal services and it is the
s8kill or services which ave barzained for, the valus of materials
used being & mere incident thersto, and consftltuting only a very
minor part of the grosa charge, the business should be elassed as
one of service and not sales, No tax under the subsccotion then .
accrues. Illustrative of this extreme would be barbers, shoe-
shiners, laundries and drycleancrs, with an exception wnere 1t is
in the regular course of such businesces to make sales of tangible
personal property as, for example, barbers regularly selling hair
tonic and other prenaraticns to patrons. Taz would then agerue
to the extent of the separate business, o :

. S. If the value of the property or materials furnished
by a business is the dominant and parsmount factor in the gross
charge and aany services rendered in connection therewith are in-
separable therefrom and merely incidental thereto, the business
should be classified as one of selling tangible perscnal property.
The person then would be taxable on his entire gros charges,
Illustrative of this extreme might be & merchant selling ready-
made clothing, who, in connection therewith, wakes glterations,
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6. A broad, middle ground exists between the above
extremes, and the determination of cases falling therein is left
to the reasonable discretion of the State Tax Comumlssion through
the medium of rules and regulations not contrary to law. See
Sections 73-1325 and 73-1333, i#CA 1959. Rules or regulations
providing that persons engaged in & business having to a sub-
stantial dzgree qualities of both sales of tanglble personal

-property at retail and the rendition of personal services shall

report to the Commizsion and pay taxes upon the gross charge to

the consumer of that portion of the business which represents

sales of tanglible personal property would, we believe, be reason-

&ble and in harmony with the intent of the law. Considerations of

practicality may be taken into account. In this regard see

Western Leather and Pindingz Co. v, Stabte %ax Cormission of Jtah,
a 2'1)_ 43 P. 2d H20. .

 %he following 1s our opinion as to the tax 1iability
under Se¢tion 73-1303 (c) 1, es amended, of the specific busi-
nesses enumerated in your letvter: ' -

o () Phermocists in preparing wedicines and £illing
prescripticns fall within rule © arove and are taxable upon zll
of that portion of thelr income derived frem the szle of ziedicines,
drugs and other pharmaceutical supplies to congumers, Sece opinion
of Attoruey General dated July 10, 1sh0 reaching the same con-
elusion, See cases cited in 139 A.L. R., at page 403. We are not

unaware of the decisilon in Mray's Phatmacy v. lee, (Fia, 1941), 199
‘80, 767, that all receipis of a cruggdet ivcm cale of prescriptions

were subJect to a gross receipt tax, where the statute defined
"gross receipts® as the amount of sales price 1ncluding any services
that are a part of the sales, = SR i o

o - (b) Sales by pharmacisis to physicilans of medicines
and medical supplies, such mediciues being used by the physicians
merely as an incident to their professional services, are sales

at retail and the pharmacicts erec taxable thereon in secordance
with ' (a) above. See Commenwenlth v. Miller, 337 Pa. 246, 11 Atl,
2d 131, and Bigsby v, Johnoon, (Cal, 1040) U9 P. 2d 268. This con-
elusion 1s subject to the qualification that 17 on the facts a
physicien 1s himself engaged in & sceparate business of gelling
mediclines, not as & mere lncident to his professional services,
such sales by him would be retall sales subjecting the physician
to tax thereon. In such cace the sale to the physicien would

-be one for resale,
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0 (e)  where a drugglst sells medicines to a hospital,
it enploying a phacmasist for dispensing of such wedicines from

. & hospltal dispensary, the patlen’ belng charged therefor by

addition to him hospital b1ll, the sale by the drugglast to the
hospital 1s a sale for resale. The hospltal would be liable 1in
such a case for the retall tax on such sales by 1t so long as
its activities were no% merely casual and 1t wag engaging in

- such activities "with the object of gain, beneflt op gdvantage_ _

either direct or indirect",.

2 - (@) The businecesen listed by you as ghoe repair shops,
morticlans, repalr garages, Jewelry vepalr and tira recapping
establishments, tallors and decorators fall within rule 6 above
in all cases waereln tile naterials, puris o supplleg furanishe
¢an be s2id %o have 4 definite and substaniial value apars from
the services rendered and apz not sold for resale. Where, however,
in any of much businesses the value of the raterial furnished is
negligible, as for example, a toiler sewing & tour or sewing on

- @& button end supplying cnly thread, no cale should be cengidered

as having taien place. The rule of de minimis wouid apply. The
cases dealing with these partieular businesses ere not xll in

-agrecment:

’ Shoe Repalr Shops: Yestern Leather &nd Finding Co, v.
State Tax Commission of Utah, supra; Revzan Vv, Nudelman, 370 Lll.

185, 18 N.E. 24 219; 139 A.L.R. page 3811 ALLWJ,. 2d 930,

S A ?unoral Directers: Ahern V. Hudeiqan? 374 111, 237."29.
R.E. 2a 268; osowonwealth v, Dinnicn, {va. 1436) 182 A1, 5io;

Kistner v, Iowa State Loard of fsseisusnt and Review, (Iowa 1938)

o _Automobile Reopair Shops: Doby v. State Tax Commdssion
(Ala. 1937) 174 So. 233; 11 A.L.R. 24 9277 .

- Jewelry Repalr Shops: C. & B. Harshall Co, V. Ames,
373 111. 281, 26 N.Z. 2d 483; 11 A\LR, 24 933, ' ,
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 Tiye Recapping Establishments: w1lson Vo Glander
151 Ohio St, 479, 86 N.E,. 2d 761; 11 A.L.R.

- ¥e- trust the foregoins will be of aid to you in
ldministering the Act.

~ Very truiy yours,

FRED 0. WILSON
~ Attorney General

RICIARD C. ERINEY ~
Asgistant Attorney CGeneral
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