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Januaryyéo, 1951
Op« No, 51-25
Mr. Wes Polley ﬂﬂ
Cochlse County Attorney /Q\
Cochise County Courthouse /

-Bisbee, Arigona

‘Dear Nr, iaol_leya

It looks like you &re having a hard time getting your

Aletter of December 12, 19590 conpletely answered, It appears

that in the first instance your letter got covered up and

was not acted upon for some time, then Mr, Wilson sent you

& copy of an opinion written by Mr. Ling of this office
about three years ago which he thought would answer the
question propounded by your County School Superintendent,

-and then asked me to answer your speeciflce question regard-

ing the Julianl case. I had the opinion on your question

prepared before we got your letter stating that Miss Fulghum .
‘requested that you znawer each of the cuestions specifically,

So we permitted the other opinion to go through and decided

. to write answers to the County School Superintendent's

questions as specifically as we can,

We believe that Mr. Ling's reasoning in his letter of
Apri) 2%, 1947 18 esound and that Section 56-105 ACA 1939 18

controlling on the employment of all public employees, in-

¢luding all school employees, from a practical viewpoint

at least, Miss Fulghum has written as follows;

" "In the past I have been advised that
undzy section 53-3416 of the Arizona
.Gode, Annotated 1939, a board of
trustees of a school district could

. employ a relative of & board membur

. only 1if the vote for employment were
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PO unanimous., Also, I have been adviged
Do that under section 56-105 the person
L - voting for the employment of a relative
is guilty of a misdemeanor and subject:
. ... to a fine but if the voucher were
EEREE signed by a2ll board members, the county
: school superintendent had no alternative
but to pay the relative so employed end
the member voting for his relative had
assumed full responsibility for the act.
- Does the spuperintendent assume responsi-
+ bility for this illegal act by paying
- the relative of the board member? Can
- the superintendent refuse to pay such
debts assuned by the board in unanimous
agreement?” - . -
In order to answer these questions completely it will be
necessary to not only go into the history of the enactment
of Section 54-416, and Section 56-105 supra, but also the
amendments to them end the wording of the pame, also court
decisions., We find that Scction 54~416 regarding the employ-
ment of school trustees' relatives has the same thought in
it now as was written into the law in the 1913 Code. This
particular part of the Code was revised by Section 1011 of
the Revised Code of Arizona, 1928, to read as follows:

® # & # No relative by affinity or
- eonsanguinity within the second
.. degree of any trustee, or the
" husband or wife of a trustee, shall
be eumployed in the district where
. he 1s a trustee, except by the

unaninmous c¢onsent of the board,
LK I '

and the same wording is contained in the present law, as
amended, by Chapter 110 of the Session Laws of 1949, Al
though there has been a numher of amendments and additions

to Section 54%-%16, supra, this particular part has not been
materially amended. For that reason any law made subsequent

to 1928 that supersedea or repeals this law would take precedent
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over Section 5%-816 which we .consider Section 56-105 does,

insofar as it is inconsistent with Section 54-416, We cite
you in this instance Section 2017, Volume 1 of the Third :
Edition of Sutherland's Statutory Construction, and in that

connection the case of Yakima Amusement Co. V. Yakima County,
et al, 73 P, 2d 519, wherein the court saids -
... 7An amendatory statute which sets out .
;.. 4dn full all the statute as amended is \
. . Antended to contain becomes as sub- AN
.. stitute for the statute amended but AN
.does not necessarily abrogate it for AR
-~ all purposes, and 8o much of the
- original as 1s rcpeated in the later
- satatute without substantial change
.. 18 not repealed and re-cnacted, but
is continued in force without inter- _
.ruption from the time amended statute
wag enacted," o PR S

.Another and later Oregon case, Noonan v, City of Portland,
88 P. 2d 808, the court saids R - R
.. ... ."In absence of clear indication to
... .. .oontrary, a statute incorporated
- within an anendatory act, without
- any substantial or material change
- - in 4its phraseology, takes its
. antiquity from its original enact-
- ment and 1s neither deemed repealed
~.por re-cnacted by bein§ incorporated
in the aumendatory act. =

- This then places the employment of school employees by
school trustecs, legal or illegal, in accordance with the
terme of Sectlon 56-105, ACA 1939 because it was enacted by
the Legislature in 1931, several years after the rcvision of
the Code in 1928, and is a completely netr law. We deaire to
quote & portion of this law, whloh is pertinent to the question
-and provides that 8 trustee may commit twc offenses in the
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employment of teacherpo o

c.. -, .-"It shall be unlawful for any exccutive, DU
-, ... legislative, ninigterial or Judiclal T
. officer to appoint or vote for the - A
eppointment of any person related to
" “hin by arfinity'or'consanguinity L
©within the third degree, * #* # " S

.. This then Just prohibits the trustee to appoint or vote

for & relative within the third degree, It does not prohibit
‘the other two board members from cmploying & relative of the

non-voting trustee of any degree of relationshlp. The other

unlawful act designated by Section 56-105 is as follows:

" s & » op to appoint, vobte for, or
~ agree to appolnt, or to work for,
puggest, arrange, or be a party to
" the appoiniment of any person in
eonsideration of the appointment of
,qggugeﬁagn related to hin as aforesald,

~ Thus we see this doean't prohlibit & trustee from working

to get his relative appointed by the other two members, unless
he docs 1t in consideration that he in turn will appoint a
‘relative of one or both of tho other trustees. In other words,
the inhibition scems to be there must not be a conspiracy
whereby one official will appoint ancther's relative in con-
gideration of getting one of his relatives appointed by the
other officials, This 1s a erime that the trustee may commit,
but says notaing adbout the employee dbeing gullty of anything,
or the contract of employment being illegal or unenforceable.
Section 5%-416, supra, does not provide a2 psnalty for a
. trustee votinz for his relative within the sccond degree nor
_does 1% say what would be the prights of the employee or the
district. These could only be determined by the peneral law,
Our courte hava ruled on many fact situationa tocu®hing the
uestions ralsed By-the County Superintendent, We cite &
few: 20 Aviz. 3183 52 Ariz, 201 and 53 Ariz, 60-70,

Getting back now to the first specific question of the
8chool Superintendent, which 1s: C
"Does the superintendent assume
responsibllity for this lllegal

act by paying the relative of the
board member?"
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3 fhe School Superintendent is assuming that the employ~
ment of the teacher was illegal, although it mey.not be, Ve
have not been given the facts nor have we been asked to rule
" on that point, but are answeringthe quegtion aasuming as the
- Qounty School Superintendent has done, that the employment
_I&S ulega]..

It appears to us that the 1llegal act, if 1t is one
‘does not reach to the payment of the employee, but to the'
punishment of the officiza) for making the appointment, It
"4 therefore ocur opinion that the superintendent does not
assume responsibllity for making payments of vouchers regue~
larly on their face,

Ansuering her second specific question:

'Can the superintendent refuse to
.pay such debts sssumed by tho board
' in unanimous agreemert?" .

Paking 1nto conslderation all of the above, it 18 our opinion
that the County School Superintendent cannot refuse to pay
.such debis asgsumed by the board in unanimous agreements

,Qhe CQunty achool Suparintendent's next qpestion 1a:

‘ 'At the last school trustee election
- .4n one district a relatlive of a
- teacher was elected and will go
. dnto office in January. This
‘$eacher has a contract with the
014 board on which she had no
relative., Cannot she legally
~draw her salary for the term for
which she was employed by the
- board now in power or must we .
refuse to pay her after the
. January mecting for eorganizaticn
;. of the school board on whioh her
relative will serve as & member?"
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~~We do not feel that it will be necessary to enlarge on
what we have said before in order to properly &nswer this
question and will say that it 4s our opinion from several
standpoints that the teacher mentioned in this question oan
legally draw her salary and the County School Superintendent
should pay her the same as formerly, even if the voucher 1s
signed by her relative, T T , A e

We trust that we have answered each 8nd every point
gpecifically and that you will have no further trouble on
theae:particular matters, S P T

|- Very truly yours,

" FRED 0. WILSON
+.. Attorney Qeneral

CHAS. ROGERS R
SRS Assistant Attorney General
Cemire RRERA
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