LAW LIBRARY
® > NONA ATIORNEY GENERAL -
' f\ | |

4

January 27, 1951

/ L s . Op. No. 51-30
9 SR T :

-~

Barry De Rose, Esq. .
County Attorney

Gila County
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near Mr, De Roaea

This acknowledges receipt of your 1etter of January
10, 1951, in which you ask the opinion of this office on the
tollowing questions:

"1. Can a person who does not own suf-
S ficlent enclosed land be prosecuted
3 . , for letting his livestock run at
‘ : s large at or near the highway, under :
 Section 43-3615% ,

2. Assuming the person does not own
-eny land but permits cattle to graze
adjacent to or on the highway, can
he be prosecuted under this section?

3. Would this conflict with Section 50-
- 602 and Section 50-605, or with the
ruling in the case of Garcia v.
gggrﬁll, 58 Ariz., 526, 121 P. 24

s, Reterring to a school teacher who
' has been employed by contract from
- year to year for the past ten years
_‘ - and who has taken time off to attend
- sessions of the State Legislature
and 13 now a member thereof, and
- who "requested two months' leave of
- 8bsence, but it 1s denled and she
was replaced. .Does the School
Board have the authority to revoke
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her controct if she does take time off
Yo attend the State Leglislature? Also,
1f they can revoke her contract for
taking this time orf, do they waive .
This right 1t tThey knew che was an
glected legislator ot the tima They

- entored inco the contract with hep
and knew or should have knovn that
ghe would have to have at leagt tuo
montha' leave of abaence during the
gcﬁooi;year?" (Emphagsis gupplled)

Answering your question No. 1:

- The section of the Arizona Code to which you refer
was enacted in 1945 and relates to overstocking of unenclosed
%gnd by any person who owuns, or has the lawful right to use,

e same, R AR -

- ¥We belleve this aéctioh of the Code to be self-
explanatory and subject to be invoked in a proper case wherein
the facts and circumstances warrant, ' »

Allowling such perscn as is defined in the above men-
tioned sectlon to permit livestock to run at large "at or near
the highway" would not seem to subject him to prosecution under
the section but it would be necessary that the livestock leave
his land and graze or feed upon the land or range of another
person to the injury of such other person., -

Answering your question No. 2%

It 18 not necessary that such person own any land, but
it is sufficlent if he have the lawful right to use the same,
Again the answer i1s ths sama as that to your question No. 1. It
would scem to be necessary that the cattle be permitted to, and
that they do actually, graze or feed upon the land of another
person to his injury, . : '

Answerling your question Ho.'3:
There would seem to be no conflict between Section 43-

3615, supra, and Sections 50-602 and 50-605, since these latter
sections relate to different circumstances than those involved
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in the former section. That 18, Section 43- 3615 concerns the
matter of overstocking unencloged land: with uhich Sections

© 50-602 and 50-605 are not concerned.

Since this aection was enacted after the ruling in
the Garcia v. Sumrall case, 58 (not 60) Ariz. 526, 121 P. 24
640, wnich you cited as construing Section 50- 602, it would,

" insofar s 1t conflicts with that ruling, supersede it. The
o Garcia case holds: A

% & # # that the mere knowledge oOr expec-
tation by one who turns cattle loose in
& place where he has a right to release

- them that they may or probably will wander
upon the lands of another, or that he
overstoeks his own land so that the same
effect may be produced, I8 not alone Suf-
ficient To constitute willful trespass.

- There nust be gome overt and unlawful

. &et on the part of a defendant which tends

- to Inerease the natural propensity of
cattle to wander and to direct them upon
the premises of another,"” (Emphasis
aupplied)

: Section 43-?615, on the other hand, makns such overatocking |

R . x rima facle evidence of the , ._-~1j S
- 4ntent that such 1ive stoeck shall LR '
leave the land on which so placed and
graze or fead upon the land of anothcr
Perﬂ on."”

and thus willful trespa«s. I

lnswering your qucstion No. 4§'

Looking to the general 1aw of the subJect we reter to
‘7 M. J\lr.' page 386’ Seotion 125) HhiCh prOﬁdeSC '

*Pismissal.--In the abgence of & statu-
fory provision to the confraiy, the
power to employ teachers and other school
- efficilals presupposes the power of dis-
" mieszl, both of these powers generally
being lodged in the local school boards,
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The rioht of diamissal thvs siven to
.. & board is absolute, and cannot be
" bargained away or limited by contract.

Every contraét made with a teacher

- IneTudea by Imniiecation any statutory
-\, provisions for dismissal, and in the

We find in Section 5
continuing tecacher" %o mean:

. absence of statufory provisions, in- -
-@ludes the implied power of the board
to dismiss for adequate cause. Con-

versely, statutory terms favorable to
the teacher are likewise written into
the contract of employment and cannot

Jnnuary 27, 1951
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be ¢ircumvented by any act of the BT

school board. ‘ _ -
'rrocendings fop thn dismissal of a

- teacher are frequently regulated by
statute, and consequently depend on

the wording of the particular statute
in force, 1In such statutesz, althcugh
the grounds ¢f dismisadl are geﬁer-

&lly stated in %the broadest of terms,

‘the board i1s limlted to the grounds

gpecified. * * #" (EFmphasis supplied)

Rl *any certificated teacher who

38 emploged under contract in a

. school district as a full time class-
room teacher, ® * # and whose contract

has been renewed for the schcool year
commencing in September, 1950, for

‘his fourth consecutlve year of such
- employment in said distriet, or for

any s¢hool) year thereafter, for his
fourth consecutive year of such em-
ployment 1in saigd district‘ L

Thus we must lock to th~ Arizona statutes to determine what
provisions, if any, there are for dismlssal of teachers em-
ployed by contract and vy impliication included in such con-
-1009 ACA 1939 the definition of

The subject of your 1nqu1ry uould seen Lo fall within

this definition of "coutinulng teacher”, and would therefore be
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entitled to the protection afforded by Sections 54-1011, 54-
1012 and 54-1013 ACA 1939, outlining the procedural eteps in
order to effect her disuissal. L

Sectlon 54-1011 provides: .

"Dismigsal of continuing teacher.-- No
continuing teacner shall be dismissed
or his contract cf employment termi-
nated unless writtan notice specifying
the cause or causes thercfor is first

~given to such teacher by the school
board, & member thereof acting on
behalf of such board, or the superin-
tendent. (Laws 1949, c¢h. 52, B 3.)"

Section 54-1012 provides for a hearing affording the
dismissed teacher an opportunity t6 be heard and Section 54-1013
provides for right of appeal, as a trizl de nove, to the superior
court of the county within which the teacher was employed, '

_ In the event the sublect of your inquiry does not fall
within the definition of "coatlnuing teacher” then she would fall
under the definition ¢f “probationary teacher", as provided in
Section 54-1009, R T

-

*Hearing.--Within fiftesn (15) days after

veceipt of notlce of dismissal or térmi-

netion, a continuing teacher may serve upon-

& member of Che school board, or upon the

superintendent, a written requssct for either

& public or private hearing before said

. board, which hearing must be held by the

school board not less than ten (10) days .
- mor more than rifteen (15) days after sueh =~
yequest is served, and notice of the time

and place for the hearing shall bz given

such teacher not less than Vhree (3) days

prior to the date of hearing. At such

hearing the teuacher shall have the right

to appear in persou and by counsel, if

deslred, and to present any teatinony,

evidence Or stateiments, either oral or in

writing, in als behalf. Within ten (10)

days followlng such hearing the board

shall determine whather there existed
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1

good and Just cause for such notice of
dismigsal, wilen cause shall not include
relicgious or political belicels or affili-
ations unless in violatiocn oi the cath
©of such téacher, and saall render its

--deciofon accordingly, elther affirming
or withdrawing the notice of dismissal
or terminaticn,” (Emphasis supplied)

: ‘Thus 1t appears that while no grounds for the dis-
missal of a teacher are specified, the notice of the dismissal
must "specily the cause cxr causes" therefor and the board shall

at the hearing provided for in Sectlon 5%-1012, supra,
dgtermine: , ~ .

* # & % yhether there existed good and
Just cause for such nolice uf dismissal,
which czuge shall not incliude religicus
op political beliefs or affiliations
unless in violation of the cath: of
such tezcher, and shall render lis
decislcn sccoriingly, cither affirming
or withdraving the notice of dilsmissal
or terudnzticn,” - SRR R

R
L]

Artiole 4, part 2;'3éctic5 5 of The Constitution of

- Arizona expressly execupts teachers in the public school systen

from ineligiblility io hold publie office whlle holding membership
idn the Legislature. It would certalnly follow that membership
in the Legislature of itself would not be "good and Just cause"
for dismissal as 2 teacher. The cases eited in Yoluma 17, Words
and Phrases, at page 235 construe the term "for cause’ in the
phrase "removal for cause” €9 wean "for reascns which the law and
gound public policy recognize as aufficient warrant for removal.®
(State ex rel Matscn v. O'Hern, 65 P, 2d 619, 623; State ex rel

Nagle v, Sullivan, 40 P. 2d 995, G98; 93 A.L.R. 321.7

The expression ccntained in the Constitution.ia clearly
in accord with publilc policy. - S '

Certainly the school board, being aware of the fact
that a8 teacher with whom 1t contracted for & school year was at
the time a member of the Legislabture, would recognize that such
teacher would necessarlly be required to he away from her teaching
dutles during the sesslons 0f the Legislaturs and would be
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estopped to aet up this reason as good and juat cause for
dismissal. ,

A different situation might prevail 1f the board
should refuse to renew such a teacher-legislator's contract

at the beginning of the schocl ternm by giving her notice within
. the approgriate time to terminate her contract as provided in
,Section 5t ,

1010 ACA 19

' It dces not apnear rrom your letter whether or not
the subject teacher was dismissed sccording to the procedure
outlined in Secticngsa -1013,54-1012 and 54¢-1013. If you mean
by the term "replaced” that she was dismissed or her contract
presumably terminated without the board's following the pro-
cedure above cutlined for dismissal, 1t would appear that she
might have 2 cause of action against the school board ror :
breach of her contract. -

fjﬂincerelﬁ‘ypﬁrs,

' FRED O. WILSON
Attorney Gzneral

Assistant Attorney General = |

LI

PIM:f

51-30




