April 7, 1947

Hp.Allon D, Sanford, Jdr.
U.S,., Degartment of Interior
Ofiice of Indlan Aifairs
4100 RKhowds Clrcle

Phnoenlx, Arlzouna

Dear Mr.Sanford:

In your letter of February 13, 1947, jou ask our
opinlon on the status of the Arizona law with rcsuect o tho
descent and distrivbution of wnrestricted Indian propersy end
JIndlen custom marrlases snd divorces. As the firss pronogltion
you mention. "the dejsrtment, of course, has no Jjurisdiction over
the unrestrlcted property of decezsed restricted Indlsns. inero=
fore thls office would 1like to be advised of the ssate's posltion
in such maiterg.” ’

The Federal law where imposed by Conzress or 1aple-
monted by ruling of the Secreizry of Interior is, of courasg, pro=-
- eminent on the question of the rizats and duties of restriched

-Indiens. Congress has plensary authority over the Indians and

all tuelr trival relations and full sover to lezlslate concerning
thielr tribal property. The sunrdians iy arises fros Shely cotdle
“tion of tutelage or dependency znd 1t ressts wich Coazress. to
determine when the relationshios shall cease. ilngson v Anog,
255 U.ne 373, 65 L, Td. 684, '

As you mention In your letter the Desartment of Interior
hgs full jurisdiction to determine helrshis in ell cases where res-
trlcted property i1s involved, 25 USCA, scctions 371, 373. Under
the various acts of consress, the gquestisn of lezitinacy 18 decided

end ascertalnuent of the heirs of =n allotites rssts wish the Secre-
tary. kS

With respect to unrestrictoed property (and tnis 1ancludes,
by Section 399 of 25 USCA, allotments finally vestlng by patents in
fees) Congress has made no provision except to declare in section
599, supra, that "each and every allottee shall have Lthe beneflt
of and be subject to the laws, both civil and crizlnal, of the
stete and territory of which they may reside « « « « « o". iHus
with ressect to allobtted land finally vested, Congress itself has
provided that the la:d shall be subject to stute law and thls in-
cludes the law ol descent.
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It scema to Lo the general rule thet unrestricted
proneryy in geaceal povceg by the law of desecent of the sgate in
viieh the restricted Indian and the land is situated, It vas
stated as follows in fvor Ve ilelmipght, 183 P, 4035 (0ila,):

"o we have olready seen, although the ce-~
codentts allotnent descended to hils heirs
according to the Olklahema laws of dencent,
dvring the trust noriod the sloiie couris were

without Jurisdleotion to dobeormaiane viho, in
fact, wore his heirs, and this condition

exiated at the tviie of the appointrout of

the executor for hias esvated Hovover, ine

probate courlt of Cadlo county lach:ed jurisdics

tion o devermine uho in fact vere his heirs

only because tho plenary authority to legice '
late for the Indiang relative to their allotied
-lands rested solely with Congress, and nob

because the Oklahoma law did not make nrovie

slons therefor. Tho county courts of thig

gtato, in tho exerclse of thoir nrohate jurige
dlction, have jurisdiction to detemiine heire

ship in the distrivuation of Lie estaite of a
deceased person, It folilows that wihwen tho
Secretary of Interior, pursuant to tho aforce=
mentloned act of Congress, 1szued a patont to

the heirs of John Nestell, which opcrated to

remove all restrictions as to the sale, incun
brance, or taxation of tho land thereln conveyed,
wlthout having detertlned subsequent to his death
who were in Tacy hiis helrs, all federal supervision.
over tho allotment ccascd, andl the sams becaunie &

part of tho estute of tho sald decedentc, and cane
within the Jurisdictlon of the probate court of

Caddo county, and was subjecct to be distriduied

to his helrs tho same as any other pronerty of

which he died selzod, although it was not subjoct

to the payment of hls debts, or to be taken pursuant
to any contract made prior to the removal of restrice

(o]

O

! tions on the land, The provate court of Caddo
/ , county was, therelfore, acting within its juris-

diction in determining who, in fact werc heirs of
the decedent, and in orderins the estate dlsiributed
according to such findings."

On this same subjoct the Supreme Court of the United
States ruled in the case of Kondall v. Twart, 259 U, S. 139, 66 L.
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the coeremonlal maryio

by tho Arizona loz of Qosconty and res an)
‘divorces of reztricted Indians whlch are valid by eatablichied
tribal custom are of the sane force and olffect in thils §Uatse

Very truly yours,

S JOHT L. SULLIVAL,
Attoryney General
UILLIALL P, PANCHTY, Jr.,
Assistant Attorney General
TETITE 2w
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