;f},. . Y

i

e e b e

~

- The Hon. Wme. T.. Brooks

~ Corporation Commlssion

August 12, 1948

The Hon. Wilson T. Wright

The Hon. Yale McFate

LAW LIBRARY
IPTONA MTTORAEY ENERL

RE: Docket MV~12224: Application
L of Fred L. Clark for a Conbtract
.nCarricr?s-Pcrmit~

Capitol Annex
Phoenix, Arizona

Gentlemens

RECOMMENDATION?

In accordance with your request for the recommendations of
thls office on the matter of Fred L. Clark's application for a contract
cavrier's.permit, it is our belief that all motions to dismiss the
epplication should be denied and the permit should be granted as per

“his amended epplication Dated July 15, 1948, authorizing hi's operation

as a contract carrier for the transoortation of lumber, “mine timber,
explosives, fuel 0il and mining machinery materials and supplies in a
radius of twenty~five (25)miles of the site of San Manuel Copper Corp= .
oratlon operatlons near Tiger, Pinal County, Arizona.

However, it 1s our belief: that Mr. Clark's application to

transport cement between Rillito, Arizona and the site of the San Manuel

Copper -Corporation near Tiger, Pinal County, Arizona, be denied without

‘prejudice to his being able to file spplication with proper notice for
this extension of the-subject contract carrier's permit, - In-addition,

the subject contract cerrier's permit should definitely limit him to
hauling for no more than the two mines covered by this and his previous
permit. The reasons for our conclusions are as followss:

l, THE MINES ARE THE CONSIGNORS

It is our belief that the San Manuel and St. Anthony mines,
by teking title at-their railheads in Winkelman and Hayden, to the
gonds shipped to them from all over the country become at those rail-
heads both the consignees (as to the companies which ship them the
supplies) and the consignors (as to thelr own mine sites to which
these supplies are sent by them from thelr railheads)e.

2. SECTION 66501, A.C.A , 1939, PUTS THE BURDEN OF PROCF ON A

CARRIER FOR MORE THAN ONE CONSIGNOR TO SHOW THAT HE IS NOT A

* COMMON; CARRLER .
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Section €6~501 states in part as follows:

~ "™Phe transportation for more than
one (1) consignor, ...« by any
motor carrier, shall be prima
facie evidence that such motor
carrier is acting as a common
carrier," _ o ,
It 1s well settled by the United States Supreme Court that
the legislature may not, by statute, convert a contract carrier into
a common carrier, - _ ' ‘ -
Mich, Pub, U, Comm. v. Duke, 266 U.S,
570, 69 L. Ed. 445 36 A.L.R. 1105;

- Stephenson v. Binford, 287 U.S, 251,
77 Le Bd. 288, 87 AsL.R. 721

-Thepeforeyhall'the above-statute ¢an do 1s to putwthemburdenﬂof»proof

on the applicant to show that if he does desire to haul for more than
one consignor he is still not holding himself out to the public general-
ly as a. common carrier, : " : :

' The*tranScript shows that the certified'GOmmOn'barrier in this
area had hauled for the people of the area before San Manuel Mine be=
came & substantial customer and that Mr. Clark's hauling for the mine

does not 1n effect constitute a holding out to the public generally in
that area. | A

3. THE EFFECT OF SECTION 66~507, A.C.A., 1939 ' - Ce

This section states that a contract carrier's permit ™may be
granted on such limitations, terms and conditions as the commission .may
prescribe", 1f, among other things the commission finds that the ..
privilege sought will not "impair the conditfion or maintenance of such

highways, directly or indirectly, by impairing the efficient publiec

service of any authorized common motor carrier then adequately serving'
the same territory", '

At best this is & most ambiguous statute and, as yet; has

‘not been interpreted by our Supreme Courte The two most possible~intér-

pretations sare: o

(1) That a contract carrier will not be
~certiflied 1f, by so doing, it 1s
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- but 1t has ‘the adventege. of meking sense

-to the interest of the public generally to see that a common carrier

v
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found that he will injure the condi=
- - tien of the highways to the injury
-~ of the  common carriers using those
highvays, -

(2) A contract carrier will not be
- .- certified if such will injure the
_profitableness of the business of
--the: then certified common carrier
~to ‘the "extent that the common carrier
~can no leonger give efficient service
to the public concerned.

_ Thé;first interpretation seems to be the more literal one,-
but has the disadventage of making very little sense as a practical

_matter, ' _ - _
. g ~Thé“Second“interpretation has the disadVantége of reqﬁiring
broad liberties to be taken with the actual language of the statute,

: ( and coinciding with our - S
principle of regulated monoply in this field., "Some states have statutes
which more clearly state en intention coincident with the second inter=
protations These statutes have been sustsined on the theory that it is =

is protected (at least to the extent that he will not'be forced out of
business by the certificstion of too many contract carriers in his =
area) in order that, in that area, the general public, aside from those
contracting with contract carriers, can always be assured of the availe
ability of service,. ~

Pond, Public Utilities (5d Ed.), Sec. 7753

Elliott, Roads and Streets (4th Ed.) Sece
- 1171.25; ,

_Meine Motor Goaches v, Public Utilities

Comm, ;I8 6. 63, 130 Atl. 8663

Re James, 99 Vt. 265, PUR 1926C, 152
TAt1, 40; |

Re_Msynsrd Barney, PUR 19324 p, 241

Public Service Coms v. Grimshaw, 49 Wyo.
158, 55 P. 2d I, 100 A.T.R. 534, and
-8ee anne beginnlng p. 550, s

| _ - E 52iy
The transcript shows that the San Manuel operationsconstitutg!.%
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in effect, new business and so much new business that both the contract
snd common carriers will be benefited thereby., There apparently was
enough business to  justify the certification of a common carrier be-

fore the advent of the San Manuel operations. His lot now will, if
~anything; be. improveds These circumstances make it difficult to Justify

& cloim of hardship on the part of the common cavrier showing him tobe
squéezed out of business by the certification of this contract carrier
assuming the second interpretation of the statute to be correct.

If the first 1nterpretation of the statute is carrect cor
tainly there 1s no evidence presented that Mr. Clark's trucking would
in snyway tear up, overcrowd or injure the roads to the detriment of -

, the conmon carrier.

4, NOTICE

ObJectlons have been made by the attorneys representing

*cevtjfied -common ‘carriers to the fact that no notice was given for

_the app]zcation for the permit as smended to a.radius of twenty-five
‘miles.

N

Good and sufficient notice was given for this application
before it was amended and when it included a radius of fifty miles
from the base of operations, And the Commission's records show that
the hearing on the amended application wes not & pew heasring but mere-
ly a continuation of the original hearing. We believe that notice to
be sufficient, for all of the interested parties having information of
the first hearing constituted a larger group and included all and many

nmore than would -be interested in the amended petition for a lesser
arese :

An exception, hovever, must be made for the Rillito haul
for the reason that the transcript suggests Rillito to be even beyond
the fifty mlle radius 1limlt and no notice wes glven at any time for
this part of the application. It is for this reason that we believe

the permit should be issued excluding the Rillito haxl but without

prejudice to the applicantts applying for this extension to thils

- certificate upon proper notice and hearinge.

Other technical objections were to the effect that no con=
trect was filed with the application as per the Commission's General
Order #147-A and in fact the contract was not filed until the 29th’ of
Julye Also, no application for a rehearing or reopening was filed as
per article 16 of the Corporation Commission's General Rules., These
objections seem to be technically valid, however, nothing in the tra s=
script indicates that the contesting parties were or could in anywsgy be
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proaudiced by these stghb technical slips in- procedupe, and all statu~
tory requ1rements seem to ha?e been conplied with,.

If there are any queqtions as to the results we-have. reached

or supporting reasoning. therefor, we would ‘be. happy to ampljfy thiss

EJ lh

cc:

Very truly yours,

. EVO.De CONCINI
_ Atpprney;Genéral

EDWARD JACOBSON
: Assistant Attorney. General

‘Richard Minne, c/o Minne & Sorenson

Title & Trust Bldg., Phoenix

ﬁBurr Sutter, c/o Jennings, Strouss, Salmon & Trask

Title & Trust Bldge., Phoenix :
Thos - Chandler, c¢/o Darnell, Robertson, Holesapple,
 Valley Nat'l Bldg.; Tucson, Arizona
C. Leo Guynn, ¢/o Guynn & Twitty
Title & Trust Bldg., Phoenix
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