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Chalrman, Arlzona Power Authority

Heard Bullding
Phnenldx; Arizona

Dear Mr., Thonas:

This is in answer to'your lrquiry requesting the opinion
of this office on the following questlion:

fl¥ay an individual who is employed os
& University of Arizona professor recelve
in-addivion to-his-reg&lar-ﬂalarywthe“per
diem provided by law Yor pevformlng addi-
Clonal duties in the capaclty of an
Arlzona Pover Authoriiy Commizsionere®

1 : .

. ¥e have carefully exemined the statutes and cases, in
edditicn to the opinions of this offlce, which might have soms
bearing on this questlion, =2nd it Ais our opinion that 4¢ any
prohiibiticn exists acalnst the ver dlem payment 4t must be
fourd in Sestica 12~709, ACA 1939, which reads in vart ag
folloug: :

" ® % % p1) gtate or county officers,
employees, members of boards and.con-
missions not mentioned in thia chapter,
and all deputies, stenographera, elerks
and employees of any cfficer, hoard op

L ccumlsglon, cr or any institution, shall

' recelve the salavry provided by the laws _

creating or authorizing thair reapective
positions, and shall not under any vre-~ .
text, receive any galary or emolument in
exzess of the salapry so provided by law."
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Yhe prohibition contained in this statute, we belleve,
is a prohibition against the payment of salary claimg when an
orficial or ewployee draws or sliempis to drew compensaticn
for his reguler cnployment in additlen to trat fixed by law
j'or higs dutlies, either by (&) on increcse for those duties

‘alone, or (k) by an incresse for gome additiecn to thore duties,

fhe adjudicated cases awply suppert this zonclusglon, Plma
Counbty ve. Apklam, 48 Ariz, 2#@, €1 F. 24 172, ic 2 cadéé
Tiiusivaving unuer {aj above the proper denlal of a palary
claim, In That c¢ase & ecunty physiclan, who wes hired at o
Pixed salary of »225 per month, collected indirectly in addi-
Pion theprzho sn additional fee of $10 per operation for the
services of snesthetists. VWhen the payments werce questioned,
the Supreme Court of Arizona stated:

Mihatever suroical and medlcsnl attendance
reasonahly nacegssary fov patients, Doctor
Purcell) bound himsell to give for 5225
.per menth, He could not take oy roecelive

~ the snesthetist fees for To do £0 would

- inercase his salayy and violate seetion

2

2799, Revised Cods of 1928." (How Sectlon
12-709, SUDRTA ) .

An exarple under (b) above, s an opinion from this office
dated November 2 of this year wherein the office of the State
Auditor was advisced that depubty sheriffs and highway patrolmen

“eould not serve as police officers for any public agency during

their "off bhours! and recelve extra compeunsatlon therefor. fThe
basis of thiyg recent opinion was that depuby sherldffs and high-
way patvclmen are eumployed on & twenty-four hour basis and

that serving as police officers at any hour of the day or night
is pimply the job they are hired to dos fThus; Section 12-703;
supra, peohiblted such payments: - o

Under these decisions it is manifest that Sectien 12-709
does not prohibit the paynwent of per diem to the individual
involved. Hls positlon as & Power Authority Commissloner is
not related in sny wey to his regulsr erploymant as a Univer-
sity professor, The two positions are completely separate
snd distinct and c2ll for the nerformance ¢f indsopendent and
unrelated duti=s. Thus, the payment of per diem to the lIndl-
vidua% 1nvolved does not f£all wilthin the prohibdbltion of the
gtatute, h

K
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- However, under the cases of Coleman va. Tee, 58 Arlg,
506, 121 P, 24 433, and Peprking vs. panndne h9 Arlz, 60,

122 P. 2d 857, another {oui apparently must be gpplied in

“deterilning the legality of salary claims when two public

bositlons are held by the peme person. This 4s the test of

neompatihbiilty which at comnon law wen opplicd only when
two publie offices were involved, L.R.A. 1037 A, 216, (In

Arlzona the vesi ¢an now enly be applicd when two public >Ath'
positions, or when one public office and cne public poesition, AN
are held Ly the same person. A 1949 amendment to priicle 1, NSO T
Chapter 12, Section 12-110, Cum. Poeket Suop., ACA 1939, AT
prohiblts one person from holding wmore than one public office.) = _i.t
‘ = , e
~ Coleman vs, Yee, supra, 1s a case somewhat analogour: to. ]Gﬁ§ﬁ?§
the precent sifvoticn and 1llustrates the improper denlai of T !Q*;

salary clalms. In that case tho ceeretery £0 the county board
of soclal security and public welfare was algso hired to in-
vestigate applicante for indigent sick relief by the county

~beard -of supervigers. The Supren2 Court held that the defend-

ant was entitled to compensatlion for beth positions, basing

A€o opinion in part upon the foct trat the dutics of "the two

positions were not incompatible.

The test of incompatibility as subsequently developed
anc lalid down in the case of Periing vs. Monning, supra, lo-
volves noh only ineomnatib113Ty¢F The oroespibed cuties butl
also physical incompatibility, or the dmposslbllity of proper
performance of the two positions. Applying thuls test to the
Individual about whom yon inquire, 1t is prcadily apparent that
the duties of a University professor sre not Incoupetible with
these of a Power Authordity Commigsioner nor does there exist
&ny physical incompatibllity, as in the case of verxins vs.
Manning, supra. Since the pcsitions are rot incompativle and

TT T 0bvious that the positicns do not invalve the prohibi-

tion coantained in Seetion 12-709, supra, 1t 1s our opinica
that there is no prohibiticn agalnst tho pajuent ¢f the per
dlem prescribed by law to the individual inyolvad,

‘ Unfortunately in bygone Years two opinions emanating from
this office have expreszeed the view that Jeetlen 1&-709 was a
prohibition against anyone recelving "double compensation”
from public funds, This cone usion, we believe, was erroneous
end cannot be supported under the adjudlcated cases; nor does
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fhis officeVncw‘follow'thé”ﬁiews expressed in those carlier

© opinions, The cases make it manifestly clear that thers is

no prohinltion against recelving compensation from two sepa=~

- rate and distinet public positions provided that the two ar>

not Incompatible with each other, Coleman vs, Jee, supra; and
/ X p

of, Plma County vs. Anklam, supra, 63 dd Rot Tail within the

Prohlcitlon of Section 12-110, supra, .

_ Ye trust that this surficiéntlj answers your question
and will be of ald to you,

Yours very truly,

. FRED 0, WITSON
- Attorney Gener:l

. HOWARD ¥, THOMPSON
CAssistent Attorney General
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