'January 11, 1952
Opinion Ho. 52-9

Mr. Melvyn T. Shelley

County Attorney.
- Navajo County
' Holbrook, Arizona

Dear Mr. Shelley:

~. This is in answer to your letter of January 5, 1952
in which you request our opinion on these two questions:

1. May a County Assessor sell insurance
during office hours. ' '

2. If so, may he use the Assessor's office
- therefor?

, ¥e have been unable to find any specific statute pro-
hibiting a public offlcer from being privately employed
during the hours of his public office. Apparently no
Arizona cases touch on the exact situation your question
presents. Our Supreme Court has ruled on several cases
involving the holding of two public offices by the same
individual: In the case of Coleman vs. Ice, 58 Ariz. 506;
the court was called upon to discuss the question rela-
tive to the case where a person holds two public posi-
tions. Here the court applied the test of "incompatibil-
ity" . The same test was again applied by the court in

Perkins vs. Manning, 59 Ariz. 60, The court said in this
case; '

"We think that public policy requires
that anyone accepting and retaining a
public office should not place himself
by the accepting of another office, in
such a position that it is physically
impossible for him properly to perform
the duties of both offices, and 1if the
nature of the two offices is such that
this impossibllity does appear, the
offlces are incompatible and the accept-

ance of the second, ipso facto, vacates
the first."
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‘The physical compatibility has to do with actual hours
of time available to discharge duties of both positions.
The prescribed duties incompatibility test has to do with
whether proper performance of the duties of one office may
render it impossible. or unlikely that the prescribed duties -

: of the other office may be performed to best advantage.

“ In the Perkine case,; the court declined to follow the
majority rule, which gilves a narrow construction to the
worﬁt co?gatibility" and applied the broader meaning. The
court. said: 4 _ o

e hold therefore, that the doctrine
of incompatlbility of offices, depends
upon the public policy of the state: -
that the offices are lncompatible not
only when the duties therecof are in
conslict, but when it is physically im-

. possible that they may be performed
prOperly by the same person.

- while realizing that the test applied in these cases
involved two public offices, we have no doubt that the same
test could be epplied to the situation you present, with an
obvious answer; that it is physically limpossible for the

County Assessor to properly perform the cuties of his office
as prescribed by law during office hours, while engaging in
some form of private enterprise during those same hours.,

j__§>Amer1ean Jurisprudence 81 Bays:

"It:is the duty of public officers to
refrain from outside activitlies which
interfere with the proper discharge of
their duties. Within reasonable limits,
subject to the limitation that 1t may
not abridge any man's constitutional
rights, the legislature has power to
ascertain and declare what activities
are inconsistent with the proper Eer-'
formance of publlo duties. *

In State ex rel Sanchez, et al vs. Stapleton, the New
~ Mexico Supreme Court, discussing the right of a county
assessor to appoint his wife to his Job, when the duly elec-
ted officer was inducted by the armed forces, said:
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MThe policy of the law is that public
. -officers, elected to pudblic office -
.o upon thelr ability to execute the
- - office and upon confidence impoged in
s Shem by people, should devote thelr
5 U .tdme and energles to duties of the :
o office to which’ they have been elected.

we are therefore of the opinion that your first ques—
tion must be ansvwered in the negative.

" The answer to your tirst questilon precludes the neces-
aity of anuwering the secoad. '

Ty

| Very truty yours;
| - 0+ FRED O, WILSON
i ; , T _'jj;f;Attorney General

B ALFRED €. MARQUEZ .
R I TS 'QAssistant Attorney General
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