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Januagy 30, 1962

]
‘Vi' 3

Mr. Ray Lanzham

Spoaker of the House of
Representatives

State Leglslature

Capitol Building

Phoenix, Arlzona

Dear Mr. Lengham:

We have your request for an opinion on the follow-

ing question:

Does the Legzislature have the legal
authority to subwmit to a vote of the
people-the question of the repeal of
‘& law enacted under the initiative
provisions of our Constitution?

The question you ask has not beén’directly passed
on by our Supreme Court and we have found only a few
decisions from other Jurisdictions bearing on it.

Section 1, Part i, Article 4, of our Constitution

® (Inttlative and referendum,)--(1)

(Legislative authority.) The legis-

lative authority of the state shall.

, _ be vested in a legislature, consist-

A ing of a senate and a house of repre-

# sentatives, but the people reserve
the power to propose laws and amend-
ments to the constitutlion and to enact
or reject such laws and amendments at
the polls, lndependently of the legls-
lature; and they also reserve, for use
at thelr own option, the power to &p-
prove or reject at the polls any act,
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' long as such lezislation is not prohibited by the

State or Federal Constitutions. South Dakota's
Constitution 1s simllar to the above quoted sectlons
of our Constitution and in State ex rel Viagner, l44

_n,w, 7&0' €0 L.«R. A. N. S. 206 (S.D.) the court sald:

'Judbe Cooley in his work on
Constitutional Limitations, 7th
ed. pp. 126-128, says: 'In cre-
ating a leglslative department
and conferring upon it the lezgls-
lative power, the people must be
understood to have conferred the
full and complete powsr as it rests
in, and may be exercised by, the
soverelgn power of any country, sub-

. Ject only to such restrictions as

- they may have scen fit to impose,

~ and to the limlitations which are

- contained in the Constitution of
the United States. The leglslatlve
“department 1s not made a apecial
agenocy for the exercise of speoif-
ically defined legzislative powers,
but 1s intrusted with the general

~ authority to make 1aws at discre-
tion. u

In that case the court said under this power the
leglslature had the right to refer a measure to the
people independent of constitutional suthorization.
The court sald:

"The object of the constitutlonal
- emendment, as well as 1ts effect
(so far as concerns the referendum),
was not to grant the power to the
lezislature to authorize the refer-
endum. The leglslature al ready had
that power. ® ko "

Our Constitution, Sections 1 and 2, supra, does
not take away the risht of the leglslature to refer a
measure, it merely grants to the people the right to

refer legislative acts and adds the leglslature may do

likewise, but it already had this power under the case
above clted. Nowhere in our Constitution is there a
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prohibition against rererrinc an inltiated law to

the people for final actlon.
Under Section 6, supra, a limitation 1s placed

}dn the legislature in that the body may not repeal.

or amend an initiated or referred measure. A sub-
mission to the voters of the question of a repeal of
such a measure is not a repeal., It merely submits to
the same body (the voters) the right to repeal the act,
end it 1s not repealed until the voters determine that

- Quesation at an electlon. If the framers of the amend- -

ment to the Constitution had intended that an initiated

measure. could be repealed only upon an initiated petition

they would have used language to that effect. In Stetcon
v. City of Seattle, 134 Pac. 494 (vilash.), the court con-

sidered a provision in the city charter of like effect
&s sald Section 6 in connection with a referral by the
council of a referred ordinance. -The court held the

" council had the right to refer the ordinance to the

voters, nobtwithstanding it had been approved by the
voters at an election. The court said. '

% % # % We think the charter, v.s
teken as a whole, must be held to
mean that a referendum ordinance
cannot be altered, or repealed by
any less authorlty than that which
called 1t into being. Vie do not
question the right of the council
to pass any amendatory or repeal-
ing ordinance as the charter is now
tramed but we belleve that 1t should
be referred to the people under the
simple referendum.®

This case was followed in State v. SeatthL 43 Pac. 24
602 (Wash _ o

In the case of State v. Superior Court 131 Pac. 2d
983 (Ariz.) we find a statement which mioht indicate a
contrary rule. The court said:

® & % # While a lezislative act
~may be repealed by a subsequent
legislature, an initieted measure,
once adopted, can only be repealed
in the same manner in which it was
adopted. s # # "
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5 The lanzuage used was unnecessary to a declslon
in that case snd was probably dieta. We think the
statement was a loose expression of the writer and he
meant an initiated measure could only be repealed by

. the voters. Wn don't think he meant the same formal
. procedure as was followed in enacting the law would
L have to be followed to repeal 1t.

It 1a our opinion the 1eaislature has the inherent
- power to refer to the voters the question as to whether
‘an initlated measure will be repcaleds Your referral
_.does not of itself repeal the law,

£

’ !burs truly,

FREi) 0. WILSON
Attorney General

o FARL A}LDERSON
~-Asgistent At orney-Genéral

. BAmw
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