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County Attorney ( éf*
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Attention: Morris K. Udall
Chief Deputy County Attornesy

Gentlenen:

¥e have your letter of February 26, 1952, wherein you ask
our oplnion &g to the spplication of Article 9, Scetion 13, Consti-
tution of Arizona, adopted Scptember 12, 1950, to & Pima County
resident "involved in the production of honey from bees owned by
him". With your request you enclescd a memorandum on the question
prepored by taxpayer's attorney presenting tazpayer's position
that he 1g entitled to the manufocturers' exemption., Article 9,
Section 13, supra, reads:

"No tax shall be levied on raw or unfinished
materials, unassembled parts, work in process

or finlshed products, constituting the inventory
of a manufacturcr or manufacturing establish-
ment located within the gtate and princinally
engaged in the fabrication, production and manu-
facture of products, wares and artieles for use,
from raw or prepaved materials, importing there-
to new forms, qualitieas, propertics and combi-
nations, which materials, parts, work in process

or finished products are not consigned or billed
to any other party."

Briefly the facts as set out in the memorandum (and our opinion
is necessarily restricted to the facts as deseribed therein) are
these: Raw comb honey 1s taken from the hives owned by the taxpayer
and some from hives of other bee keepers and honey producers and
through heat extraction by means of centrifugal force and further
straining of the combd honey, "strained honey’ is obtained and is
poured into bottles for ultimate sale. Another component, bees
wax, 1s also thus obtained, i1t having been an element of comb honey
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in the form of flecks of wax in the honey comb., Bees wax is
primarily uged in stiffening and rendering more durable the type
of thread used in the production of shoes. Strained honey, it
is alloged, 1s move sultable for its prime use (es a spread for
bread, muffing, rolls, or other bread products) than 1s raw comb
honey and sclls for a slightly greater price, although it 1ia
admitted that raw comdb honey can be and is also usecd 8s a spread,
It 1s stated that the process of extraction and straining of rauw
comb honey gives 1t an extended life of at least & year under
bottled conditions, ' .

Does the foregolng constitute tazpayer a "manufacturer" and
his place of business a "manufacturing establishment" within the

- meaning of Article 8, Section 13 of the Constitution of Arizona?

Is taxpayer "principally engaged in the fabrication, production
end manufactura of products, wares and articles for uge, from raw
or prepared materials, imparting thereto new formg, qualities,
propertics and combinations, # * #'9

We find no controlling Arizona interpretation of the terms

" in question, either in the stotutes or the cases, nor do we find

elsewnere a decision dealing with puch a fact sltuation as thig.

gh? gifficulty is pointed up 1in 55 C.J.S. "Manufactures", Section
a)s .

"It has been well stated that 1t 1s somctimes
daifficult to determine with legal exactness
what is or what is not manufacturing. The
subject not only 1s a large one, but there is
considerable confliet in the decisions having
to do with particular phases of it, and there
is not a 1little confusion of thought with re-

- spect to 1t. In determining what constitutes
manufacture there 1s no hard and fast rule
which can be applied generally. Each case nust
be decided under its own facts, having regard
for the sense in which the term may be used
in the particular instance, and the intent or
purpose to be accomplished, The fact that a
given thingz or industry has bzen held to be
‘manufacture' under one set of circumstances
is no assurance that it will be so held under
&nother, What might de a manufacturing indus-~
try when defined or c¢onstrued in connection
with an instrument or a statute might not be
80 held when considered in connection with
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another ingtrument or statute having a different
purpose o objeet., Thzre is, of courpe, a rmulti-
tude of cages In which particular industrios and
products have been held respectively to be or

. not to be 'manufacture,!

It 1s clear that the definition of the word

- 'manufacture! 18 a question of law for the
courts, # # # ¥ fhe courts must consider that
the legislatures in employing the word had in
‘mind not only the lexicographlical definitions,
but also the popular coaception of vhat consti-
tutes monufacturing. Thus the couvrts have fre-
quently found 1t neceosary in carrying out the

. legislative intent in tho upe of the word to
1imlt materlally the ocope of the general defi-
nitiona, and in pany cases have found that the
legal definitlon is the more approprlate.

) . * & % * & F &

. However, ‘'manufacture' .is cowmnonly understood
in & limlted censpe, sald to be the strict sense

" which it 18 to recelve in the law as distinguished
from the strlcet sense in the abstract, * # # & #
while 1n statutes conferring speclal privileges
the bverm 1is strictly construed."”

This authority also states and discusses in detail the main ele-
ments generally adopted to determine what constitutes "manufacture"
or "manufacturing™. The elements as listed are (1) an original
substance or material frequently referred to as raw material, (2)
& process whereby the original materilal is changed or transformed,
(3) en article or substance which by reason of beingz subjected

to the processing is to some extent different from the original
subatance or material,

We will not attempt to discuss the innumerable decisions
holding particular industries or products to be or not to be

"manufacture". In this regard sece 55 C.J.S. ibid., and 26 Words
&nd Phrases, Manufacture. . ‘

In Standard-Tadloring Co., v, City of Louilsville, 153 S.W.
T6h4, the Kentucky court discusses the problem arising from a tax
statute exempting a "manufacturing establishment”. The following
language 1is worthy ol quotations : ,
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"The words 'manufacturing establishments’
have baen given a varlety of meanings, de-
pending lorgely on the clrycumstonces pur-
rounding the case in which they have been
used. The result of this 4s that, although
the vords have been often defined by the
courts, few Judlelanl proecedents e¢an be found
that may be properly applied to any particu-
‘lar state of facts. Vobster defines ‘'‘manu~
facture' to bo: 'The process or operation
- of naking wares or ony nateriasl products
by hand, by machinery, or by other agency;
often such process or operation carried on
systematically with division of labor and
with the use of pmachinery. Anything made
from raw materials by the hand, by machin-
ery, or by art, as clothes, iron utensiles,
-ghoes, machinory, saddlery.' And this defini-
tion in different forms of expression en-
bodies the general idea that may be found in
2ll the cases where the word has come up for
-econstruction; but, in applying it to the facts
of particular cases in which the construction
of ordinances or statutes was involved, the
courts, especially in licenze and exemption
cases, have found it necessary, in carrying
out the legislative intent in the use of the
word, to materially limit the scope of this
genexral definition, which 18 broad enough to
embrace almost every concern that is engaged
" In the bupilness of changing the nature or
quallty of articles so that they may be used
for whatever purpose they were intended,
Indeed, we might say that the meaning of
the words ‘'manufacture' and ‘'manufzcturing
establishment' has been adapted to mecet the
varying circumstances arising in the case
or class of cases in which 1t was necessary
to define them, so that the intent with
which they were used might be accomplished.
The purpose of the lawmaking body in using
the words has always been allowed ¢to have
controlling weight in the decision of the

meanling that should be attached to them
R 28 2R 2K K K BX IR AR

J
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Keeping Iin mind then the purpose of this
ordinance and the thought that the words
should be glven such neoning &8 was reason-
ably intended in thelir use, it must be at once
manifest that, if this broad definition of
Webster should be given to the words as used
in this ordinance, there are few establish-
nents, whether large or omall, that are en~
gaged in the busliness of coaverting material
from one form intoc another to make it more
convenlent or desirable for use that would
not be entitled to the benefit of the exemp-
tion, The baker, the blackesmith, the carpen-
ter, the shoemaker, the confectionsr, the mer-
chant tailor, the milliner, the dressmaler,
end scores of others, would escope taxation,
although it seems quite obvicus that it was
not intended by the adoption of this ordi-
nance to exempt from taxation th: multitude
of concerns that in some way or snother are
engaged in the business of chanzing the
character of material from one form to ane
other, To give the ordinance the construc-
tion contended for would defeat, in place of
scconplish, the result Intended in 1ts adop-
tion, which was to induce the location in the
¢ity of new manufacturing establishments
that would bring wealth into the city to
increase 1ts revenue vhen the period of
exemptlon had passed, dbecause the diminution
in revenue by the excmption of the large
¢lass continually engaged in changing articles
or material from one form to another would
largely exceed the amount that might be pro-
duced as a rcsult of the eatablishment of
naw manufacturing enterprisczs. Aside fronm
this, it would work groes inequality in the
system of taxatlong :

L B BE BN BE BE B
We may also with much propriety observe
that 1t would not be elther gafe or Judicious
to attempt any more accurate definition of
the words 'manufacturing establishmerits!'
than may be nscessary to a decision of the
precise questlion we have bafore us. The
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meaning that should be givan to thegse words
may come up in othey casep precgenting en-
tirvely different states of facts, in which the
meaning here ascrihed to them would be both
inappropriate and unjuast, and therefore what
w2 pay upon the gubjeet must be understood

as rcferring directly tc the queation subnit-
ted in this reccord for our decision,

Although there is a dearth of controlling .
precedentg, there are & few general princi-
ples that it might not Le onlss to notice,
Onz of these is found in Victor Cotton 01l
Co. v. City of Louisville, 149 Ky. 149, 148 8.
W. 10, wheve 1t 13 e2l1d: ‘'‘Fxewptions from
tazations are strictly construed., They are
never conzirued as including things not fair-
ly within the meaning of the words reed as
they are written.,' Ancther 1o, 25 stated in
Jones Brothers v, City of ILouisvilie, 142 Xy.
759, 135 8.W. 301: ‘The pight of tarxetion
is never presumed to be relinguished, 2nd,
bafore any party can rightfully cleim an ex-
enption from the eccmmon burden, it is in-
cunbent upon the party,to show affirmatively
that the exemption claimed is authorized
by law. If there dc a doubt upon the sub- A
Ject, that doubt muat be regolved in favor of & -
the state, and it is only whers the exsmption V-
1s chovm to bz granted in terms clear and )
unaqulvocal that the right of exesmpiion can
bz maintalned.' Another is thus stated in -
- Clty of Middlesboro v. New South Breuwing
& Ice Co., 108 Ky. 351, 56 S.vW. 427, 21 Ky.
Law Rep. 1782: 'It 13 well seottled that ex-
enptions from taxation are regarded in der-
ogation of common right, and therefore are
not to he extendsd beyond the exact and ex-
press requiremsnts of the languace used,'"

The Penneylvanla Suprene Gourt In Rleck-McJunkin Dailry Co.,
v. School Dintrict of Pittnburph, 362 Pa, 13, 66 Atl, 24 295,
recognizing that the word "manufacture” as used in an exemption
provision of a taxing statute 1s fo be taken as used by the .
Legislature in 1ita ordinary and general sense, held that a milk
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company which pasteurlzed and homogenlzed milk was not engoged
in manufacturing, although 1t was vanufacturing insofar as it
vsed milk for making ice cream, cottage chezse or butter. The
follouwing quotation secemm particularly analcgous: _

" % % 2 Pasteurdzation involves heating milk
.%o a certain tewperature znd holding it at
- that tewperature for a specified length of
time for the purpose of destroying discasze
producing orzanismg, The proceas results
In changes in 1ts protein and mineral content.
The mere fact that plaintifis do this on a
large scale with expensive wmachinery does not
make 1t any the less processing milk. In '
City of Loulsvllle v, Ewing Von-Allwan Dairy
Co., 1937, 268 Xy. €52, 105 8.9, 801, and in
People ex rel. Ernplre 3tzte Dairy Co. V.
- Sohmer, 1916, 218 N.Y. 199, 112 H.E. 755,
- L.R.,A, 10172, 18, in construing statutesz
exempting machinery used 1n manufacturiag,
the courts held that pasteurization cf milk was
mere procesgling and not masnufacturing. Homo-
genlzation breaks up globules of fat to prevent
geparaticn of cream from milk and results in
unifcrm distribution of the fet content of the
milk, Milk is homegenized bty forecing it
through sma2ll opsaings at pressurcs from
2500 to %000 pounds per square inch. Waile
gome of the attributes of mllk are chanred
by The process iU I8 nob madlecburing inco -
& new an¢ difTerent ertlicle, 1L 2180 con-
tinues To o¢ Sold 23 milk., Pasteurized and
komegenized vitamin D wITK and pasteurized
chocolate milk 1s milk with the addition,
In cne Instance, of vitomin D concentrate
a@nd, in the other, of chocolate and sugar.
Condensed, evapcrated and pewdared milks
are produced vy boiling off under controlled
condltliona a portion of the water content
of the milk; tuhls 1is a variation ¢f tha pro-
cese of reducing a raw materlial to its
eonstituant parts for purposes of distribution,
Butternilk and sour cream are produced by
inoculating milk or cream with a pure culture
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of lactic organismas which at proper temper-
atures end for a controlled incubation period
- wlll grow and propagate., These products are
‘#0ld ag milk; the changes are essentially in
the milk flaver, they are still used as
beverages and are not new and different pro-
- Guets in the sense of the definltion of
manufacture, * % # ' (Emphagis supplied)

 In 5% €.7.8., supra, Section 3 (d) 1, it is stateds

" # % # If there ic uerely a superficial
~ehange In the original materials or sub-
. stancee and no pubstantial and well-pignal-
- ized tranoformation in form, qualities, end
.0 adaptebllity, qulte differsnt from the ori-
. . ginals, 1t cannot properly and with reason
. be held that a new article has emerged, a
- new production been created,” .

It is the law of this Jurisdiction, as it is everyvhere, that

~where & statute purports to grant an exempiion from taxation the

rule of consiruction ip-that the tax excmption provision 18 to be
consbrusd sirictly against the onz who acserts the claim of ex-
emption. Jee State v, Yums lrripabion District, .55 Ariz. 178,
99 P, 2d4.704; Weller v. 2dty of Pacenix, 39 Ariz. 148, 2 P, 2d

65, and 51 Am, Jur., Taxatlon, Seéctiony 52% et seq. Whenever
any doubt ariscs it is to be resolved azainst the exerption.

We believe that although the instant fact situation presents
e rather close question, the Arizona courts in a proper case would
hold that the operation here involved 13 not that of a "manufacturer”
or a "manufaciuring establishment™, under the quoted constitutional
exemption, and that therefore taxpayer cannot clalm tne bensfit of
the exempiion, . , .

We trust the foregoing sufficiently answers your Queation,
| ' | Very truly youra,

FRED G, WILSON
Attorney General

© RICHARD C. BRINZY

As3istant Attorney General
RCB:f ‘
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