April 7, 1952
Opinion No. 52-98

Mr, Warren L. McCarthy
Maricopa County Attorney
Courthouse

Phoenix, Arizona

Dear Viarrent

. We have your letter of April 1, 1952, wvherein you ask .
this office for en opinion regarding e matter presented to
you by the City of Mesa, The problem is one relative to the
- legallty of the city!'s participation in a group insurance
plan for its employees. We are advised that the insurance
companies are unwilling to set up a group insurance program

unless the employing city contributes. The following specific
qQuestions are asked: p

"l. Can a city enter into a group insurance
program which will be compulsory for all em-

ployees end under which the City can contri-
bute directly? '

2. 1In the event a large psrcentage of the
City employeos desire to enter into a group
insurance program, can the City particlpate
therein? ' ’ T

S+ Can the Clty partlelpate in such e pro=
gram under the gulse of glving the employoces
who desire to join a wage Increase equal in

- amount to the City's contributlon with a .
provision that the entire amount to be pald

- by the employees be then withheld from his
wages by the City?

The programs in which the City employees
are Interested Include comprehensive poli-
¢les of health, hospltalization and life
insurance provisions," :

The rule has been stated to be as followsi
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" # % x A munlcipality may not provide
for life and accident insurasnce for its
firemen by ordinance unloss 1t is au-
thorized so to do. On the other hand,
it has the right to provide for the

- pensioning and rellef of its firemen
by means of accident or life insurance
where appropriate legislation has en-
powered 1t so to do., * = %™ (62 C.J.S.,
Municlpal Corporations, Section 614 (a),
Pe 1268)

The principle 1s firmly ostablished in Arizona that
municipal corporations have no rights, powers or privi-
leges not expressly conferred upon them by lew or reasone-
&bly implled from thelr express povwers. Vioodviard va. Fox
Wost Coast Theaters, 3¢ Ariz. 2501, 284 Pac. 350; Buntman
vs. Phoenlx, 32 Ariz. 18, 255 Pac. 430, Regarding charter
citles, sco Town of Holbrook vs. usting, 87 Arlz. 360,

114 Pac. 2d 226, The povers of cities operating in Ari-
gona under a comaon councll or cilty councll are enumerated
in Sectlions 16-207, ACA 1939 as amended and 16-221, ACA
1839; also see Section 16-210 and Section 16-501 enumerst ing
the powers of citles and thelr comuon counclls. It is

c¢lear that the statutes glve no express powers to citles

to participate in and expend publlic monles for a group -
insurance program for employees, nor do we believe that

such power can be reasonably implied from the powers
granted to such cities.

The authoritles are 1in general agrooment that an act
empowering a municipality to contribute to premiums on
group life and hospltal insurance policies of offlcers or
employees who desire to take out the insurance 1s not
unconstitutional as an attempt to authorize the lending
of credit or the granting of public money in eld of in-
dividuals. See MeQuillin's liunlcipal Corporations, Third
Edition, Volume 3, Section 12,173; 62 CeJeS., supra, and
Oplnion by the Justices, 249 Ala., 83, 30 So. 2d 14. In
?ﬁht case, the Alabama court held that the expenditure
of public funds for such purposes was for a public and
not a private purpose, and dlscussed many of the cases
which have passed upon the matter. The court consldered
also the problem of increase of salaries of officers during
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their terms of office, indicating that the act would bs
construed as not appllcable to such persons durlng the
term in which the plan became effective. Also see State
vs8., Clty of lemphls, 251 S. W. 46, :

Closely in point to the question raised is Frisbee

- ¥8e O'Connor, (Cal.) 7 Pac. 24 316. It was there held that

the Clty of Beverly Hills was without implied power to
pass an ordinence provliding for the creatlon and operation
of an insurance plan and pension fund for employees of

the city and to Incur liabllity for insursnce premiums.

In the course of the opinion, it was stated:

¥ & 2 2 The maln question involved in
this appeal is whether the clity of
Beverly H1lls had the power to vass

the ordinance and incur the liabllity
in question. Conceding that the city
had no expreoss power to do so, appele
lant contends that 1t acted witnin its
implied powers; but in our opinion this
contontion cannot be sustalined. It is
fundamental that a munieipal corpora-
tlon can exercise only such powers as
have been conferred upon it by the Con=
stitution, the general laws, or its own
ocharter provisions (18 Cal. Jur. 798),
and that tho language purporting to de-

- fine 1t%s powers must be strlietly con-
strued. 18 Cal., Jur. 801, & * The
well«gsettled rule by which the powers
of a municlpal corporation are to be

, measured is stated ir Dillon on Municla
pal Corporations (5th Ed,) Volume I, #
237, as follows: 'It is a general and
undisputed proposition of law that a
munlelpal corporation possesses and can
exerclse the following powers, and no
others: First, those granted in exprsss
words; second, those necessarily or fairly
implied in or incident to the povers exe
pressly granted; third, those essential to
the accomplishment of the declared objects
and purposes of the corporation - not
simply convenlent, but indispensable., Any

52«98




4""

o

Mr, Varren L. McCarthy ' g April 7, 19562
-Marlcopa County Attorney : Ops No. 52-98
‘Phoenlx, Arizona Pago four

falr, reasonable, substantial doubt
concerning the exlstence of power 1s
resolvoed by the courts against the
corporation, and the powor i1s denled,
0f every municipal corporatien the
charter or statute by which it is
ereated 1s 1ts orgonle nct, Neither

- the corporation nor its officers can

do any act, or make any contract, or
incvur any liability, not 2uthorized
thereby, or by some legislative act
applicable thereto. All acts beyond
the scope of the powers granted are
vold.! Approval of this rule is found
in e long line of decisions in tnis
state, = i # Measured by the forepgoing

principles, we _are oif tho opinion ulhay

the clty of Uoveriy HI11y wes without
MES

B e e b

pover, either expreus or implied, Lo

~—ar e g it = e

pass an ordinance providing

B L T Sk S

Bsurance plan and pension rund {or its

employecs, and was without potier to

incur any 1iability under such ordinance
for premlums upon poticiecs 1ssued tieroundor
$o any of its ewployees. Whose powers

were nelther expressly conferrod, nor

vere they among those 'necessarily or

falrly implied in or incldent to the

povwers expressly granted,'! nor were they

‘among those 'essential to the accomplish-

ment of tho deelarcd objects and purnoses
of the corporation - not simply convenient
but indispensable.' "If 1t may be scid
that thore is a 'falr, re¢asonable and
substantial doubt! concerning the exls-
tence of the power, such doubt mst be
resolvaed againat the exlistence thersof.

# %% The general laws of this state
purport to create a 'pollce relief, healtk,
and 1l1fe insurance and pension fund 1ln

the several countles, citles and countles,
citles and towns of the state! (Deceringls
Gen. Laws 1920 and Supp. 1927 Act 5012),
and also a 'firsmen's relief, health, and
1ife 1nsurance and pension fund in the
several countles, cltles and counties,
eities, and towns of the state.! Decering's
Gens Laws, 1923, Act 2592, The ordinance
in question 1s in direct conflict with
these acts, in so far as 1t purports to
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substitute a new and different type

of lInsurance and penslon plan for
enployses ol the police and fire
departments iIn the placo of that proe
vided by general law. Agaln the very
fact that the Leglslabture ecreated such
insurancoe and pension funds by the acts
reforred to and limlted thelr applica-
Lion to employees of the police and fire
departments strengthens the conclusion
~that- 1t was not Intended by the provie
slons of the lunlcipal Corporstlons

Act to confor unon sixth-clusa cliles
tho power %o croest e sueh fund for any
employses. % 2 " (Emphasls supplied)

A similar conclusion was reached in the case of
Richards va. Wheslor, (Csl,) P. 24 433, whereln it was held
that a municipslity has tho right by ¢uly authorized lecise

dation to provide for the pensioning end 7aiieT oi 153 five=
nen and policemon by means of sccident or Life insursnce,
the cost of which 1s deewed to Do -a part of their compensae
tion for servlces, The courb went on tn say, however, "It
does not follow that & chartered wunlelpslity may provide
for such insurnnce by ordinance unless it 1s authorized so
to do." The court applled the wellerecognlzed rules and
construed tlhe lenguage of the charter strictly holding that
the particular cuarter provision in guestion did not ex-
pressly nor by necesssry 1lmplication authoirize the edoption
of sn ordinance creating an obligatlon to pay death benefits
to tho beneficlaries of cliy euployess,

The Arizona Leglslaturs has heretofors seen fit to pro=-
vlde by general statute for the creatlon of both police and
firvemen's penslon or retlrement plans, &imilarly, the Legis-
lature enacied spocific statutes providing for a teachers?
retirement syetow and & public emplcyess! rstiremsnt system,
the latter contulning provisions Yor voluntary partlcipation
by yunlelpalltless (. See Article &, Chapter 12, ACA 1939,
Initiative licasure 1948) It appsars that ths Lagilslature
has concluded thut these and related subjects are matters
of state legislation only,. '
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We are constrained to conclude that both questions
1 and 2 above set out must be answered in the negative
end that a city may not engage in such & group insurance
progrem for its employees to which the city woulil con~
tribute without specific stabtutory authorization. No
such authorlzation presently exists. ‘ e

Your question number & requires, we believe, a
8imilar answer. Thus, the city ¢ould not undertake to-
do indirectly what it cannot legally do directly. We }
do not pass upon the guestion of what ripghts the employees
of the city might have to voluntarily and in a bona fide
manner enter Iinto group insurance coverage on their own,
without the expenditure ot public funds. The matter of
salaries and vages to be pald oity employees 1s primarily
the concern of the oity, having in mind the provision of
the Arizona Qonstitution (Article 4, Part 2, Section 17)
prohiblting the Increase of compensation of sny public
officer during his term of office.

We trust the foregoing will be of scme assistance
to you.

Very truly yours,

FRED Q. WILSON
Attorney General

RICFAED G, BRINEY
Assistant Attorney General

R(Btd ‘ 7
Carbon copy to ¥r. J. La¥ar Shelley
City Attorney
Moess, Arizona
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