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[ Op. NO. 52"156

Mrs. Geraldine C., Swift ,
Estate Tax Commissioner . '

Estolc Tax Depavtment , 6;2 '
State Houge /;77/

Plicenix, Arizona

Deay Mre. Swilt:

Re: ESTATE OF ALZYANOER J. CHANDLER,

DECEASED . -

In reply to your letter of MHay 10, 1952 relative to the refund
requested by the aduinistrator of the above estate arining out of
addlitional elaimed widou's sllowarce for and during the time taken
to deteymins, and additional attorney and adminigtrator's fees in-
currced Jin litigating the question of marital deduction in the Federal
estate tax return, we believe the refund should be made, but only

- after the conditlons later set out have compliance.

There appear two questions here; the fivst concerns the timeli-
ness of the reifund request, and the sgocond whether or not the iteums
upon which the roquested vefund is predicated are valld deductions.
Ve are conceding that the itenm of $650,00 for valuation of certain
gtock was clearly an error. If the request is not timoly made, no
dipcuspion of the smecond question is neessary.

Two sectlons of the Estate Tax Act, %0-117 (a) and 40-122 ACA
1939, refer to vefunds. Seotion $0-117 (a) reads as follows:

"(a) As soon as practicable after the return
is filed the commissioner shall examine it;

if 1t then appearg that the correct amount of
tax is greater or less than that ghown in the
return, the tax shall be recomputed. If the
emount pald exceeds that which ghould have been
pald on the bagis of the return no computed,
the excess so paid shall be credited or re-
funded to the taxpayer. If the emcunt pald

is less than the amount which should have peen
paid, the difference, together with interept

or Interest and penalties, shall become due #nd
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payable upon notice and dewand by the ecrmig-
siconey, &nd the exccuter shnll) ke lieble to tha
stote personally and on hig officinl bond, for
any loas to the state acerulng by recagon of his
negligence or wilful negleoct.’

Section 50-122, in ell its triefness, reads ap follova:

"Whenever taxes of any kind ere or hsve beon,
throvgh elericsal error or nisinterpretation of
the law, collected and paild into the state
treasury in exeens of the amount lepally due
the state, the estate tax ccnmmissioner shall
refund such excess 1llegally p2id to the tax-

- payer out of any estate tax noneys he may have
on hand."” '

Under Section 40-117 (a) deternination of the tax due must be
made "as goon as practicable” (or within a recasonable time, governed
by the eircumstances) after the return is filed. In this case, it
does not appear that any final determlnation has as yet been made,
Notice to the adninistrator of your £inal dctermination that the
correct amount of tax due is the total amount paid in August of 1651,
is the notice required to be gilven so that your determination could
be contested in court. Sece Section #0-118 ACA 1939,

‘ However, the case of Q'lalley v. Sima, 51 Ariz, 155, which
involved a refund under the old law of 1928 (which provided for final
deternination of the tax by the superior court), held i1n effect that
& request for refund 1s tinely made if 1t -1s made at any time before
the tax is definitely and finally fixed.

‘The other applicable section, B0-122, appears to us to apply
in situatlons where an error, elther in figuring, or in interpretation
of law, 1s discovered after final determination is made and the tinme

for contest, as providad in Section 40-118, has gone by.

We belleve, therefore, that the application for refund is timely
made, ' ‘

As to the additlonal items of fees elaimed as deductiong we
refer to Section ¥0-105 which ests out allowable deductions in deter-

- mining net value. Paragraph 1 of this section, in part, allows for

"administration expenses', The claimed items for additlonal attorney
and administrator's fees are undoubtedly proper deductions even though
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incurred by reason of a contest over federal estate taxes. This
" litigation was a necessary part of the "management and settlenent

of the estate” and evidence of this ia phown by the fact that the

estate was upheld in 1ts contention by the tax court, Section 38-
lkog'ACA 1939, defining alloved expenses of adminlstration, reads

28 follouwne .

"Allowed expenses of administration--Attorney's
fees,-~- He shall be allowaed all neccespary
expansces in the carce, management and nzbttlement
of the estate &nd for his services such feesd as
provided in this chapter; but when the decedent
by his will, makes provisionn for the compensa-
tion of his erecutor, that shall bz & full con-
pensation for nis s2rvices, unless by a written
instrument f£iled in the ¢ourt. he renounces the
componsacion provided by the wlll. He ghall alsc
0@ allowed vcasonable feens pald or soniracted to
be paid tv elvorneye &t law for services to him,
and an attorney who has rendered such services
giay apply to the courtv for aa allonance ag com-
pensatlion therefor. upen tae kzaring, a reason-
&ble allcwancd ghall be made, and thz ¢court shall
order the paymnens thareef out of funds of the
“estate." (Pnphasis supplled)

and angwers the question for us., We believe therefeore that the ltems
of $5180,20 for additional attorney fees and $E716.89 for administra-
tor's feeg, 1f end whern zppreved by court order, are proper deductions
&y adsinistraticn cipenses.,

As to the item cof $12,C0C.00 additicn2l family allowance, vie
agein refor te Seccetion N0-100, this time to paregraph 3 thereof,
which reads es followst

"3, Suech srounts reaporably recuired and
gotuaiy exipended ror the support during the
scttlienecnt ol the estate of thesc dependent
upon the dececent &g nre &llowed by tha laws
of the Jurilsdictlon under which the estale
is being administered, but not ineluding any
income taxeg ugon income received aftexr the
death of tae decwdent or any estate, suc-
¢esgion, legacy, or inhsritance taxes.”
(Eaphesis suppliled)
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"Fopily llovence~-Pre ference.~~ 1f the amuunt
get epont be insufficient for the support of
the widow and children, oy either, the court
phall rake such allowance out of the ectace as
may be necessary for the nelinbenance of the
family according to thuir oicbumatannes durigg

‘-.-.‘

be long r than one (1 yaar after braut*ng
 letters testementsry or of aimi*;e»ratvon. The
- ellowsnce shall be paid in preference bo all
“other chargeg, excent funsval 'hcrgﬁa and
.U exvenses of adminivtration, and mzy, in the
~discretion of the court, take effect frorm. She
.‘death of the decedent." (Emphasis aupplipd

and parttcularly to the emphasizcd wiords,

In view of this end in Yght of the court oy dsr entered June 1%,
1950 allowing tha widaw '$2000, per month from the cstate # # # for
her suppori Qurlnb the progress of the edministratloa cf ths.estate” s
we concluds that the item of $12,000.00 additicnal widow's allowanoce,
1f evidenced by the widou's ra iots bnerufo;, should be allowed as

- & further deduction.

-~ Pherefore, unon the prnsenuatjon of (?) a certilied copy of the
court order allowing the additional fees of $)120 25 end $4716.59,
and (2) receint of the widow for the amount of $12,000.00 claimed as
widow's allowance, you would bha Justified in making the refund com=-
puted upon the total of these items plus the $650. 00 erroxr in valuation.‘

Very truly yours,

FRED O. WILSON
Attorney Ganeral

JOSEPH A, CROWE
Asgistant Attorney Ueneral
JAC:f | |
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