June 6, 1952
Op. No. 52-173

Mr., F. lieuis Ingraham
Yuna County Attorney
Courthousne

Yunma, Arizona

_ Dear Mxr, Ingraham:

Ve aeknowledge your letter of June 5, 1952, request-
ing an opinion from this office on the following question:

“Francis Johnson, operator of the
; : “Pesert Laun llenorlal Park Cemetexry
\ in Yuma, through his Attorney James
o " B, Rolle, Jr., dedired an opinilon oo
A : to the exemption on real property tax
‘ for the cemetery. In this cage, as 1
understand it, the Desert Lawn lemorial
Park is a Corporation which sells burial
plota and is under the duty of main-
taining a burlal area forever. Appar-
ently under 73-201, such an ares of
- burial plots would be exempt from
taxation 1f they were not held for
profit as indicated by decisions in
- 122 ALR 901, However, after cheeking
“the Arizona Constitution, Article 9,
Section 2, it was my opinion that such
burial property would not be exempt un-
less it was the property of an educational,
charitadble or religlous association not
used or held for profit,”

The question you wish anpwered i1s whether or not the
Desert Lawn Memorial Park Association, Inc., of Yuma is
exempt from taxation under Article 9, Paragraph 2, of the
Conatitution of the State of Arizona and Section 73-201, -
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ACA 1939. Article 9, Section 21 of the Constitution of
“Arizona-entitled "Tax Exemption” reads as follows:

"fhat there shall be exempt from
taxation all federal, state, county
“and nunicipal property. Property
of educational, charitable and re-
ligious aasociation or institutions
not used or held for profit uiygpa
exempt fronm taxation by law, %
(tmphasis supplied)

Féllowing the mandate of the Cohatitution, the Legis-
lature enncted Section 73-201, ACA 1939, which insofar as
naterial to your guestion rcads o8 followas:

"3, Hospitals, asylums, poor houses,
end other charitable ingtitutionz for
the relief of the indigent oy efflicted,
- and the lands thercto sppurtenant, with
thelr fixtures and equipments, not used
or held for proflt; grounds &nd bulld-
ings belonging to agriculiural sgocietien,
80 lony as the same shall b2 vsad for
those purposes only, and not used or
held for profit; churches and other
buildings used for religlous worshilp,
with thelr furniture and esquipnents,
nd the land and improvements appurte-
nant therefo and ussd therazwith, »ro-’
vided rent 18 not pald for such 1land or
1mprovements, and 8o long as the property
shall not be used or held for profit;
cenoterien and syraveyards set apsrt and
vazd for intevrins th2 dead, exvcpt such
- portlong therceof as are ug d or nald for
profit.” (Lmphasis supolied)

Cocley on Taxation, Volume 2, 4th Edition, Paragraph
€30, reads as followat

"Extent of exemptions in general. The
_extent of 2n excuption, conceding that
gome property of the taxpayer 1s ex-
enpt, depends primerily upon the terns
of the governing statute. For instance,

£2-173



Mr, P. Liouls Ingrahanm June 6, 1952
Yuna County Attorney ‘ Page three

- \\
3
'l

. -the extent of the oxemption oflen

- depends upon ths use of such words
&s 'ouned,' 'belonging to,' ‘held,!
“foccupied,' 'umed,' 'exelusively
uped,' etc. Excuption pshatutes may
‘be roughly elassified as belongin
to one of three groupn, viz.: (1%_
‘those making ouwncership of the proparty
by a certalin institution or elass of
-people the teast; (2) those making the
‘particalar use of the property rather
‘than the ouwnership the test; and (3)
those making both ownershilp and use.

. the teat, # &+ % S

| Under our Code provisioné, the exemptions depend
upon the tlile to the propayrty being in the trustee of
the linntitution and tha uss theresf, . :

In the cdes of Lels Gruncw Memoriazl €linie v, Oglesby,

e -

- k2 Ariz, 98, 22 P, 4 1076, our Suprems Court saids
o -
\
/

j "% & & Tha tast 1z uhether the
, , property 1s wveed 1o an effory to de-
©plve profit thovgh a profit mey not
be realized, ® & & 7 o

"Ko property 1s execmpt from taxation
wnleas made €0 depipgnedly and un-
eguivocally by the legislature.” .
waéler v. Huzghes, 2 Ariz, 21h, 11 Pac.

In the above cited case, thalSupreme Court further
saids - :

" ®# #7538 cbvicus to us that in

the constitutional provision above
quoted the word ‘'inmtitution' applies
-to the eptablished soclety itself and
not to the builldings oimed or ocoupled
by the organizatlon. If this wsre not
trua, 1t would be superfluocus tc use the
words 'precperty of... inntitutions.’
When, however, we como to the statute
winlch actually specifies what exemptions
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are granted, it will be noted the
-exenmption 18 not of all property
belonging to certain oumiers, or
even to all property beslonglng to
puch owners which is not used or
held for profit. The exemption
specifies, first, certain naned
- institutiona, to-ult, hospitals,
&syluns, and poor houses, and then
84ds 'other charitable institutions!';
end linlts particulexly the purpose
for wvhich ellthese Institutions are
to be used an being 'for the vrelief
of the indigent or afflicted,' and
also exempts the 'land thereto &ppur-
tenant.' The words 'hospitals, asy-
lums, poor houses,' certainly would
ordinarilly bz held to apply to physi-
cal structurea and rot leprl organd-
_ gationg. Further the wvge of the
_ : - word 'appurtenant' in ordinary legal
" pariance generally presupposcs nob% &n
' indlvidual or organizatlen which owan
 ¢certala property, but the physical
property 1tsslf. We think, therefcre,
that the ‘charitavle insbitutions!
referrad to in Che pubdivision of
seciion 30646 (73-201, eupra) above
quoted ave phyaical property or
bulldings, whose principal use is
for the relief of the indicent o»
arflicced, when such property is not
us=d or held for profig, and not the
oxrganizations thenaelves, even though
chizrivebie In thelr nuture, which mey
0¥ may not noid eertaln of thelr prop~
erty uy exempt."

In the casg of Ca]houn 1V, F‘*nn, 37 Avjz. 62, 289 Prae,.
157, Pothast v. Marlccpa County, +3 Ariz, 302, 30 Pac. 2d
840, our Supreme Court saidt

"An exemption is an incident to owner-
ship and it 1s incumbent on any person
cialining that hia property is exempt to
ehow his statuas,.
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: The Desert Lavn Hemorlal Park Agsoclation, Ine., was
incorpovated on Septenber 29, 1936, and provides that the
general nature of business to be transacted is the right

to buy and sell real estate, install and operate cemetleries,
to conduoet e memorial park businesas. It is elear from the
Constitution and the provisions of Section T3-201, supra,
that tha general nature of the businszos of the Desert Lawn
Memorial Park Assocciation, Inc., does not bring it within
the exemption statute, - } '

Therefore, 1t is our cpinion that the legislative in-
tent vas not to exenmpt burial property unless it was the
property of an educational, cheritable or religlous asso=-
clation and not ugsed or held for profit.

_ Trusting the above will be of some mssistance to you,
we ere | | | ) |
Respectfully,

FRED 0. WILSON
Attorney General

MAURICE BART:H
Assistant Attorney General
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