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LAW LIBRARY
WIOHA RETORNEY GENRNL

August 23, 1949 |

O, J. Bilde, Chailrman

Public Emoicyees' Retdirenont Fund
State Auditor?s Office

Phoenix, Arizona

Dear lir, Eide:

Wo have your request as a membor of the Board of
Trustees of tha Publle Pmployees? Fund of Arizona for an
opinion concorning the employment by the Doard at the ProS=
et time of an actuary for the purpose of carrying out tho
various provisions of the public Ruployes3! Lobirement Act
of 1948, You ask specifically: '

®l, therefore, requost your
Opinion &3 o whether tho
Board now may lowfully, (1)
hire an actuarys or (2
accept the gervices of an
actuary on the contingency
that ir and vhen funds be=-
conie lawlfully available,
compensation will be made.®

Section 17 of the Act provideos general authoriza-
tion for the appointmeont by the Board of both a secretary
and an actuory. - -

As you are well aware thore has been filed by this
office on bohalf of ths board of Trustees in the Superior
Court of Haricopa County a declaratory judsment action
(Beard of Trustees of the Public Fmplovees? Retirement Fund
of Arizona vs. Ana Frohmillor, as State Auditor of the State
of Arizona) to determlne what, if any, funds are presently
available for theo adninistrative exvenses of carrying the
Act into effect, The action will bs handled as expeditiously

‘@3 possible though it may bocome necessary to take an
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immediate oppeal from the judgment of the Superior Court

to tho Supreme Court of Arizona. VUpon the conclusion of
this action the Doard will kaow conclusively whether or

not, such funds are presently available. Until such time,
however, as we have receivoed a dofinite and final ruling,
tho issue is legally in doubt. Ve must, thercfore, od=

vise you, s a member of the Board, that in our opinion ,
said Board cannot properly proceod ond act upon the assumpe
tion that funds are present ¥ avallable for the payment of
administration expenges, including the salary of an actuary.

~ The action belng pending, the Board must abide by the court's

decisione

. “Section 10-923 ACA 1939, as amonded, (see 1957
Supplement) providess . '

YUnanthordzed oblicationew~ Ho
peraon shall incur, order or
vote for the incurrcnce of
eny obligation against the
state oy for any expondlture

" not authorized by an eppropria<
tion and an allotment. Any
obligation so raissd ia contra-
vention of this act shall not.
be binding against the state
but shall be null and void
and incapable of ratification
by any executive authority to
glve affect thereto against
the state. But every person
incurring, or ordering or vot-
ing for the incurrence of
such obligations, and his
bondsmen, shall be jointly and
scverally liable tharefor.
Every payment made in violation
of the provisions of this act

- shall be deened illegal, and
every official authorizing
or epproving such payment, or
taking part therein, and every
-person recelving such payment,
or any part thercof, snall be
Jointly and aaveraliy,liable
to the state for tho full
anount so pald or received.®
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Section 12-501 ACA 1939 providess

~ ¥officors and persons lishleee-
Yhonover any person wnone duty
it is to approve, eudit, allow
© or pay, ¢laims or demands upcn
- the statp, shall approvoe, audits,
‘allow or pay or congent to, or -
- eonnive at, the approving,
- auditing, allowing, oy paying
of, any clain or denand against
the state not authorized by law,
‘such person, aad the party in
“whose favor such claim or demand
was made, shall be liable for any
“money thereby procurad, and twenty
(20) per cent additional thereon,
and legal interest upon such pay-
« . ment from the date thercof.?

See also: BSections 12-502--12-503 ACA 1939.

Section 17, of the Public Imployeos! Retircment Act
of 1948, dealing with the appolntment of a secretary and ac-
tuary, roadse , o

%The board shall euploy gnd com=-
pengnta a socretsary, an actuary
end such medical and other sere
vices as shall bz required to
transact the business of the
fund, sudject to any applicable
state civil service regulations.
All other expanses of the beard
necessary for tha proper and
efficient operation of the fund
shall be pald a2t such rates and
in such snounts as the board
ghall determine end approve.®
(Emphasis supplied)

This provision does not appear to give tg;the Board authority .
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to eaploy such persong without eompensating thes for all
goprviees pacioried: the ouly sutherity glven is to suploy
gnd compensate and acceptance of puch sorvices by the Boord
upoi the eontdngangy that, 10 and when and only if end when
funds Loeoms Imfully aveilobls would be a contravention of
tha only powsy granteds  Fop the court mipght detcmnine that
no funds ore prosontly svallable, ond the leglalature might
chooae to fgnore tha gsorvices parfomed snd nover oppropri-
ote funds (o componsate such porsmse It Za Lo Lo furthar
noted that Articels 22, section 17 of the Arigona Constitution
providas that all Htete of'ficers shall be paid Lixed and

In Pillove v, Ure

- _ vedisdllem, 65 Arize 339, 128 Pe 2d
557, the court held that aushorisailon by low €o o 8iabs
pyency to asploy parzens dn Lhe porlormance of agoney dubles
does nob, in itoelf, constitutes & eipght to deaw on the
genoral fund. Tho court wount on Lo say that payment to such
poveong can be made only 17 thore iw an nctuak and proper:
eppropriasion, amd any oblighticns fncurred in the absence
of such ave null ond veld rendering the officials lncurring
then ligble on thelr bondss

In 42 M. Jnv., Public Funds, Seetion 42, the
folloulng rule iz statady y - e

whuthorliy of law is neceussyy
to en expenditure of publle
fundze As @ ruls, mongy ¢annot
Yo dravm from the troasury of
@ state exeoph in pursnance of

& specific sppropriation mads

by lowe The power of the leglse
lature with respeet te the public
funds raised by penaral toxation
in suprowa, gnd hio stabe oflietal,
frcmx tha hilens: s

3 gy Dv et s e by S Y Aed hea gi e
Sain  hO) L0d LSWOHT
TR i A A W ka5 R v 2O

LOSreaty . Goliofe

A e et g St ARG
Lhen of tnn shann, oblner lasal on
il g WFLht
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3 oy e P74 wver e g‘t.“\' b}
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Such a contin"ont cantract as is conteﬂnlatod by

your lettor ‘would, at the least wa bOlibV&, norally obligate

ths State for the payment of cowpsnsation to the persons 8o

hired in violation of the precedina rules and statutory pro-
viaions.‘ , . . . '

It is, thesefora, cur opinion that the anplicable
statutes nnd rules of law coupled with the pendency of the
precent action in the Superior Court legally precludes the
Board of Trustees from hiring eithsr a Secretary or an ac-
tuary at the praesend time, either unconditionally upon
deflnite galary or upon & "QOﬂtlnbﬁnu" ﬁalary bv 1ge

Yours very truly,

FRED 0. WILSON
Attorney General

_ RICHARD Ce BRIKBY
_‘Asaistant Attorney General

RIBs1h
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