Yovenber 19, 1949

Goorge B. 0llson, Chief LAW L‘BRARY
Globo Pire Dopartment : i _ :

e s 1OM ATORREY GENEAL

Vo have your letter of October 20, 1949, wherein
youmresent the following problom: o .

“We have & man who loft this departmont
with twenty-one (21) years of sorvico
-=ten yoars (1919 thru 1929) as =
volunieer, and elevon years (1938 threu
1949) as Englneer and Chief. Thoso
lest eloven years hs was a full time
pald man. He 1s 58 years of &ago.

Ve would approciate a ruling from you
as to whether or not this man is eli-
~glble for a pension of any kind under
tho Stales Firemon Pension Law.  We
thought perhaps his volunteer sorvice
would count under the old pension law",

Article 19 of Chaptor 16, ACA 1939, provides for
Firemen's Rellef and Pension Funds and is applicable to in-
corporated cilties and towns and unincorporated towns and
settloments., Sectlon 16-1904, ACA 1939, as smended, (Chap=
tor 26, Section 3, Laws of 1941) concerns retircment of
firemen for length of service and reads in part:

"When any person has sorved as a full
time paid membor of the same fire doe
partuent or fire company in tnis stabe
for twonty (20) voars, the last five
{5) years of which shall have bosn
congecutive, then if he eithzr Is
fifty~-sevon (57) yoars of agd or over,
or becomes physlcally unable for any
cause, while a momber of the fire de-
partment, to perform tho dutles of the
service, he may, on hls application
and in the discrotion of the board of
trustees, be retirsd on a monthly pen-
slon equal to one-half the average
monthly salary received by him for
the twelve (12) months! period next

N prior to his retirement, to be paid
J from the firemen's relief and pension
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fund for his incorpor I;;'ASJ‘{ LI? RARY
or organized fire °°§é§§2&$ : ﬁ?gh%}g{ BEN[HA[

sion shall in no eve ;
hundred £1fty dollars ({150) per mont
(Emphasis Supplied) ,

Prior to its amendment in 1941, the scction con-
tained this language:

"Any person appointed or having served
as a regular p21ld member, or any pec-
son appolnted and having served as a
merber of a’ volunteer fire dopartment
for twenty {20) years or moroe in this
state, five|{(H) years of whleh havo
been conseccubive, immedlately preced-
ing the end of such service as a mon-
ber of o firce deparitmeant, may be ro-
tired end rcecelve from such fund =
monthly pension equal to ono=-hall ths
salary he received preceding such ro-
tircment. In the event of tho desath
of the beneficilary horeunder, his
widow, children or other persons wholly
dependent on him shall be paid the pen-
aion. Whonever such substituted beone-
ficlary shall marry or such child at-
tains tho age of aixteen (16) yoars,
they shall receive no further pensilon",

It might be noted that under the provisions of
Section 16-1912, ACA 1939, as amended in 1941, the Firecmen's
Rellef and Penslon Funds are now made up in part of contribu-
tions by the firewen in the form of s alary deductions and of
equal amounts added from the general .revenuss of the respec-
tive clties and towns and volunteer fire companies. Prior
to 1941 the fund in its entiroty was composed of the annual
tex on fire insurance premiums received and no provision ex-
isted authorizing contributions by the firemen or munici-
pallty. The amendment of Sectlon 16-1904, supra, removed
from service retirement coverage those firemen who are not
full-time pald members of the same fire department or com-
pany, thus directly affecting volunteer firemen who are
neithor full-time fire fighters nor are they "pald" firemen
in the sense the .word 1s used in the statute (Ssction 16-
2009 ACA 1939, provides that except for extra services,
volunteer firemen shall serve without compensation). In
Seavert v. Coopsr, 187 Towa, 1109, 175 N,W. 19, the Court
in a conslderation of a somowhat simllar problem held that
en Iowa statute providing that firemen serving twenty-two
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yoars in a "pald fire departiont" may recelve a pension
(upon fulfilling certain gtatutory roquirements) rofors
to departments where members devote their entlre time to
the service and are paid = regular salary and that a five~
man cannot include in such twenty-two year period service
with tho department et a time when tho members followod
other occupations and were only paild a nominal sum for the

.+ time actually engaged in fighting fires.

A simillar conclusion was reached in State v,

Morris, W.Va,, 37 S.E. 2nd. 85, in which the vords “paid

fire dopartments" in a siatute were construed by the court

. to relate to firemen whose only vocation is fire fighting
. for which such firemen are pald substantial salaries snd
nol to those fire departments in which servlcos of officers

and mombers ere incidental to theirp regular vocatlons.

"Seo also:

Methewson v, Poard of Trustees oif Flremen's
Pension IFund, 226 lowa 6l, 283 N.,W. 256,

 Kotze v. Montclalr Pollce and Pirenmen's
renslon Commission, 9 Hed. (518C.)
1298, 15‘7 ‘1. 150, ’ ’ . o

end conversely in support of thosc cases: -

State v. Knovles, 145 Wis. 525, 130 MW, 451

Such, cloarly would scem to be, the intont of the Arizona
Loglslature as ombodled in Section 16-1904, supra, as
amended. Any possible doubt that such is the case should

be d53pellod by the use in our statute of the words "full

: __ The general rule of statutory construction hers ,
eapplicable has boen expressed as: . :

"As in the case of other statutes, pension
acts applicable to firemen should be con=-
strued to glve force snd effect to the
leglslative intent as embodied therein,
end it 1s the duty,. not only of boards
edministering such laws, but also of the
courts, to enforce them according to
their plain and unmistakable provisions,
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% 4 4% % % The purpose of the acts being -
rogarded as benefliclel or remedial, they
should be liberally construcd in favor
of thoso to be beneflted and the objects
sought to bo accomplished", 62 C.J.S.

- Municipal Corporationg, Ssc. 614(c), p.
12 69 [ ."-:, ’ .

In Sup v, Cervonka, 331 Ill. 459, 163 N.E. 396, the rule 1is
stated: ' _

"% % % ¥hile a ponsion act should be
‘liverally construed to effect the ob-
jeot soughl to be asccomplished, yet,
if the leglslative intention 1s ob-
vlious from the language used, that
intention must be made effective, and
the judilceimry will not be warranted
in giving the act a meaning not ex-
pressed in it". ,

Cortain recognized principles concerning fircmen's
pension legislatlon are also worthy of insertion here as
their application to the facts at hand will determine the
question prosented. The followlng rules are set forth in
62 C.J.S., supra: ,

"Neither firomen nor those claiming under
them have any rights except such as are
conferred by the statubes or ordinances
creating and govorning pension or relisf
funds, and the legislature has the powsr
to attach such conditions as 1t sces
proper to entitle: one to ohtain the
benefits provided for. On ths other
hand, payment of pensions or benefits
should be made where the conditions pre-
scrlbed by statute or ordinance for the
allovance therzof have boen met", Sub-
section (a), ivida. p. 1266.

"In order to entitle . a fireman or his de-
pendants to & pension, the fireman nust
have performed the services requlred by
law for the required longth of time, and
he must have reached the required 850,

N % % #% The service which 1s to bo count-
.\ 6d 1n computing the necessary number of
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years for retirement depends to some ox-

tent on the toerws of tho rcgulations. #

# % Only tho time spent in a pald fire

doparument, ond not a psrlod of scrvics

" with o volunteer or call eomnany, can be
counted undor some atatﬁ%aq.eaeoae“
Subsectlon (g), ibid. p. 1280. (Emphasis
suppliod.) . , '

% % % TIa the absonce of a statubo pro-
viding otherwlse, ths richt of o flro-
man to a pension is genorally con-
sidered not to he a vosgted right, par-
tlcularly beiore tho ocourrence or Lus
svent on wnlelh the money is to be vaids
end statutes providing for the creation
- of a firemen's pension fund hsve been
~held not to establish a contractual ro-
latlonship, at least in such sensc that
they may not bo repealed prior to the
vesting of a right to demand and ro-
colve a pension. % % # W Subscetion
(), ivid. p. 1267. (Emphasis supplied.)

and finally:

"% % % In general the right to a pension
is governod by the law in force when ths
claim Lo penslon arisos, such as the law
in force at the timo of the termination

~of the- firemon's sorvices, % % % Sub-
ssction (c) ibid. p. 1270.

See Kotze V. Montecldir, supra.

The law in f&rce at the tine of the retirement
of the fircman here in question provided (as it does at
the present time) for sorvice rotiroment pensaions for those =

~ persons who have served as full-time paid nombers of ths

same fire department or company of ths Stats for twenty
years, tho last five of which shall have been consecutive
upon thelr compliance with certain othsr statutory provi-
slons. The instant facts are that the firomsn in question
served only 11 years (1938 through 1949) a3 a full-timo
pald member. As at the time of the completion of his
first period of service (1929) as:a voluntesr he had ac-
quired no right to a pension under the law even as it

thon read, under no theory ls he entitled to eny "rotro-

active service credit" for such period which could be added

40-003




GédﬁgeJB{ 0llson, Chief - Page Six SR
Globe'FipojDopartmentr , - November 19, 19049

to the sorvice rondered from 1938»thrqugh'19495

Vie must therefore conclude, snd 1t is our opinlon,
that thls former fireman is not ¢ligible for a sorvice r e~
tirement pension under our statute. v

A Vo express no opinion upen any possible rights
of this f{irveman to a dlsabllity retirement under Section
16<1905 ACA 1939, as amonded.

Vie trust therforegoing sufficlently answers‘your

inquiry.
Very truly yoﬁrs,‘
FRED 0. WILSON
Attorney Genoral
_ RICHARD G. BRINEY |
- Asslstant Attorney General
RCB:ec




