December 14, 1949

, LAW LIBRARY
ek T o (TONEY GENERRL

Pinal County
Florence, Arizona

Dear Mr. Sult::

We have your letter of recent date wherein you
ask our opinion on the following questions:

"ls Does this Chapter (Chapter 68,
Laws 1949) prohibit a person from
simultaneously holding the office
of school trustee and of ecity coun-
c¢llman in a municipality incorpo~
rated under the common council form
of government? '

2. Does this act prohibit the same,
person from holding office as a mem=
ber of the board of trustees of a
common school district and at the
seme time hold the office of member
of the board of supervisors of the
county? '

3+ Does this act prohibit a person
from holding office as a member of
the board of directors of an irriga-
tion and drainage district, a soil
conservatlon district, and an elec~ -
trical district?"

We willl answer your questions in the order asked.
Chapter 68, Laws of 1949, insofar as applicable to your
questions r eads in part as follows:

"12-110. Incumbent Fillng for Elec~
tion.=-~No person shall hold more than
one office at the -same time, # % #"

The title to ssaild chapter is as follows:

"An Act: Relating to Public Officers
and Amending Article 1, Chapter 12,

Arlzona Code of 1939 by adding Sec-
tion 12-110." ‘(Emphasis suppfied)

9-311



N

Mr, Fe Preston Sult | Page Two
Florence, Arlzona December 14, 1949

The first sentence 1in the body of the Czadq. ™ P A RY
. i“f !‘vc i !,1}‘
"Article 1, Chapter 12, A:Lz@?%a‘? % bﬂf-\
' .1939 1is amended b add1
110 to read:" phagl RNEY B[NEHAI-

and then sets forth the language heretofore quoted.

. - By the language used in the title and body of the Act,
it is apparent the legislature intended the Act to apply only to
the class of offices nmntioned in Chapter 12 of the Code, Had
it intended otherwise 1t would have been passed as independent
legislation and not tied into said Chapter 12, whereln public
offices and officers are defined, ©Section 12-101 reads in part
as follows:

R12-101., Definitions.--By the word 'of-
.fice,! 'woard,! or 'commission,! used in
~ law, 1s.meant any office, board or commis-
. 8lon of the state, or any political sub-
division thereof, the salary or compensa-
tion of the incumbent or members of which
i1s paid out of a fund ralsed by taxation,
or by public revenue; * % ¥ by the word
tofficer,' or 'public officer,' unless the
context otherwlse requires, is meant the in-
cumbent of any office, member of any board
or commlssion, his deputy or assistant ex-
ercising the powers and duties of such of-
ficer other than clerks or mere employees
of such officer."

This section contemplates that to be a public office within the
purview of sald Chapter 12, the officer must receive a salary or
compensation from public revenue otherwise there would have been
no reason for the definition, Sald Chapter 68 1s a prohibition
against officers whose salaries or compensation are paid out of

a fund raised by taxatlion or by public rewvenue, in other words,

to officers of profit as distingulshed from officers of trust,
McCluskey v, Hunter, 33 Arlz, 513, 266 P, 18. The prohibition is
directed against a person holding more than one office of profit,
and 1f one of the offices held by a person 1s an office of trustg,
sald Chapter 1s inapplicable and a person may hold the two of-
fices at the same time unless the holding of the two is incom-
patible as declared by the common law where the rule is that a
person may not hold two incompatible offices at the same time,
This rule is based on public policy, and when the duties of either
office are such that the holder of one cannot in every instance
properly, fully and falthfully perform all the duties of the other
of fice they are Incompatible, People v, Hass, 145 Ill, 283.
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In Perkins ve. Manning, 59 Ariz. 60, 122 P, 24 857, our
Supreme Court sald one of the baslc tests for determining whether
two offices are incompatible 1s whether one office is subordinate
to or interferes with the other, or where one office has the power
or duty of reviewing or regulating the conduct of the other, or
when by the very nature of the offices it is a physical impossi-
bility for any person to perform the duties of both offices, or
when by the very nature and duties of the two offices they are
such as to render it improper from consideration of public policy
for one incumbent to retain both. Other authorities lay down the
rule that if one office is by law authorized to supervise or in
any manner control the conduct of the other, there 1s an incom~
patibility. Applying these rules, we find nothing in our law to
convince us that holding the office of city council and the office
of school trustee at the same time is incompatible.

School district trustees do not receive any salary or
compensation for their services to be paid out of funds raised by
taxation or public revenue, They hold offices of trust and said
Chapter 68 does not apply. h

[

For the reasons stateﬁ, it is our opinion & person may;

'at the same time, hold the office of school trustee and city

councllman of a ecity incorporated under general law.

As to your second question, we do not think a person may
hold the office of county supervisor and school trustee at the
same time because the duties of the two offices are incompatible;
under the common law, & person may not hold two incompatible of-
fices at the same time.

School district trustees do not receive salary or com-
pensation, therefore Chapter 68 1s inapplicable for the reasons
heretofore stated.

The reason we think there is an 1ncompatibility in the
holding of the two offices 1s because of the relationship between
the offices and a possible conflict of duties of the two offices,
In certain lnstances the county board exercises supervisory con-
trol over school district boards, and in certain instances the
actions of the school board are subordinate to the action of the
board of supervisors, and the county board of supervisors may re-
view, supervise and regulate the conduct of the tnstees of a
school board. We will point out some of the sectlions of our Code

which create this situation,.

We first call your attentlion to Section 17-309 of tﬁe

_Code which reads as follows:

"The board of supervisors, under such
limitations and restriction as are
prescribed by 1aw, may:
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1. Supervise the official conduct of
all county officers, and officers of
all districts and other subdivisions
of the county charged wlth assessing,
collecting, safekeeping, management

or disbursement of the public revenues,
See that they faithfully perform their
duties, direct prosecutions for delin-
quencies, and, when necessary, require
‘renewals of their ofiicial bonds.and
make reports, and present thelr books
and accounts for inspection;

2. Divide the counties into such

districts or precincts as required
by law, chage the same and create
others as convenience requires;

# % %" (Emphasis supplied)

The tfustees of a:school district: do not assess,
collect or safekeep public revenue, but they do manage the

‘public revenue of the district and order the disbursement
~of the same. By the provisions of said section, the super-

visors are enjolned with the duty of seeing that school
district officers faithfully perform their duties and, in
the event of a wrongdoing of a school trustee, the super-
visors may direct a prosscution for his delinquency in con-
nection with the managing or disbursing of the public
revenues ol the district. To 1llustrate, if a person is a
school trustee and at the same time is a county supervisor

" and the person 1s guilty of a wrongdoing in connection

with the managing or disbursing of school Punds, then the
Same person who committed the wrong is required by law to

- direct a prosecution agalnst himself. Considering this

sectlon in connection with the duties of school trustess,
as presented by Sections 54-416, et seq. ACA 1939, you will
note that supervisors review certain actions of the trus-
tees. Supervisors are required to approve all boundaries
of each school district and approve any change thereof,

-Sectlons 54-403 and 54405 ACA 1939, -Sectidn’ 54-423 of the

Code requires the approval of the board of supervisors for
the deposlt or investment of funds belonging to or credited
to the school districts and for the vithdrawal of such de-~
poslts, or the sale of bonds purchased by the districts;
and Sectlon 54-416 of the Code gives the board of super-~
visors authority in its discretion to make sufficient levy
upen the property of the districts to produce the amount

of money asked for by the board of trustees in thelr annual
budget. : o
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Several other sections of the Code could be cited.
to show that the board of trustees of a school district is
subordinate to, and subject to the control and supervision
of the board of supervisors of the county in which such
school district is located. .

Bocause of the incompatibility of the duties of
the two offices, 1t 1s our opinion a person may not hold
the offices of school trustee and county supervisor at the
same time. ‘

In answer to your third question, we think a
person may at the same time hold two or more of the posi-
tions mentioned in your third question if there are no
conflicting interests between the districts arising out
of contractual relations, Directors of such districts do
not occupy such offices as are contemplated by Chapter 68
and for the further reason that holders of the offices or
positions mentioned in your third question ars not officers
as that term is generally understood; they do not conse
within the definition of a. public officer in the statute
above cited or as defined by our Supreme Court in the case

- of Stapleton v, Frohmiller, 53 Ariz. 11, 83 P. 24 49.

"t We think that in 22 Ruling Case
Law, 881 , g 12, the chief elements
of a "public office" are well summed
up. The specific position must be
created by law; there must be cer-
tain definite duties imposed by law
on the incumbent, and they must in-
volve the exercise of some portion
of the sovereign power. A position
which has these three elements is
presumably an Yoffice,¥ while one
which lacks any of them is a mere
Temployment. s « tl (mphasis
supplied) _

3

See also iindsor v, Hunt, 29 Ariz. 504, 243 P, 407. A ‘
member of the board of directors of an irrigation and drain-
age district, a soil conservation or an electrical district
does not exercise any portion of the sovereign power but is
an employee or officer of a corporation formed for business
or economlc purposes; therefore, one of the elements neces-
sary to constitute a public office is lacking, that is the
exercise of some portion of the soverelgn power., '

In the case of Ramirez v, Electrical Dist., 37 Ariz,
360, 294 P, 614, in speaking of the purpose of an electrical
district, our Supreme Court saids: :

"% & % They are organized for the
specific purpose of providing I Sy
and means of irrlgating 1andbé§%hi%}
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thelir boundaries and maintaining an
irrigation system for that purpose.
Colburn v, Wilson, 23 Idaho 337, 130
Pac. 38l. !'Their function,'! as we
said in Day v. Buckeye Water etc.
Dist., 28 Ariz, 466, 237 Pac. 636,
638, 'is purely business and econonic,
and not political and governmental,
They are formed in each case by the
bod direct act of those whose business
- and property will be affectoed, and
for the express purposa of engaging
in some form of business, and not of
government.d % &M
: i,

o
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Maricoba Municipai Water'Cohsefﬁaﬁﬁon-Dist.V
v. La Prade, 45 Ariz. 61, 40 P, 24 94

Day V. Buckéye uater, etc., 28 Ariz. 466,
237 P, 636 ) : : :

For these reasons it is our opinlon a person may

hold at the same time two or more of the positions mention- -
ed in your third question. :

Very tfuly yours,

FRED O, WILSON
Attorney General

' EARL ANDERSON '
Assistant Attorney General
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