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TOs - Yhe Honorable Darry DCuO‘e
: Gila County Attorney
Glla County Court House
Glohe, Axizora,

Rie Recording unacknowledged
' ingtruments,

QUESTIONs To 1t the dubty of acounty recorder
: to record insirunents that law
requires to be acknowledged wihen
presented Co him without peing
proved or aclknowledged?

. The duty o record lmposed upon couty recorders by law is seb
- forth in Sectlon 17-301, A.C.A, 19)3, ags amended, which states in
parts
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The extent and definition of the ”*cord§W’s dch in this regard
maaf necesgarily be found in other appilcable laws, which authorize
or permit ingtrumeabs or wrltings to be recorded, - -

A1l ingtruncents affecting real property to be valid againgt
subgequont ?uwoh“¢“vg withous notico magt be recorded, as stated in
Seetion T1-414, A,C,A, 1939:

141k, Invalld ac~aingt vona £ida pupchasers
WNLCHE TOCHAU i, ~aii0 ARG CPuanE GrLOoEing 1hal
'pfO?’LbV 19 o ooy validlty amainat suu»uquhnt v’
purchagery for a valuable consideration, withoub
notice, unless recorded in LOQ office of the
recorder of the covnuv in which the same lies,

a3 nrovided by law,”

and the instrumeut 1s nol lawfully recovdoed unlegs it has been
acknoulodwﬁd, In accordance wilth Secetion 71-415, A.C,A, 1939
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"71-415, Acknowledrment necessary for recording,es
Such lastrument &hdii not be deened Lawivily rew v
corded unless it has beea previously ﬁokno;lodrod

in the manner hereinalcer prescribed,”

to the sane effect ore Sechbions Tl-NH A.C,A, 1939, and 71w4h6
A.C.A, 1939, ap anended; which rcquira an aﬂknowleubmont of the
caumn:afod Instruments before the recordling shall glve the protec-
tion pfOVLLGd by the gtatutes, which read in part as folloust

"71~h23. Unre coxdoa Ingtrunents vold as
againgt nuwchﬁum

5 and Credlbors,==hil
bd?gdiﬂd, paled dnd other conveyances
vhatever, of any landg, tenemecuts and V/
hereditanents, whether they nay be made
for passing any estate of frechold or

. dnheritance or for a tevm of ysars; and

- deeds of settlement upon marrlage, wWhether
land, mongy-or other pergonal thinu, and

all deeds of trust and morvbgapes whatsoever,
which shall hereafter be made and exreccuted,
shall be vold as bto all credibors and sube
sequent purchasers for valuable congilderation
without notlce, vuleps they are scknowledaed
and flled with Lho Pooorder Lo be rQCOﬂd*d,
as required by law, or whore recorda is not
required, aepos;tcd and filed with the
recorder; % #* ¥ (Znphasis supplied)
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"T1-426, “ccondinq consbilbutes consbructive

T e e Tatiend

notice«sllo S0 ewiiie vecord ol any grant,
Geed ov instyuncat of writing authorized or
roqaired to be recorded, thicq hap been duly
ackaowledsed and recorded in the proper counbys
Bhaill be taken and held as notlce to all per-
sons of the existoence of such grant, deed or

instruamenty * ¥ ¥ (Emphasls supplied)

v/

The aPovc statutes are all found under the title "Deeds and Convey-
ancesg’ , :

Other secbions of the Code authorilze instrunents or uritings
to be £1led or recorded without veferring in terms to thely belng
proved or acknowledged, In the cage of NATIONAL CASH REGISTER CO.
v, BRADDURY, 12 Ariz. 99, €5 P, 160, an instrument auvthorized and
perititted to be recorded bJ statubes noL requiring ackaovwledgment
vag pfpanLCd for recordlng. It was held that the counby recorder
could not refuuse te recerd the insbrument because the ulgnﬁtuces
vere nobt acknouledzed., ‘The couvet gaid, l,c¢. 181:
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"We do not construe the proviplons of our
statutes which we have quoted above (nmame

as set out, supra) as ifound uunder the title
VConveyances,t as excluding from record all
docuncnts untc~~ th>y be QCAnonlodued
Whatever may be the rule with respect to
chattel nortpages, or the rcequivements to be
obgerved ag to them, a document 1ln terms a
conditional sale, such as the lnstrument in
aueption, isg we think clearly entitled to be
£1led and recorded 1ln the wmammer provided by
gaid paragraph, when subscrlibed by the
partics thereto, althougn the iunstrument be
not ackaouledged by them., We do not think
the provisilous found in the statutes relatlng
to conveyances, though otherwilsge perhaps broad
enougn in thelr termg, ave to be construsd as
authorizing the rbcowoﬁr to refuse for £11ing
and record instruments such as ageescnents foc
conditional sa o5, m“ChdﬁlC“' licng, and
other simllar instx umcuts, wmopo thﬂ stagute
relating thereto provide for guch filing and
record, but do non quul*“ such QOCbmvﬂbp to
be acknouledged. vrtheriore, In the chaptexr
of ouvr Code rela t1n~ to The dutleg of the
recorder, ve find speciilc authority for the
recording of such ing Lmqunvﬂ, ag follous:
tile (the rocorder) must upon the pagient of
the fees for the same, record separately in

large and wiell bound separate bOOkde # % % (13)
Suck : 8. 08 ars by “}inpﬂ
_p 2T x.l.!.’i; roC0! >

pac, FTETRTTUParenthet: cerinl and

emvhapip aunplied)

It would appear, therefore, and it iga the opinion of this
offflce that vwhen the law auuhorl.*no and permitting an ingtrunent
to be recorded alsgo requires the instrument to be acknouledged,
the recorder may refuse to accee ept 1t Tor recording. If, hozcvor,
the law does nol reguire the writing or instrumant to be aclinoile=
ludged but authorizeg Illing or wroco: ding, then the recorder
vould be subject to the l;ﬂu&llty of Saction 17-Ll%, LA,C.A, 1939,
17 he refused to accept the japLQuMbnb, sala scetlon reads In parts

114 11(«813. Y.J
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recording oy flling of inptruments and papers;

# % % e dg liable to the party apgreleved for
three (3) times the amount of the damages which
may he occagloned by such neglect or refusal, or
by such incompletenass oy defect in the searches
and cerbificate.” (¥mphasls supplied)

oo It would appear that the above stated rule is vhat ‘igs-neantt
by the phrege "an instrument, proved or acknouwledpged according to
law, or any paper or notice which may by law be recorded," in the
ahove statute,

ROSY ¥, JONES
ihe Attorney General

ELDON R, CLAYSON
Assistant to the
Attornsy General




