March 5, 1954
Opinion No, 54-13

TO0: r, J. T, Yeir, Sccretavy
: ' Arizona State Apprentlce=-
- ship Council :
State Capltol Buillding
Phoenix, Arlzong

RE: Vorlments Compensation for
Apprentices,

QUIZSTIONE Under the provisions of
.. Section 56-1107, throuzh

56-1111, A,C.A. 1930, as
amended, 15 the apprentice
covered by Industrlal
Ingurance or its equivalent
while particlipating in "ro=-
lated and supplemental
instructiond under the agree=-
ment prescribed in. Seetion
56-1110, A.C.A. 1939, as
amended? ,

Thils Apprenticeship Apreement 15 made under the provigions
of Artiecle 11, Apprenticeship, of Chapter 56, Employers and
Employces, A.C.A, 1939, as amended. A sample form of the Ap=-
prenticechip Agreement approved by the Apprenticeshlp Council
on June 9, 1045, was submitted, On the back of the agreement
1s the schedule relating to 2 plazier apprentice,

This schedule provides that the term of apvrenticeship
ghall be four (4) years or eight thousand (8,000) hours ag the
minlmum requirement, and the first five hundred (500) hours
shall be a try-out or probatlonary perlod, It provides a
schedule of major processes in vhich the apprentice ig to bve
trained, and approximate nmumber of houra for each process which,
in this instance, has seven divisions of approximately four
hundred (400) to fiftcen hundred (1500) hours each. The wage
provision provides that the apprentice shail be pald a pro- ,
gressively Increasing schedule of wages beginning with fovriy-five
per cent (457) of the prevalling Journcyman rates for the firat
one thousand (1,000) hours, and ending with eighty-five per cent
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vide that ¢he work doy and work week for the apprentice chall

be the sa

me as for the jJourncyman, and the reloied irstruction

shall be for not less than five hundred seventy-31x (576) hours
during the term of apprenticeshlp, or one hundred forgy-four

(144)

hours per year, It also specliically provides: "Ane

prentices shall not be paild for hours in the elogsroom and this

time sholl not be conniderod as houra of vork,”  Under "Special

Provisions”, subparagraph (d), 1t stobcs that: "There shall be
no 1iabllity on the part of the othern contracting party for an

injury

sustained by an oporoneico enraged in sennol work at a
) b2 D S em

tine wnen the ermloyment of the avorenvice hags boen Lenorarily

or per

louse

nenvly terminsted,

Paymeut of compensation under the Vorknen's Compensation

Act is provided by Section 56-931, A.C.A, 1939, which is as fol-

"56~931, Poyent of compensation,-~-Every

enployee, heveinbei'cie degsignaced, who is
injured, and the dependents of every such
employee vho is kiiled, by acclident arising
out of and in the cource of his enploynent,
vheresoever such injury has occurred, unlegs
urpesely self-inflieted, shall be entléled
to recoeive, and shall be pald such comoene
sation for lcss sustalned on account of such
injury or death, and such medlesal, nurge and
hospltal services and mediceines, and such :
anount of funeral expenses, in cagse of death,
a&s arc hercin provided." ' -

Théfé 15 no question as to the right to compensation while

the apprentice is receiving his "Qnetho-job vorlk experlence
through employment". In such case, he 13 clearly under the
supervision and control of the employer, in the serviece of the
employer, on the payroll of the employer, working during the

workine

hourg of his employment, and on premises under the

conbrol of the employer,

The quesfion here relates to the time while, the place

where, and the eilrcumsiances under which the apprentilce recelves
"related and Supplemental instruction” required under the Ap-
prenticeship Asrcement, the contenis of vinlch are presceribed in
Sectlon 55-1110, A.C.A, 1939, as amended,

This question 13 not specifically ansuered by any provision
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of the Arizona statutes, and, although the Arizona Supremne Court

‘has handed dowm meny decisilons conceralng the Uorkmen's Conpen=

sation Act, annowneing several tests and prineiples applicable

to compensation cages, no Arizona case settles the point being
congldered,

Referring to the declsions of the courts of other states, .
ve find the cage of McQUERREY v, SMITH ST, JOHW IRG, CO,, ET AL,,
& Migoouri appeals case decilded December. 6, 1948, appearing in
216 S, W. 2d 534, The focts and clrcumstances in thio case, and
the proviclons of the statubes and the apprenticeship agreenent
under which 1t was decided, are so identical to that of the case
we are considering, that it might well have been made under the
Arizona stabtutes and the prescribed form of Arizona Apprentice=
ship Agreement, Furthermore, in reaching 1%s conclusions, the
court cites and follows several tests approved 1ln Arlzona cases.

In this MNcQUIRREY ecase, a nunber of milluork and cabinet
manufacturing companics, asaociated in a manuiacturerts agsocla-
tion, and the labor unilon adopted cerbaln rules and regulations

for the employmeant and instcuction of apprentices which were

designated as:s "Standards of Apprentilcechip for Cadbincet Maliers,
Stelr Builders and Millmen," Included in the Standards was an
approved copy of an Apprenticeship Asrecment. ,
- The provisions of the contract, described in the decision,

were: : , '

"% & ®The contract provided that the ap=~

prentice and the employer desire to

enver into an Apprenticeshlp Agreement in

conformity with the provisions of the

Standards, which were made a pavt of the

agreement, The contract further provided

fthat the Employer wlll provide enployment

and training opportunities in accordaince

with the Stancardz ., , , ror the purpose of

enabling said aprprentlce o lcarn and ac-

quire the trade of Cavbinet laker~lilinan,

« « o the Avprentice agrees to perform

dillgently and falthfully the work of sald

trade or crafs during the period of

apprenticeship, complylne with the training

program contained in sald Standards, :

+ o o That the Apprenticeship tern beglins

en . . » and terminoteos upon the completion

by the Apprentice of 8,000 hours of employ=

ment in sald trade or eraft, as stipuiated
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in the sald Standards. Time soent in related

instruction shsll not be considered hours of

work and tue Apgrentice shill not reccive pay

for time so sypent.V  (Smphagis supplied)
Thevre wes also a conbract bebucen the

- Assoclation and the Union providing, among ,
- other thinzs, that 211 Apprentlces employed by

a member of the Association shall be mermbers

in good standing in the Union; and that S hours

shall coustitube a day's work for sald Ap~

Erentice to be performed betwesn the hours of
a.m, and 5 p,m,; and 5 days shall constitute

.2 week's vork, commencing st 8 a.m, liondsy and

ending not later than 5 p.m. the following~Fr1day,“

- (Italies vnderscored) .

 As under the Arizona code, provislon was made for the ap=-
pointrent of a Joint ipprenticeship Conmitbee and the Standards
Code had provisions similar, if not ldentical to those in
Arizona, as shoun by the following:s

"# & ¥ The Standards Code also provided that
before an Apprentice could complete hig ap=-
prenticeship he wmust have 8,000 hours of
reasonably continuous employuent,. susnlemented
by a minimvn of 576 hovrs 0f 1clacol £la5sroom
instructlon., 7The Aroronsics was reguirea to
Yfurnish sdeh hand tools as are recessary in
the varlous operations in the learning of his
trade.! There also was set out o work schedule
designabing the type and character of work %o
be done and the number of hours to be spent
thereon during the first four years of the ap=

renticeshlp, which hours tokal the requlred

s000, The Standards Code also reqguirad the
Apprentice o 'enroll in an approved school
selected by the Commities and resularly attend
“at least 44 hours per vear the classes pro-~
vided for his instruction in subjects related
to the trade,' If he failed %o do 50, withoui
good cauze, the Commitbtee could suspend or re-
voke the agreement; and it also provided, -~
'Hours of related instructlon shall not be cone
sidered as hours of work,.'" (Italies under-
scored) S

The Apprenticeshilp Committee nade  an arrangemeht with the
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Board of Education of Kansas City for the apprentice o attend
g course in vocational tralning two evenings each week betuween
T and 9 P, M., which schooling was referred to in the contract
a3 "related instruction". These evening classes were conduckted
under the supervision of the Board of Educoiion of Kansas City,
the tools used in connection therculth belonged €0 the publie
school system, and the materlals were furnished by the Committee.

‘ The clalmant in the McQUERREY case, while attending one of
these. evening classes, was using a shaver and caught his right
index finger in the rotating blades, resulting in the loss of
a portion of that finger for which compensation was claimed,
Under these circumstances the couri said: '

"The question presented is whether the

. evidence discloges that claimantis injuries
~arose 'out of and in the courze of his ene
ploywent, ' as required by See, 3691, R, S.
' 1939, lo, R. S. A, The basic contention of
‘ the cmployer is that the relaotlon of en-
‘ ployer and employee did not exist betucen
it and the claimant at the fime of the '
injurys that there is nothing in the write
ten lustruments, above referrcd to, providing
for the employer to have any econnection vigh,
obligation concerning, or right of control of
the Apprentice while abtendlng clossroon work;
that 21l things relating to the instruction
program in the High School eoncerned the
Apprentice, the Committee and High School
authoritics, _

In general terms, the compensabion law
entitles an employee to compensation for any
injury by accldent arlsing out of and in the
course of hig employment, and the law should
be liberally construed in furtherance of that
end, But liberality does no% authorize the
allowance of a claim that lacks some of the
ezgentlal elements required by the Aet, No
all=-cnbracing definition of the phrase,
tarising out of and in the course of his
employment,' has yet been framed, and every
case involving this phrase should be decided

‘ upon its ovm peculiar facts and clrcumstances

and not by referonce to some formula, Vawhoff
v. Wogner Elect. Co., 354 Mo, 711, 190 S. W.
2d 915, 917, 161 A,L,R. 545 Ieilich v,
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Chevrolet lMotor Co., 328 Mo, 112, L0 S, W,-

‘2d 601, 605, In Wahlip v, Krenning=Schlapp

- Gro, Co., e% al., 325 Ho., 677, 29 S, W. 2d
128, 130, the court sald: ' o
~ YIf has been qulte uniformnly held that an

- Injury arises "out _of" the employrent when

~there is a causal connection betwesn the con-
‘ditions under which the work is required to
be performed and the resulbing injurys; and

- that an injury to an employee arises "in the

- course of” his employment when 1% occurs wich-
in tie perilod of his employmenl, at a place

.where he may reasonably be, and while he is
reasonably fulfilling the duties of his employ-
ment or engoged in doing something incidental
thereto,t See, also, Vatson v, Pitecaien, lo,
App., 139 5. W, 24 552," (Italics underscoved)

The tests applied in the last paragraph of the above quo=
tatlon are those adopbed by our Supreme Court in GOODYEAR AIR-
CRAFT CORPORATION v, GILBERT, 65 Ariz, 379, 181 P, 249, 624,

" The decisions in“éhé‘ﬁéQUERREg case continued as follows:

"All of the above writien instruments
. declare that claimanbls attendance ab
- 8cheol elassas in the evenlng was not tworlk!
and that he was not to be pald thevefor., His
woric day, so far as the employer was concerned,
began at 8 a.m. and was concluded at 5 p.m.,
for which he was pald an howrly wage. The
Standards Code requires the employer to 'desige
nate a particular person in the shop to be
known as the Supervisor of Apprencices', who
shall be responsilble, with the advice of the
Conmittee, for the apprentice's work experience
and the recording of same in the record form
supplied for that purpose, This would indicate
that the employer is responsible for the train=-
ing of the Apprentice while he 18 in the shop
‘and durlng working houra, fThe Standards Code
, also requires that the Avprentice shall enroll

in an approved school selected by the Commitice
and attend classes for at least 144 hours per
year and 1f he falls to do so, the Committee
may suspend or revoke the Apprenticeship Apree~
ment, Nowhere is the employer chargzed with the
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-duty or responsibllity of seelng thal he en-
rolls or attends clasaea or does efficlent work,
The place and terms and conditlons, as well as
the tools and materials with which he carriecs
-on his ¢ralning in the classroom, are provided by
- the Committee and the School Board, It is stipu=
- Yated that 'these evening classcs’vef condvctad
- under the supmfviﬂ*on of the Board of Education
- through the Deparbtment of Vocational Education of
-Kansas City.' The employer hasz no authority to
supervise or conbtrol the apprenclcets conduet ab
- school classes oy $he conditlons and circunstances
unGer which his instruction is carried on, Under
such a state of facts, can 1t be said that claim=-
ant's injJuries arose 'oub of and in the course of
~ his employment, . . '? Ve think not." (Italics
underscored) : . o

The decision then refers to "the rignb to ccntrol the neans
and manner of that sevyvice, as distingulshed from the results
of such serviceY, a test applied in INDUSTRIAL COb xISSLON Ve
MmDDOCK, 6;, Ariz, 324, 180 P. 24 580. :

The hch‘“’ Y decision Lhen proueeded to aaj"

TR The comnan auion law was never desigmed

to opevrate as aceident ingurance with blanlktet

coverage as to any and all accldental injuries

vherever and whenever recelved by an employec

to the contrary, it apovlles only to accidental

injuries arising out of and in the course of the

employnent, The relationship of master and

servant nust exlist in any case to make it

compensable, and when that relationship ceases

to exist, elther temporarily or permaenently, the

1iab111ty of the employer for accidenbal injury

to the employee ceases to exlst. Stout v, Sterliing

A%gminum Products Co., Mo, App,, 213 S, W, 24 244

2

- Ye are of the opinion the employer in this case
was not required to furnish claluant wlth the
¢lassroon work referred to. That was a require=-
ment or condition imposed on every apprentice by
the Assoclation and the Union, before he could

‘ become a Jouvrneyman Cabilnet Mgker-iilliman, Such
outside instructlon was for the benefit of the
apprentice and not for any partlcular employer,
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The parties themselves recognize tho dige
tinction to be made bebuecen working for and
ggggg;gg_under the dircction of an employer
and thatd of classroom instruction, These

.were trested as sepavate iters or dutles in-
211l the written instruments dafining the re-
lationship, The ¢time spent on each project
-vwas recorded under separate headings, Ve do
not agree wlth clalnantts conberition that, atb
the time of his inJury, he was at a place he
vas requlred o be by his employer. The con=-
tract of employment obligated the employer to
provide cmployment and tralning opporguniiles,
Ve think These obligatlons reier 4O the Glme.
spent and the work done in the employer's plant
and while the apprentice is under the conbrol -
and guldance of the designabted foreman 'in the
shopt, and not to the time and place of classe
‘room instructlion, ' '

It would be an intolerable sltuatlion to hold
an employer lisble for accldental injuries when
he had no right to supervise and coutrol the
condltions and circumstances under which the
employee was working abt the tine of his injury,

It 1s true owr courts have gone far in holding
an cnployer llable for accldental injuries ¢o an
enployee when not on the premises of. the

enployer, Bub the underlying theory of those

cases i1s that the employce ls about his eunployerts
business, or 1s on his vway t0 or returning from

a place where his employment required hinm to be,

Ve have consldered the cases relied on by clalmant
but are of the opinilon that the fackbs maoke them in-
applicable,

Having concluded that the claiment was not an -
enplogyee of the employer at the time of his injury,
and that the employer did not have the righi to
control the means and manner of the service or
work he was doing at thab time, the injury did not
tarise out of and 1n the course of his employnent,t”
(Italics underscored)

The cases we found in our research, which allowed compensa- .
| tion to an apprentlce, or a person engaged in learning or practic
_ ing his trode, can be clearly distinguished from the INcQUZIRRZY

case, .
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(M h

In CORREL v, TUTRONE PRINTING CO., nc,, 97 N.¥,S. 24 105,
declded in 1950 by the Appellate Division of the Supreme Court
of New York, the claiman was working on a printing press a%

& school located at a place other than thot of his employment, -
However, he attended the school one afternoon each weok during
woriting hours, he was poild vages therefor by the employer, and
the employer contribuced ©o Lho purchese or supnlies for the
8cNnool,

In E, R, BURGET CO, v, ZUPIN, 82 N.E. 2d 897, an Indiana

-ease declded in 1948, the Avprenticeship Agreerment provided

that the employee was peraltted vo take training, 17 necessary,
on the employer's time, The injury occurred during vorking
hours, during a trip made under the direction of the emdloyer,
in a car for the use of vhich £ho emvloyer paild, wunile in
company with anoticr e¢nployee o Waoa the elaimant was a0-

prenticed,

In DAMRON v, YRELLOWSTONE TRAIL GARAGE, INC,, ET AL., 34 P. 24
417, an Idaho case decided in 1934, the injury uves sustalned by
the employee in an aceldent on an augomobile triv made afser
worklng hours, without compensation, Houcver, the employer, a
garage owner, rcauested the emvloyvee to maolke the trlo to attend
a _broke school for the DUSDOZR Or 1earning ©o Seil a_RTeluct
hondled by the garore, ond furmlshed an aveonodile and dmivoen
and pald ezvenses 10X cho crin, ' ¢ '

In MESSER v, MANUFACTURER'S LIGHT AUD HEAD €0., ET AL., 106
Atl, 85, o Pennsylvenia case decided in 1919, the employee was
Injured during his vacatlon, in an automobile accident on a trip
to inspect a pumping statlion, in order {0 inecrcase his efficlency
as an employce., However, he wog then in ¢he Dy of and subject
to the emplover!'s call, ana went €o Ingvoch Ghoe punning station
8t the reguest or hio employerlis suoperintendens,

In CHICAGO, WILIINGTON & FRANKLIN COAL 0. v. INDUSTRIAL

COMIISSION, 135 N E. 784, an Illinoils ecase deecldzd in 1022, a

trapper in a coal mine uas injured while receiving trainingz as
a drlver during the noon hour, However, i1y was the custom for
the emoloyer to reerult its mine drivers foom 165 _tranvsrs, and
1¥ hod Inoiriodes thot tho Cradpers poined Lhe exnerlonso naeose
Bary Lo beeome drivers DY occasionodiy deiving Tor other drivers,
and drivins on exXera trivs., and tho Lravosr, o seood near Lhe
ead In line of promotion £o be o delver, wag acting ot Ghe Tom
quest oi a driver envloyed by the coupany,

In view of the foregoing, it 1s our opinion that apprentices
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-are not covered by Industrial Compensation or 1ts equivalent,
under the Arizona statutes, during related and supplemental

Anstruction provided under the requirements of the Apprentice-
ship Agreement for glaziers.

ROSS F, JONES
The Attorney General

ALFRED B. CARR
Assistant to the
g Attorney General
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