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TOs The Honorable William P. lahoney

Presi@ent, Sheriffs’ and County Attorncys’
ASSOC}ainH of Arigona S
Phoenix, Arizona

RE: - Duties and authorities of law enforcement
S officery with regard to juveniles,

QUISTION: (1) Are we, as lLaw Enforcenent Officers,
SRR - pernilted to fingerprint and photogravh
& juvenile on tlie commission of a felonious
offense? : ' ' '

{2) Vhere does the jurisdictional autherity
of law Enforcement end, and vhere coes the
jurisdiction of the Juvenile Court begin?

{3) Are we permitted to handcuff and shackle
@ juvenile oifender in the inteorest of
- salely of the prisoner and sociely?

(2) Are the recoxds of juvenilos as
‘defined in Sectlion 46-119 and 46-130
confined only to records of the Juvenile
Court; or do tliose provisions include

the rccoxds of law enforcement agencies?

In snswer to the above cquestions, logical order demands that
the basic jurisdiction of the Superior Court over juveniles and
menbers of the sherifif’s office be first doeided Toxr such deter-
minations will have aun ijuportani bearing on the remaining questions,

The basic authorily or jurisdiction of the suverior court in
regard to juveniles is set forih under Article 6, Section 6 of the
Arizona Constitution: = '

"8 (lurisdiction of superlor courts)
| _ NS

The superior court shall have exclusive
original jurisdiction in all proceedings and
matters affecting dependent, neglected, incorri-
gible, or delingquert children, or c¢hildren

(‘ accused of crine, under the age of eighieen
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®
~years, The judges of said courts must hold
‘examinations in chambers of all such children
concerning whom proceedings are brought, in
advance of any criminal prosecution of such
children, and shall have the power, in their
discretion, to suspend criminal prosecution
for any offenses that may have been committed
by such childrens The powers of szid judges
o control such children shall he as prescribed
by law? (Enphasis supplied) " »

_ The key expressions in the above article are “original
“Jurisdiction” and “proceedings and matters.” The neaning of the
term "proceeding” is discussed in the case of STATE v. SUPLRIOR

COURT, 39 Ariz, 242, 5P, 24, 192, 1981, wvherein the court was

. faced with the question of the basic jurisdiction of the superior
courts The court quoted with approval from the leading U. S,
Supreme Court case of MUSKRAT ve UNITED STATES, 219 UlS. 348 at
page 246 of their decision.” . '

- "*7The judicial article of the Constitution
mentions cases and controversies. The ternm
fcontroversies’ if distinguishable at all from
‘cases! is so in that it is less comprehensive
than the latter, and includes only suits of a
civil nature. Chisholn v, Georgia, 2 Dall. 431,
432, 1 L., Ed. 445, 446; 1 Tucker?s Bl. Com. Apr.
420, 421, By cases and controversies are intended
the claims of litigants brought before the courts
for detexrmination by such reqular proceedings as
are established by law or custom for the protec-

“tion or enforcement of rights, or the prevention,
redress, or punishment of wrongs. Whenever .the
claim of a party under the Constitution, laus,
or treaties of the United States takes such a
form that the judicial power is capable of acting
upon it, then it has become a case. The term
inplies the existcnce of present or nossible ads
Yexse partles, whose contentions are submitted
to the court for adjudication.”. (Italics ours.)

Italies underscored) . ,

Ve agree with this definition of ’case’,
and we think in reason the term "proceeding”
under our Constitution must possess the same
qualities. Janin v. logan, 209 Ky. 811, 273
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S. W, 531. It cannot be contended that a ’case’
in the ordinarily understood sense of the word
was pending in the superior court at the time
the motion upon which the order in question

was based was filed, nor do we think that w1th1n
the constitutional definition there was a "pro-

- eceeding.” It is obvious that a motion of this
‘nature is merely & matter which, if it has any
standing at all in court, is ancillary to sone
recognized proceeding already existing. On the
face of the motion it appears that it was merely
in aid of a proceeding pending in anoiﬁor gourt®F®7,
,(Italics underscored)

A plm11ar meanlng was rocognlzea in the case of STATE v.
HALL, S7 Ariz. G638 at page 68, in which the cour; discussed the
meaning of the term "original JLILQJ ction.”

“1t is plaln vpon an examination of
section 6 of artlcle 6, supra, that the ’cases
- and proceedings’ referred to therein are only
v matters-which by law are triabkle before some
court. A dispuled matter, therefore, does not
becone a ‘case or proceeding’ until the law
provides for a hearing before a court, Rlyew
ve United States, 13 Vall, 581, 80 U.S. 581,
595, 20 L, Ed. 6387 Q“b01n ve United States
Bank, 9 Wheat. 788, 22 U.S. 788, 6 L. Ed. 204;
“I‘QISL.ra'L Ve Unlt€(l u‘tc;‘teS' 219 U De 3“6' 31
Sup. Ct. 250, 55 L. Ld. 246 Thus it follows
Jogically that when any nahter is first judicially
; detormlnad in a court of some nature; that court
is said to have foriginal’ Ju*luclctlon thacof, *¥#3/
(Italics undorscoreéj
Thus with regard to juveniles the jurisdiction of the court
vests when a disputed wmattér either iun the form of a complaint,
petitlon or other sinilar document is lodged with the clerk of the
superior court for judicial hearing and determiration.  The term
wpattor” as used in Article 6, Scction 6, has never been before our
courts, howovor, the rormal meaning ascribed to it is contained
in Volume 26a, Woxds and Phrases, at page 345: :

*The term "matter’ as used in law, means a
fact or facts constituting a whole or a part
of a ground of action or defense. HNELION v,
‘JOHNGON, 15 Ind. 329, 332.7

Thus within a constitutional arttcle, it 1s aprarent that a

mnatter” would normally be collateral to a case or proceeding and
incident thereof. It is further axiomatic in law that jurisdiction
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with respect to any individual doos not vest until such parson has
boon brought before the court in accordance with due process of lawe.
This principle was clearly stated in the case of SCHUSTER v. SCHUSTER,

75 Ariz, 20 at page 23;

"No court can be said to have acquired -
complete jurisdiction so as to hear and deter=
mine any cause until it has obtained through.

- due process, prescribed by law, jurisdiction
over both subject matter and the parties, and
the power to render the particular judgment
that was rendered, CITY OF PHOENIX v. GRELR,
43 Ariz. 214, 29 P, 2d 1062; DUICAN v, TRUMAN,
74 Ariz, 328, 243 P, 24 879." :

See also case of IN RE HINDI, 71 Ariz. 17. S
“Having discussed the general nature of jurisdiction as it per-

- tains to juveniles under the Constitution, let us now turn to the

specific code section detailing the manner in which such juris~
diction shall be acquired. Section 46-122, A,.C.A. 1939, 1952
Sup. provides: .

- ¥46-~-122. Procedvre. (a) Any person may, and
any peace officer or probation officer shall,

give to the juvenile court any information in his
possession that a child is delinquent, neglected,
or dependent. Theroupon the court shall nake
prelininary inquiry to determine whether the
interest of the public or of the child requires
further action, Whenever practicable, the inquiry
shall include a preliminary investigation of the
home and environment of the child, his previous

- history, his physical, mental, and noral well~
“~being, and the circumstances of the offense
. connitted, if any. If the court determines that
fornal jurisdiction should be acquired, it shall
authorize a petition to be filed invoking its
Jurisdiotion in such form as it may prescribe. The
powers of the court may be exercised upon the filing
of a petition by any resident of the county, or
any peace offlcer or probation officer, alleging
that a child is neglected, dependent, or delinquent,
and needs the care and protection of the court,
without alleging the facts.
(b) Whenever a child under the age of

eighteen (18) years is charged with the commission
of a crime or the violation of an ordinance

before any magistrate or justice of the peace,

the magistrate or justice of the peace shall -

certify that the ochild is so charged, and shall
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transmit the records of the cose to the clerk
of the superior couxrt, aud thercupon the juvenile

gy

- court shall exercise jurisdiction,”™

From the akove, it noted that o distinction is drawn between
formal jurisdiction and the preliminary inquiry of the court with
regard to the exercising of jurisdiction,  Formal jurisdiction is
acquired over a particuvlar juvenile delingueant’s oction when a
petition is filed in the superior court or @ couploint Ffiled with
& nmagistrate or justice of the prace and such conplaint and recorxrds
are traansnitted to the c¢lerk of the superior court. The inguiry
prior to the filing of the formal petition is in the naturse of an
ipquiry as to ?h@ exexelse of jurisdiction over the subject mattez,
The court traditionally has the psower to do all things necsssery
to determine uhether the court has jurisdiction in a partionlar
motter, TAYLOR v, HUBBELL, 188 Fed, 24 106, 842, U.S. 818. Stated
in & different manner, the court elso has jurisdiction to decide
the issue of jurisdicition, If such incuiry deternines that the
court should exercise jurisdiction, @ petilion must be filed and
the child nroduced before the court in accordance with due process
of law, Vaen there is a unity of petition and appearance by the
child before the superior ecourt, original jurisdiction is conplete
and exclusive, ' _ '

In suvmmary, therefore, it is our conclusion that original
jurisdiction of the superior court over juveniles is obtained wien
such child is brought before the court in cecordance with due process.
of law in response to a petition, complaint or other document filed
with the clerk of the superidr covrt, ’ i

The position of the sheriff with respset to juvenile law nust:
be considered in licht of the above, In discudsing the powsrs and
duty of the sheriff to rake orrests and take into custody those
juveniles gnspacted of crime, it behooves us to inquire in the exact
character of the shoriff’s posltion in our schens of govarament,
Tho officce of sheriff as described in the casz of SWEAL v, WALDOH,
167 S, 863; is one of great antiquity, Its creation coes back to the
time of Kiny BAlfred of England end perhaps further, 'The holder of -
the office has always been the chief executlve officer and conservator
of the peacs in his county. In the state of Arizona the sheriff is
a coanstitutional officer under Article 12, Section 3 of tho Arizona
Constitution wrose duties are prescribed by law under Chaptex 17,
A,C,A, 1989, The pertinent portion of that-chapter outlining the
sheriff’s duties is found wnder Section 17--60) aund is eset forth
as follows:
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| - ®17-601., Duties of sho:jj;,n The sheriff shall:
1. Pregerve th poaces arrest and take before -
ihe nearest magistrate, fozr ozaninaLion, all por-~
. song vho aLteﬂpt to commit or who have co*qlttOG
a puollc offense, and prevent aad suppress all -
- effrays, broucacq of the peace, riots and ingur-
:cctvous wid.oh nay come to his knowledge:
24 ﬂLCGQQ all courts, cxcept justice and police
courts, at their sessions held within his county,
and obey their lawful orders and directions;”

_ The nature of the sheriff’s position with regard to the '
-superior court was discussed in the case of SVATE Va uUPDRlOP CUUTT&
Bupre, at page 248,

{he third quesiion is as to the pouer of
the couri over ifs own officers, It is vidoubtedly
true that "LLorneys and sheriffs are officers of
the 5upcrlor court in Arizona. bBut it is only
when the act which the court seeks to comtrol is
S one 001ﬁ1L1ed as anﬁgg¢:,cr of the couri that it
3 -~ . hgs Jurvﬂu;ctwon citlier fo exercise contirol over
- the act or to discipline the officer for doing ox
not doing ite *HET (Italices unders corcd)

From the foregoing SLa uces and avthority, it can bo Sufelf
gurnised that the sheriff is & congtitutional officer wno~~ prinary
duty is to the eleetorate in the administration of -his office and

»that he is Sngect to the jurisdiction of the superior court only
when executing a lawlful order of fthat court or while attending
court hearigggé

The importance of determining when the jurisdiction of the
superior court vests with recard to juvenile matters is disclosed
by the fact that the povers to issue lawful orders and coupel the
enforconent of the some is dependent woon jurisdiction, Further
quoting from.the'case of Sin¢E Va SUPuRlU} COURY at page 2483

w1 CO“?LQOI]}@L ihgrelore, vhether the court
“has the inherent pousr to do auy parcwculur thing,
we nust first ask:  “las it Jurigdiction over a
certain natter ox oapsiwon?’ I that be answered
in the affireative, then, and not until then, the
- second quﬁ~+*oq ray be asked; 7’Is the powex invoked
nece ssary for the ordinary and efficient cxorc*se
of that Jurlrdchwon?' Tested by this standard, -
it is obvicrs that the superior courit had no in~

‘ herent power to make the order in quesnon, {for
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it had no juriSdicticn of any ‘ease’ or fproceeding’
whcrcvn either the aucusad ox tue pfeulbes in

guestion were involved,”
5&)'Ljdaiﬂ u;hwc wle natter in

Thus wherce the cour ju
on azove, the Hﬂ'L”r of exocut%ng
I

t has
conforrance with our discussic
lawful oy%&r tiould be viciiz the control of the court; houevexr,
the prel Jwinarj cets of ibe shariff, prior to juvrisdiclion; as
to the arrzsts of LHOSG who are a;p?ononﬂud waile comnl a
pqulc offense are within the discreiion of his office suljecel
only to such traditional and stattgovj safeguards as are innosed
by law. With specific reference to juveniles Section, 46-1%4

provides as follons:

“4Gn12¢. mm._J“" 2, 9ffiger -Any peace officerx,
other thaa iﬂ@ DLOOWTEL Rk ITT 110 ATTOsLs

any child wder the uue of eivhie (13) vears

shall lOYCﬂUL(ﬂ MOLlLy the prouation officer;

and ghall nmake such disposition of the c¢hild es

the pvo%“tion 011¢c>“ Hay cvzecL. This ect shall
not be construsd Lo prordlil any 1eaUs orficer

o

fgom taking into custody any ¢ulld who is :i.".»,un‘1
violating any law or ovdiuauen, who yeld
%

ks is
believed to be a fugitive from hig pave
from justice, or whose surrowndings arc Suuh as
fo endanger his health, moralw, or weliare wnless
innediate action ie taven.”

The key word to the ahove section lieg dia the nean:nc of the
vord “forthwitii,” Our Suprese Cowrt has had ocougion to cﬁn31dcr
the neaniay of {this word in the case of JIANE Ve iienUBl, 423 12,
3u5 aL page 396, ”the word ’forthwith' dohs not rean within a“

»
reQr nlauiy 00»4~Dlu undor the CLILUYScQﬂC 5 of the cese
D‘l(.ln.}é;.\.\lthl V. 14‘31‘2L1b}1.\..’.r ..'..'KUS(.C CO., l/() lj.k). l‘ lal’

Thus the sheriii’s, or any p2ace officer for that matter,
duty with respect to such children nmust bHe to follow tho dictates
of the prol ation officer as is reasoudoly oexpeditiouvs wuder the
ClIC“LSLGdCuun It is o9 be woted that e jurisdiction of tha
juvenlle conrt norwally would not be veshed as of the tine such
probation officer is notified and thus such gonitrol and dis-
position is purely a creature or statute,

In reiteration and swamary, it is the conclu31on of the
Dgpartnewt of Law that the orelininary acms oy the sheriff in
the aporsheasion of criuninals wuen noL acting in respvonse to &
court order are goveraed only by suc w tradit 10ﬂa1 and statutory
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safeguards as are impoged by law. He acts as an officer of the
court only when exeouting the lawful orders therecf end vhile so
acting is subject to the digeipline and control of the court, ;

In ensuer to your remalning sweeific ¢uestions az to finger=

printing, handeuffing end destruetion of records, the foregoing

digcussgon of the baslc jurisdiction of the court and the basic
authority of the sheriff must be continvally Feot in minde -
Fingerprinting is required by our stotvie under Section 45-2063

"5 -206, Identification data of arresiod persons -
ro be forusrded to bureol,-Uitniin Foriy-cignd
- (%8 Tours efcer thoix arrast, the sheriffs and
- constables of the various countics of the state
cand the chiefs of poliez and city rarsidls of all
incorporated elties ond towas within the state,
shall foruard to the bureau tuo (2) sets of finger
and thunb prints, photographs, and. other identi-
fication cdata, ofs | R , -

- (a) A1l persous arrested for crinme amountin
a felony or arrested becauvsa suspeoted of hav!
comnitted & ¢rine avounting to o felony;

. - (b) Persons arrested as fuyitives fron justice
or arrested because believaed to be such;

©  (c) Persons arrested in possession of fircarns
or. other concealed weapons, burglar tools, high
explosives wlthout proper aunthority, or other
“appliances bslieved to be usad solely for
oriminal purposes; o

(d) All persons arrested who are knoum vagrants
ox narcotic users of lnowa eriminal tendencies;

(e) All pexsons arrested vho are known to be
- or guspected of being habitual ecrininals,”

The nature of Ffingerprinting and purposes is discussed by
the annotator in §3 A.L.R. page 127:

- mEx¥ The Bertillion systen of identi-
fication, which includes photographs, finger-
prints, and measurements of the body, is of
a still more recvent date, This system in
crininal law has two nain purposes, The first
ig the identification of an accused as the
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pergon who committed the crime with which he

is charged, and the second is the identification

of an accused ag the surne person who has been
~charged with, or convicted of, other crines,

For this second purpose the police of most of

the cilties of this eountry and Europe attenpt to
- keep the descriplion of every person arrested by

thew, in permanent records,#%* '

A2 e . .
HHRNR : —

. Of course, having photoyraphs end fincers
prints taken cannot be regarded as a renaliye
If it were, such records could never be nade,
An eccused cannot he punished before trial,
nor, in the absence of special statutes, could
such & "penaliy’ be included in the sentenca -
after conviction, In this regard, taking phote-
graphs and fingerprints nust be considered +he
same as any other adainistrative procedure of
the police to which an individval nust, ot
tives, be subjected for the common good,*Hir

Although there is no specific statutory autherity for the
local retention of records the practice has been recogniged by
our court in the case of CARCIA v, STATE, 26 Arin. 590, and nore
recently in the case of-STATE v, BERG, 76 Ariw. 05 (Jouly 1953),
A reading of Section 45200 dizscloses no distincrion drawm -
betucen those crimes committed by juveniles and those eomnitied
by adults, The natuvre of the cavacity to conmit by a juvenile
was discussed in the case of BURROWS v. STATE,; 8% Aris, 99 at
page 1ll: : : S

: Fa¥ille hold, therefore, that the purpose

of the Arizona Juvenile law is not tou atteant

to establish an arbitrary aze below which the -
child is presuned to be ignorant of the congom
quences of his acts, but rather to provide a
special nethod of treatwont for minors under the
age of eighteen who have vieolated the criminal
law, and, even wlih such c¢hildren, leaving the
application of the juvenile or criminal code

to the discretion of the trial court,”

A criwe, therefore, is none the lesg a crine be it cormittied
by & juvenile or adult. Since tho purpose of fingerprinting is

not for the proscceution of a crine but the identification of those

juveniles and persons suspected of crines, such fingerprints

~
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and photograophs would be a necessary part of a sheriff’s office

to completely and adequately carry out his constituvtional duties,
Thercefore, when a crime is committed within the purview of

45--206, supra, it is inocunbeni upon the sheriff to take fingerprints

~and photographs. There appsars o be no conflict with the above

quoted sectlon of 46-124 as such rocords are necessary not only
to proporly enforce the criminal laws but to give effect to the

~Juvenile code. These records are of a confidential nature and

thus not subject to public inspection by virtue of Section 12-~412,
A.C,A, 1939, In the roecent case of MATIIEVS v, PYLE, 75 Ariz, 76,
at page 80, the court limited the-general applicability of our
public recoxd statute, Section 12-412, A,C.A, 1939, by allowing
the agency head to withdraw certain confidential records from
public inspection, subject always of course to review of such .
action by the court, T T '

. "It is our view that we may reasonably
-conclude that the docunents received by the
 Governor in his official capacity were not

o intended to be classified by the legislature .
as public records, but they may fall within the
classification of ’other matters’, in section

12-412, supra, and therfore subject to in-

spection by an interested citizen unless they
are confidential or of such & nature that it

vould be against the hest initercsts oi the

stote to perail a disclosvrce ot Lheir contonts,”

oAy

(Enphasis supplicd)

The confidential nature of these recoxrds would take then
out of the general right of inspection of public records under
Section 12-412, A,C.A, 1939, and hence the spirit and intent of -
the juvenile code would not be abrogated by the necessary finger-
printing and photographing required under Section 45-2006,

, With respect to your question 8 above, whether a juvenile
may be handeuffed, there is presont statutory law governing this
procedure, . Segtipn 44»122 provides as follows; :

- %44.122, Arrecst-llow nade.-(1) An arrest is
made by an actual restraint of tlhie person to be
-arrested, or by his submission to the custody
of the person making the arrest, ~
(2) No unnecessary or unreasonable forca
shall be used in making an arrest, and the person
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arrested shall not be subjected to any greater
restraint thaa is necessary for his detentlon.”

: 'Thé general rule with regérd to ghackling and handcﬁffing
is well stated in 6 C,J,S., Secs 17, page 619, Portion quoted:

"As & geaeral rule an officer is not justified
in handewffing a prisoner whom he has in charge
unless it is necessary to do so to prevent an
egecape; but so long as the officer does not abuse
his avithority and discretion ho may, when in his
judgment necessity demands, handeuff accused for
the purpose of preventing an escepe or rendering

.. more safe the keeping of accused in custody, al-
- though il may subseguently develop that the prisoner
was inoffensive and reputable, ®¥%*”

Thus, in ansver to your question, it is discretionaxy with the
arrosting officer whether the circumstances warrant the shackling
and handeuffing of a juvenile at the time of the arrest, however,
such discretion must be guided always by the rule announced
above and in our statute.

In ansver to your last question pertalning to the records of
the sherifi’s oiffice, it is clear that both 45«119 and 46-130
pertain to those recoxrds to which the clerk of the superior court
has ocustody. DBy way of clarification the partinent portion of
both seciions are sot out: IR -

#46-~119, Records.~ The records of the proceedings
of the juvonile court shall bo kept in a docket
separate from other proceedings, and shall not
be opened for inspection or copy by anyone other
than the parties in intorest, the revrescentatives
of the court, and prohation officors having an
interest therein, excopt woon order of the court
expressly permitting inspectlon or copya. No part
- of the record shall be published by any newspaper
or other agency disseminating nows or information,
nor shall any newspaper or ageacy publish the name
- of any child charged in the juvenile court with
‘being delinguent, neglected, or dependent.”

"46-130., Destruction of record.-~Upon the expiration
of the perlod of probation or followinyg the expir-
ation of two (2) years after the discharge of a
child from the institntion to vhich he may have
been comuitted, the judge of the juvenile court
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shall order the clerk to destroy the: rccords of
the proceeding, utless it eppears that prlor to
the expiration of ihe pres c*Jbed period the child
- has been convicted of an offense under the laws
5109 this oxr awother stote., The superintendent
. of the institution shall notify the clerb of
the court which comnitted the child when two (2)
‘years have etnirod arter hig d;scharge.' (Enphasis
'ﬂ-suoplicd) ol -

Th@ *record of proceedinﬂs rererreJ to in uectiOﬁ 46-130A
are the sane records of proceedings roferred to in 46-119 and

‘under the terms of Section 45-119, are confined to "the recorxds

of the procnedinjs of the juvenile couxts.” Thus, such in~
formgtion as the sherifi’s office has in its position, would not
nornallj fall under the terms of 46n130, sUpTa.

Ve truac the above answers to your inguiries are to your
sat*siaclﬂo”. . _

ROSS F, JONES
The Attoracy Ceneral

TGBsjlb . ... . - . . THIDDEUS G, BAKER
L L o Special Assistant to
The Attorney Ceneral
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