wry 25, 1954
\ Mo. 54%-3h

TO: - The Honorvable Robert Breugy
i House of nepressatatives
Copliol Building
Phoenixz, Avizona

REs Pae constitutlonality of the
R withiolding provision coatained
in House Bill Ko, 1.
QUESTION: 1Is the withholding provision, '
... . &8 pet forth In House Biil Ho. 1,
' constitutional?

This will acknowledge vecelipt of your r
105%, for an opinion as to the constitutiona
proviglon contained in House B1ll No., 1, dasi
thereof, . .

guzst of Januayry 23,
ity of the uwithholding
gnated ag Section 88

e
1
j

This guestion presents a phase of the payment and collection
of income taxes which has not been sguarvely met by the couris of
those Jurlsdiletions whose taxz laws relatinz to a tax on income
‘embrace collection by the withholding oz pay-as-you-zo mathod,

The Federal Government incorporated a withholding provision
into the Interial Revenue Code in 1643, eaid provision coastitubing
every employer a collectlon agent for the Unitzd States by reguiring
erployers to withhold an amount equal to the approximate tax ouing
from the wages and salarles paid their euployszes, See 26 U,S.C.A.
£1621, et seq. Passed as an emergency mcasure to ald and implenent
the conduct of World Var II, the pay-as-you-go ncethod of income tax
collectlon proved expedient in producing revenue and burdensons to
enyployeryg who were forced to collect the tax at the source,

Since the time of the adoption of tha withholding provision of
the Interral Revenue Code several stotes of the Unitad States and
territories theoreof have adopted withholding statutes to ald in the
colleciion of income taxes. The states and texritories now employ-
ing the pay-as~you-go method of tax payment and collection on
resldent and non-reaident income alile, are Oregon, Vermont, Hawaili
and Alacka,

The constltutlionality of the federal witﬁholding provigion was
first challenged by the cage of KELIEN3, ET AL., v. THE UNITED STATES,
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ET AL, (1951) 97 Fed. Supp. 681, whereln a manufacturer who had
‘previously withheld and pald over o the Collector of Internal
Revenve that avount of income tax assessed agalnst her enployess
subzequently refused to so withhold and pay ovew, claining that
the amounts collected involuntarily could be recoveved, The
declolon of the Federal Distrilet Cousrt was that the evidence
presented by the plaintlif was inpufflclent to show thait she
had acted as a reagonably prudent buzlnessman in ascertainling
that reasonable cause exlsted to contest the vallidigy of the
wilthholding provision theveby actlns withoud reasonable cause
and, thervciore, wllfully in vefuging to comply. By basing the
determination of the iscues raised on the polnt of sufficlency
or ingufficlency of the evidence requlred %o sunport reasonable
grounds ror a challenge of the conastitublonality, the court
avoided a divect detormination of the validity of the withholding
statute, ' :

Subsenuently, the case of ABNEY v, CAMPEELL (1953) 205 F.2d
836, was deeided in the United States Cowrt of Lvpeals, Fifth
Circult. There the action wag brouszht agalnst the Collector of
Internal Revenue to recover the amount soized by the defendant
from the plainilff¥s boank account for failure of the plaintilf
to withhold from the salary pald her domesile hzle a cextaln
percentage of the salawry pald these employees and for failure to
renlt this amount, plus a like amount from the employer, to the
Collector of Internal Revenue pursuant to the Federal Insurance
Contrlibutlions Act, 26 U,8.C.A,, 81100, et seg, The contentions
raised by the plaintlfl weve that wilthholding imposed involuntary
servitude upon employers in violaticn of the Thivieenth Amendnont
and that 1% was a deprivation of propzyrty and liberty without due
process of law under the Fifth Amcundiont, The declslon of the
coury was that tho withholding vrovision did not impose the burden
» of dnvoluntary servituvde on employers, stating, in effect, that
the collectlon of thig tax, whleh was vallidly imposed, canno% be
& violation of the Thivteenth Amendment, The court went on to
8ay, in effect, that the taxing power of Congrens 18 augmented by

the widest powers of selection and claggification, allowlng all
but the moat avbitrary of classifications, For this reason, the
incluslon of domestilc employees wilthin the provisions of this
¢Xclse tax on business employmant does not contravene the prin-
clples expressed in the Fifth Amendment. This case represents
the first decioion by a fedeval cowrt that an gnployey could be
corpelled to act as an uncompensated collection agent for the
taxing suthority. ; o :

The state of Oregon adopted the collectlon-at-the-source
principle in Income tazation as applied to both resident and
non-resldent income in 1947, (1953) 0,R.S. BU316.575 and 316.585,
The congtitutionalifty of the provisions of tha Oregon withholding
statute has not been contestad to date. However, the efficacy
of the statule was challenged by questionineg the validity of the
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procedure by wihlch the act bzcame a state law with the result that
such procedure was vpheld, leaving the wlthholding statute intact.

Alagka hap enacted a withholding siatute which provides that
every ciployer wno makes a payment of wagen or salaries shall deduch
a tax from the wages and salarics paid in the amount of ten per cers
(107) of the Federal Income Tax deducted by the employer. The
Alaska statule hag been uphzld in the case of ALASKA STRAMSHIP
LINE v, WULLANZY (1949) 8% Ped., Supp. 561, AfLYa, 180 F, 24 805.
There, tiaec enblre Income tox statube, including the wilthholding
provision, vas attacked by &n cmployer of scawen in interstate
comerce on the following groundss :

(1) 7That the provision for the adopilon of future
. amendaents of the Pederal Incone Tax Lew and

the vegulatlons thercunder constifuited an
unlauful delegation of lezizlative aubbority
{0 Congress and Commissionsy of Internal Revenue;

(2) Tnat the act a5 @ property tax is lacking in

.. unifornlty, theveby violating the due process
and the equal protectlion claupzs of the Four-
tecnth Anendment to the United States Consti-
tution; anad -

(3) Thet the act burdened interstate commerce in
. the constitutlon2l sense,

The court sustained the Act in 1ts entirvety, holding that even if
the Leglslature of Alaska adopied the foderal tax laus by refercnce,
no unzonstltutisnal delesation of leglslative pouer coceurrvad, Thig
cpinlon makes no distinetion betwzen a tereltory and a state as to-
the power to levy and collect such a tax, treating the Alaska
Organle Act as ezulvalent to a gtate constitution, .

In the absence of a provision in the New York state constitu-
tion authorizing the levy of an incona tax, the state of New York
imposed a net lncome tax on non-venldents, the source of whose
incone avose in New York., Ceollection of thls tax at the source
wag provided by a wlthholding proviclon constituting all exployers
of non-residents "wilthholding agents" for the amount of the tax,
In the case of TRAVIS V. YALE & TOWNE MANUFACTURING CO., (1920)
k0 8. Ct. 228, it wag contended that non-residents of New York
recelving income from a source withln New York, were the vietims
of unconstiiutlonal diserimination by beling denled equal projec-
tion of the law, that the dus process clause of the Fourteenth
Anendment waad violated and that the freedom of contract between
enploycr and employee was lmpalred., The averment as %o the im-
palrment of the obligatlon of contract was dlsmissed where therve
¥a3 no evidence showlng a contract in effect at the timz of the
paspage of the Act which conflicted with the withholding provision.
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The contention that the withholding meons of collecting the tax
wag deprivation of property without due procegs of law was also
refuted by the court which held that the exclse tox itself was

valld and that by virtue of the enforcement of the tax throuzh

withholding belng the practieal equivalent of a garnishuent of

eredits, tiis means of collection was also valid.

A further constitutional objection %o withholding was voiced
in WISCOMSIN v, MINNESOTA MINING & MANUFACTURING CO,, (1940) 61
S. Ct. 253. fThere, withholding was applied to payments made
through dividends to residents and non-vesidents alile by domes-
tlc corporatlons whervever businegs wags transacted and non-
resident corporations doing business in Wigconsin, The Suprenme
Court of the United States held that the collcection of this tax
by means of withholding was not an undue burden upon interstate
commerce, but rather that it was within the pouer of the state to
levy and collect the tax in this manner,

Municipalities have entered the field of taxatlon of income
vhere permitted to do so by thelr resvective state constitutions,
and where state legislatures have not proempted the field., With-
holding, as a means of collectlon, has been employed by munici-

, palities and has been upheld where contested. In the case of

- ANGELL v, POLEDO, (1950) 153 Ohlo State 179, it was held that

where a state had not preempted the field, a munlelpality could

levy and collect tax on income. A muanicipal ordinance providing
for collection of the tax at the soucce by withholding nmeacures
wag held a valid enactment. A simllar holding was reoch:d  in
HUINPHREY v, HENDERSON (1950) Ohio 58 Abs. 140, There, the Ohlo
court said that the povier of the nuncipality of Youagstoun to
“levy an incone tax (including a withholding provision) exists
80 lonz as the state has not invaded or preemnted this pariicular
field by passing a lauy providing for this type of tax. The
withholding provision was upheld ag being non~dlscriminatory to
taxpayers of the same class wherever sitnated within the state
with reliance placed upon the valldlty of the federal withholding
statute,

The clty of Philadelphia has enacted a local income tax
vwhich incorporates a collectlon-at-the-source provision. The ease
of CITY OF PHILADELPHIA v. VESTINGHOUSE ELECTRIC & MANUFACTURING CO. ,
(Pa. 1946) 55D & ¢ 343, upheld. the withholding provisions imposed
+ by the eity of Phlladelphia in labeling this method of collection
& valid power incidental to the pouwer of the municipality to levy
an lncome tax, _

A Kentuclky case, COOK v, COIRITSSIONERS OF SINKING I'UND, (1950)
226 s, W, 24 328, also upheld withholding provisions of an incone ‘
. tax imposed by a munlcipallty deciding that the levy and collection
of the tax upon employees of the Federal Government was valid,

From the foregoing authority 1t appears that the imposition of
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2 tax on Incowme, if valid and constitutlional in the first instance,

‘may be attended by a collectlive adjunct such as proviasions for

withholdling the tax at the source, Thus far, in the history of

- the pay-as-you-go method of collection, the placing of the employer

in the position of withholding agent has withstood all controversy
relating to constitutionality. The exact question of the constil-
tutlionality of ascribing to an employer the dutles of acting as
the collection agent for the Federal Govermmant with no compensa-
tion has not as yet come before the United States Supreme Court,
although the appeal in the case of ARVEY v, CAMPRELL, supra, is
pending. The state court decisions in sustaining withholding
provisiong of state and munlcipal tax statubtes appesar to rely
upon the soundness and validity of the principle of withholding
ag empioyed by the Unitad States Government. :

-Notwithstanding the fact that nsither the United States
Suprene Court nor the remainder of the Federal couris, save the
Federal courts in {the KELLEKS and ARNEY cases, supra, have been
confronted wivh this problem, it is the conclusion of the
Department of Law that withholding provisions, in general, are
valid and constitutlonal as a power of collection incidental to
the power to levy a tax on income, This viaw is not dictated
entirely by the existing decisions and opinions relating both
directly and indirectly to thils issue, but is substantlated in
part by the absence of competent authority to the contrary. Our
regearch has falled to disclose a case holding the subject method
of collecting incoms taxes to be unconstitutional.

- The Constitution of Arizona confefs broad powers with regard
to taxation upon the Legislature., Article 9, Section 12, provides
as follous: T

"812, (Types of taxes.)--The law-making

power shall have authority to provide for .
the levy and collection of license, franchise,

ErosSs revenus, excigs, Income, collatsral and

direct inheritance, legacy, and succession

taxes, also graduated incoms’ taxes, graduated
collateral and direct inheritance taxes,

graduated legzacy and succession taxes, stamp,
reglsiration, production, or other speciric

taxes," a

Our law-making body is granted wide latitude in passing legis-
lation for the purpose of levying and collecting taxes., This
delegatlon of power to the legislature contalns no restriction
relating to the collectlon of taxes at-the-source through withholding.

Turning to thosc particular provisions of House Bill No. 1
relating to withholding, it 1s noteworthy that the employer, ag
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wlthholding agen%, 1g afforded an op%tion as to the amount %o be
withheld from the wages or salaries pald, see B88 (f£) (1) and (6).
A flat rate of one-half of one per cent 11%) nay be deducted by
the employer or he may withhold certain amounts to be determined
by the withholding tables attached to and made a part of the Bill.

- While thls option is unlque with respect to the proposed Arizona

legislation with no counterpart in exlsting legislatlon, either
on the federal or state level, such option would not appear to
affect the constitutlonality of the subject provision. The {enor
of the pay-ag-you-go theory remains undistrubed by the ezercise

‘of this option, inasmuch az the ultiwate tax liability of the

indivldual tazpayer is determined by the use of the aforcmentioned
wlthholding tables, irrespective of the optlon elected by the
employer. Provision 1s made for %the refund to the taxpayer of
all moneys collected in excess of the actual tax liability.

Section 88 (h) of the proposed bill specifies that the with-
holding agent must withhold and transmit the amount of tax pursuant
to the provisions of the withholding secction without recourse to
legal or equitable 2¢tione in any court of law or equity. The
inbent of the Legislature 1n including this particular provision
would appear to be for the purpose of limlting the parties, vho
can questlon the amount of ftax wlthheld, to the State of Arlzona
(as the taxing authority) and the individual taxopayer. It pre-
vents the injection of a third party (the employer) into any
such controversy by denyinz him access to. the courts to protest
the collection and transmittal of the tax, _

The position of the withholding acent offers no grounds for
an objectlon as to the amounts withhald and fransmitted, inasmuch
as the burden of meeting the obligation of the tax- imposed rests
upont the employee. In this respect, the proposed provision does

- not deprive the withholding agsnt of the rilghts afforded hin

under the United States Coustitution and the Consiituilon of Arlzom,
However, the denlal of access to the courts would not extend to the
withholding agent in his obJection to his bscoming an unecoipen-
sated agent ol collection. That access to the couris would be
avallable to an employer to contest the constitutionality of the
withholding principle on this ground, aprears indigputable in view
of the KELLENS and APNEY cases, supra, wherein the duties of
collection accorded the employer, as wlthholding agent, were in
issue.

In the oplnlon of the Department of Law, the wlthholding

provisions of House Blll No. 1 are valld and constitutional. This

concluslon 1s necessarily based unon the same sources whlch uphold
wlithholdling generally, as well as from the lack of authority dis-
puting the valldity of withholding,

ROSS F, JONES
The Attorney General

WILLIAM PENN
Assistant to the
Attorney General 54. 34



