Mareh 27; 1954

TO: The Honorable Norman Whiting
S : County Attorney
- Apacshe County
- - Court House
- §t, Johns, Arizeona

o "Salafy inereases of Justices of th
Peace,

e-

/

Opinlon No, 54+52 /

: QUESTIQN: Xs a Juatlce of the peace who was elected
. o ... in 1950 in a precinct of lesg than 1,000

registered voters now entltled to
salary increase In accordance with

a

the

gtatutory salarles provided for in
Sectlon 12~711, A.C.A. 1539, ag amended,

when at the time of the 1952 gener

al

- election there were nore than 1,000

“reglstered voters wilthin his preci

nct?

At its Tirst Regular Seselon, the Twenby-first leglslature, '
by concurrent resolution, proncsed an amendment to Article &4, Part 2,
Section 17, Arizona Constiltution, to be subnmiticd to the qualifiead
electora of the State of Arizona for thelr approval at the Special
Election held on September 20, 1953, A% that election the voters
approved the proposed amendment, which became effective upon pro-

W e

clavation by the Governor. That amendment provides:

"Sectlon 17. The Legislature shall never
grant any extra compensation to any publie
officer, apgent, servant or coanbractor, after
the services shall have been rendered or the
contract entered into,|nor shall the com=-
pensation of any public offlcer, other than
a justice of the peace, be increased 07
diminished durlng his tern of office; provide
houever, thal when any legislative increase
or dacrease in compensation of the nembers

of any court or the clerk thercof, or of any
board or commission composaed of two or more
officers or persons whose raspecblve terms
of office are not coterminous, has heretofore
or shall herecafter become effectlve as to any
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member or clerk of such court or any member
of such board or commission, 1% shall be
effective from such date as to each thercof,"

The term of office for Justices of the peace wés?fixed by
gection 20-101 A.C,A. 1939, ‘as emended. It provides:

120-101, Election and term of office,=--
In each Jusclce precinct there shall be
elected by the qualified electors of such
precinet, at the general election one (1)
Justice of the pesce, who shall hold his
office for the term of four (4) ycars from
the first day of Janvary following his -
election.®

This gectlon amended the exlsting law and increased the ternm
of office of justices of the peace Crom twyo to four years. It flrst
afifected those justlces elected In the general electlon in 1950 and
thus the teym of offlice for those Justlices now serving began Januvary

-1, 1951 and will end December 31, 1954.

In 1952 section 12-711 A.C.A. 1939 wos amended to read, in
pertinent port, as followus: 7 ' . B

"12-711. Salaries of precinet officerg.=w
(2) At the ropular Juné mecting ov the
-various boards of supervisors preceding a
- general electian, sald boards shall f£ix the
salaries of all precinet officers, excepting
Justicen of the peace and constables whoge
salarlies are herelnafter specifically {fixed,
for the ¢wo-yoar perilod commencing on the
first day of the following Januvary.
(b)  The monthly salaries of justices of
the peace and constables in pracincts having
more than one thousand (1,000) registered
voters shall bes _

1. In preecincts having more than one
thousand 51,000; and not to exceed threa _
thousand (3,000) regictered voters: Justices
?§ $h§ peace, two hundred seventy-five dollars

: * X X % %t

The last-cited.sectlon above provided for definlte mandatory
salavrica for constableﬁ?and Juaticaes of the nease in precincts
having moi@zﬁﬁﬁnﬁone“ﬁhousand (1,000) registersd voters, It removed
from the varloug boards of supervisora the power to exercise their.
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dlscretion as to the amount of compensation for the officers
specifically menbloned, Thlg atatute, althouph effective in 1952,
wag Inoperative by vi-tue of Avticle A, Part 2, Sectlon 17, above
clted, which prohibited an increase or decrease in the cormpensation
of Justlces of the reace during their term, The varlous boards of
supervisors, thereforve, In fixing the sslaries of the Justices of

“the peace for the remaining two years of the term ending Decerbedn 31,

1954, could not constitutionally comply with the provisions of
secblon 12«711, suovo, but could enly provide those salaries fixed
in June 1950, effecctive Januvary 1, 1951,

A chronological statement of the facts that have transpired con-
nected wlth the constitutional and statutory anendments quoted above,

_,would be helpful in clarifying the problem at hand.

~ ““The Justice of the veace was- elected at the gemeral election in
1950, Pursuant to section 20~101, suvra, his term of of'fice was to
be for a period.of four yearz. The board of suservisors, prior to
his election was bound to fix his salary for a period of two years
although hls term of office was for the four year veriod. In 1952,
there was a general electlon at which time there were rore than 1,000
registvered voters in his preeinet, Tilkewlse, In 1952 the ILegislature

G153

amended section 12«711, supra, waich in substance node 1% mandatory
thot the board of supervigors fix: justices of the reace galaries in
accordance with the terms of seetin 12-711 if thera were more than
1,000 registered voters in the precinct. However, as previously
stated, the statute was inonerabive until OCctober, 1053, at which
time the constitutional amendment became effective and enabled the
board of supervisors to increase the salary of a justlce of the peace
during his term of of'fTice, but the constitutional arendrent would nok
have a retroactive effect on the provisionz of 12-711, as it has
been well-gsettled that a constitubional provizion does not have re-
troactive effect unless the provision with particularity so provides,
This rule was laid down by the Arlzona Supreme Court in the cases of
CITY OF PRESCOTT v, O'SULLIVAN, (1935) 46 Aviz, 551, 53 P, 23 69, znd
AVMERICAN FEDERATION OF LABOR v, AMZRICAN SASH AMND DOOR CO., (1943)

Under these facts, then, l1s the Justice of the peace entitled
to a roise in accordance with sectlon 12-7112 The answer to this
problem 1s wholly dependent upon the guestion "What 31§ the proper
&bplication.in point of time of the statutory requlrement that - -
there be 1,000 regisvered voters within the precinet?! e

s e et B e e S PR .

. Section 12-711, supra, states that the board of supervisors
shall fix the salary of the Justice of the peace for a two year
period, Ve presume that the hoard of supervisors fixed the sala
of the Justice of the peace in the regular June meeting of 1950,

/
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the salary to be effectlve January 1, 1051, Ve also presume that

the geolary vas agaln fixed by the board at the regular June meetlng

of June, 1952, the salary to be elffcective as of Januvary 1, 1953,

Iz the board of supervisors required to fix the salary agaln before

the next regular June meeting of 19542 Ve believe théy are not, -

although there may be 1,000 registercd voters within the precinct.

Stated differently, the board of supervisors would be bound to deter-

mine only that there arve or are not 1,000 registered vobters within

a precinet at the time of the regular June meeting held every two

years prior fo the next electlon and at no other time, ‘ |
- This conelusion is borne out by the rules stated in 46 Corpus

Juris "Officers"”, Section 95, § b, 1019, whercin 1t is stoted:

"Compensation bagsed on ponulation. An 'annual
galary, ! based on population as shown by eclection,
must be calculated Tor the year as a whole.
Under a statute basing the amount of comnensation
on the populatlion of the county and providing for

© o an addlitional sum for ench thoussnd inhabitants
in excesg of a certaln number, there must bhe a
cemplete additional thouvsand inhabitanis to
entltle the officer to such additional amount.* ¥ %V

Of course, the "annual galary" mentioned in Corpus Juris is In
our case a 'blennlal salary” but the same rule is applicable,

In the case of STATE v, LINVILLE. (1927) 318 lio. 698, 300 S.Y:
1056, the question wes decided in accordance with the above rule.
The court stated an annual sslary “cannot be split up into periods
by electlons (revealing fluctustions in population) which ocecur
during the year, and (the compenssation) must be caleulsted on a year
as a whole." Thlas case wags quoted with approval in OVERSTRERT v. BOYLE
COUNTY FISCAL COURT, (1935) 95 8.9, 24 535. (Parenthetical matter supplied)

We conclude, therefore, that sinee the constitutional prohibition
agailnst the increase of salaries of Justices of the peace was not
removed untll October, 1953, and since such removal was without
retroactive effect and the salery of the Justice of the peace was
fixed for a two year peviod from January 1, 1952 to Decenber 31, 1953,
the Justice of the peace in question is not now entitled to a ralse,
as a 'biennial salary”once fixed, must be ealeulated on the two year
period as a whole and fluctuations in the number of registered
voterg, within a precinct during this perlod, do not affect the

salary once 1t has been fixed for such perloed by the board of
supervisors,
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"t f;Very truly yours,

fﬁiifROSS r, JOW i
;ﬂ.The Attorney Genhcal

" _RODERIC M. JENNTNGS

Assistant to the

: f,':Attorney Ceneral -

54452



