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-8t, Johng, Arlzona
RE: . Justice Precinets

QUESTION:  "Can the Boord of Supervisors
L ‘establish a new preclnet out of
part of the terrltory of an old
preeinet durdng the tevn of '
F ~office of the Justice of the old
o precluct, and cen the Board of
» Supervisors appolnt o nou Justlce
\ of the Peoce for the new precilnet
untll the noxt time precilnet offlcers
are clecved?” SRR

‘The ansuer to the foregolng question lies in an analysis
and eppllcatlon of severel Avizona statutes. Secblon 17=504,
A.C.A, 1939, a3 amended, deeoling with precinet offlcers reads as
follous:

"17=504, Procinet officors.--The officers of
Justice precinets shall be o Juctlece of the
peace and a consteble, who shall be elected by
the qualified clectors of the precinet at the
general electlon for state and county officers
for terms of four (4) yecars each. The board of
suporvisors shall divide the comwby into Justice
precinets and nome or number the same, and may
chonge or abolish any such preclnet, or re-=
district the counbty, but no ebolishment of a
precincet shall toko effeet untll the explratlion
of the term of office of the then Justice ana
constable of the obolished precinet,"

Tho foregolng statute, before its amendnent in 1945, read o
‘ follows: '

54-87



The Honorable Nowmen H, Whiting Junc 18, 1954

' Apoche County AbLorne ' Page Tuo
®

"17-500, - Precinet offilcorge-Chanalng
procinet ,~=The 6iTTeerd of Jistics procinets
are ouc (1) justlee of the peace and one (1)
constable, The board of suncrvisors shall
divide the county into Justice procincts ond
nane or number the sanme, ond moy change or
ebolish any such precinet, or redistvlet the
county, vhen a precelvet is aboliched or changed
the justlee whose preecinet includes the
territory of the precinet aboliched or
changed, or some portlon thereol, sholl be
deemed the succegsor of the justlce uhose
precinet hos been abolished, or changed,
provided, thaot no precinet chall be aholished
durlng the term of office of a Justles cleched
or appointed thoreln, ond the order of the
board abolishins such preeinet, or including
the terrltory therein conjalned in onother
precinet shall not Halic effces until the
explraglon of the teorm of offilce of the then

~Justilce of such abolished precinct,.”

! ’ ' A comparison of this sbtobube before and afber omendiment roveals
-t

hat the ILeglslature, by the 1945 amendument, took avay most of the
restrictions against changing op abolighing Justlee Praclinets and

roguilres only that "no abolishment of the precinet shall take effect

untll the explrotlon of the tern of office of the then Justice ond
Constable of the abolished precinct," | .

It will also be noted that in the anended version of Sectlon
17-504, supra, the leglslature gives the Board of Supsrvisors pouer
to chonve or gbolish a Justlce Preelnct or to redlsbrict the County
but resvrlcts the poard of Supervisora only in so far as abolishrent
of a precinet 1s concerned,

It 1s thg oplnloy of this office, therefore, that %he Board of
Supervisors moy change a Justice Precinet when eonvenlence requires
even though such chanpe willl affect an exlovling precinet. It is-
patently clear that the Board of Supervisors may not, houcver,
ebolish a Justlce Precinct durlng the tern of office of the Justlce
or Constoble of the abolished precinet, This opinlon £finds furthey
Buppory in Sectlon 17-309 (2) 2. A.C.A, 1939, as amended, whlch
provides: ' . - ; .

"17-309. Powers of hosrd,~~(a) The boord of
supervigors, wxicr such limltations ond ro-
strictlons as are prescribed by law, mays

L2 K - .

- - - ~
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2, Dlvide the countles into such districts
oy proclnets as regulrved by law, change the
sone and create others os convenlence requlres,”

£ YW %R .

The noxt question which avises 13, prosuning a Justlce
Preeinct is chansed ond a nou procines created, who shall be tho
precinet officera in the newly created precinct and how chall such
officers be selected,

Sectlon 17-309 (a) 16, A.C.A. 1939, as amended, deals with
the pouer of the Board of Supcrvisors o £1ll vacancies and reads
as follouwss

- "17-309. Pouers of bosrd.e={n) Thz board of
supervisors, tadey duch L1inltatlions ond re=
strictions as are proscribed by Jau, moy:

16, 1411 by oppolntient all vecancles ocoure
ring in county or precinet offices,”

> e

(a3

The foregolng Sectlon can be of no effect unless there 1s a
vocancy, 8o it will be necessary to debermlne whebher there iz,
in fact, a vaconcy iu the offices of the newly estohlished 1

Section 12-h04, A.C.A, 1939, defines vacancles by law, bub vas
construed by the Arlzonae Supreome Cowrt in ROGERS Ve FROIBIILIEGR, 59
&rize 513, 130 P,2d 271 to have apglication only vhere there i1s
Tlest on Incubent of an offlee and the vacancy occurs durlng the
tern for whileh he hag assuned the offlce. Thore has never boen an
Incubent in the Justice Precinct in oue hypothatleal case so 1t Ao
apparent that Section 12-404, A.C,A, 1939, has no applicatlon,

The precise questlon now undey conslderatlon is dilscussced in
67 €.J3.3., Officems, Secblon 50 (b}, page 210; the rule thereln
set forth 1o

'850, =~ Ocenerence ond Dxistonce of Vocane;

b, Newly Césnbed Oivice -

A nowly cicated oivlee is vacant on iig
creation vhere the act creatlng it dosas not
otherwlsce provide,

A neuly created office which i1s nob £illed
by the legislative act creating 1%, and for
which 1o provision is mode by the act fow £illing
it, beconmes vacant on the instant of its craatclon,

end remains so watll 1¢ 4s £1lled by an Incumbent;
# 2w :
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. his proposition £inds strons support in the cases gathored
in 43 Wordn & Paroses Perm,, Vacuncyw~Vocanbe~Vacole--of«001lce
under the subdivislon, "Creation of Office”, page 611 eb.seq.

It 48 our opluion, based on the Torvegolng authorities, that

[~

are vacant on the instant of thelr creatlon.

- Sectlon 17-309,. supra, having glven the Board of Supervisors
pover to £1l1 all vacancles in comby or preciunet offices, it 1s
the opinlon of this offlce that the Doard of Supervisors Loy 3

1. Croate a new precinet when convenicnce go reguires even
though such crcotlon may change an exlsting preclnet, and

2, PF111l by eppointment 21l vacancies in the offices of the
newly created precinet whleh officers shall hold uanbll the next
general electlon, ' SR R .

 ROSS F, JOMES . . - T
" The &ttorney General

R. DEAN BURCH .
Speclial Asglstant to
‘The &ttorney - CGeneral
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