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Bewvenbsy 15%h, 1917,
Hir Txoellsnoy,
Boseorahle George T, . Hont,
Coverncr of % e Btnte of Aricomm,
Phomatl =, Ariconoe
Dany wirg=

I herevith return to you the newly ntopted Chorter of
She Ci%y of Phoenix, subwitSed by yom 26 me for the yuryoss of Ghe
tadndng on opini'n we to vhether or not the rrovis ons of anid Charter
oenlliet =ith tie Conatitution of the Btats of Arivona or svissing s
not Palnking %o incorrersted citias,

I denirs o yrafsees thie orinion 24tk an exyrencion of
regret thnt the frestinlders who formlnted thie Cherter 444 mnt con-
for with me relsative o the provisicons of the same ;rior to msking o
return of thea same to the City. T do pnot eay ti'e in ony spirit of
eriticiom. os thele was nc legnl resron why thay sbo 14 heve conwulted
thia oifice, but I #onld hawe bocn only e gled ¢o have sanisted in
si busble way <ith the <nrnsset and Isborious work verforse i, '

I find that the Oharter, a4 subeitted to me, confifots
with the Conwtitution in st least Sen instonces, sa followag

Firnts On rege 24 of the Chorter, comssncing »t the
word ®Af%, the Clurter yaade ns followss

"I during the sald tan days & petition signed by suslified
elsotors of the City egual An purkez % ot lenst J{tecn ror cent of
tha satire vote frr all oandiddates For lager of Coovisslomera
at the last preceling gonerel sunieip8l electicn, ut which n Msyor
or Couminscirnar mus slsoted, rrotesting sgoiust Le pas age of auch
ordinenoe, be prosented to the Cormissi n, the same ahall tharsuron
Lo mmcnaw from godng inte orentlon »nAd 4% shall be the duty of
the Covmiscion to recomaider such oxdfnance, =ad 17 the eame be nog

entiraly repanled the Compinnionsrs ahoell submit $0a ardinuane, na in
rrovided fn Chnptexr 17 of this Charter, %o the wote of the electore
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of the Cisy, aither at the next goneral election or st a said
eleotion %0 be onlled for that purrose, snd suoh ordinsnoe ahall
et go inte effect Or bheoome operstive unlean n majority of the
qualified slsotores voting on the anme ahell vete in favor thereof, *

Thin rroviaion relates to the referondum and 46 in direot
sonfliot with Subdivinion & of Seotiom 1 of Artiele % of the Btate
Constitusicrn, whiod reads sa followag

*"The powers of tha Initintive and the Peflerendum re horaeby
furth:r reserved to the sunlified ~lsctora of syary inoorroratad aity,
tovn, and eounty am 1o adl looel, city, town, or county matters on
which muoh incorrorated oitien, toman, and countiea ure or shall be
ampeworsd b &amaul laws to leginlate, ***** Un'er the power of the
Initintive fif%con par oontum of the qualified eleotors may proyose
measures on suoh looal, oity, town or county matters and ten rey

centun of the olectors mny rroross the Nefereandum on leginlntion
enaoted within and by sueh oity, town or county., *

The result of the abeve quoted yrrovision of the Charter is
that the oiticenn of Thosudx are, Ly the Oharser, derrived of o right
guarsntesd them by the Cometitutiom, to-wif, to have any leginlrtive
mattor paased by the Cornmimaion referred by » petition saigned by ton
rer oent of the qualified electors of the City.

Secondt On page 26 of the Charter, in Section 2, the
Charter requires that any person obiaining » reosnll resition runt
roturn and file the same within thirty days “rom its fnmenoe, An
exsnination of Arsiele # of the Conetitution ar-;‘vlylna to the reesll
from offloe will fuil to Maclens any suoh reauirement, snd I conaider
the same aa mn unlawful reoatrietion of the rover of reonll an defined
in the Btate Conatitution,

™irds On page 26 of the Chorter, in Seoton 3, will
be found the fol owing rrovisicng
*A qualified sleotor of $he City ahall make
affidavit thereto thnt sach signature wriended %o the roper (referring

t0 the reoxll retition) s the signature of the persen »hose name it
purrorts to be ¥,
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Bection 2 of Artiele 7 of the Constitution provides that
said petition shall be verified by one of the signere of the shect or
bythe persen ediroulating the sheet, Thia wvarinnee between the Charter
and the Oonstitution, periars, is not vital but is apt to lead to much
eonfusion and misaprrehension of the law,
Fourthg On page 78 of the Charter, Becticn 7, will be found
a provieion relating to the reosll, which reads as followss
"AnS the Corminmion ahall, 4f the offiosr does
not reaign within five duys thersafter, forthwith, after said five
day period, order and fix a date for holdinﬁ the said eleotion, not
less than tventy days nor more than thirty days from the date of the
City Clerk's certifinrnte that a sufficient petition in filed, provided,
howaver, that if any other municirsal -leotion is to occur within ninety
days of the Clerk's cer‘ifioate the Cormiseion may, in ite diverotionm,
poeatpons the holﬁlng of the removal eslection to the date of smeh other
munioipal eleotion,
Thias provise is in ‘ireoct confliot with Beotion
of Artiols 8 of the State Conatitution, which reade as followel
L) ¢ ho(lotorrlaf to the offiosr sought tc be re=
oalled) shall not resign within five daye nfter a reoall petition ie
filed, a "pooial elaction shall be ordered to be held noet lese than
twanty nor more than thirty daye after asuch order, to determine vheth=
or suoh officer shnll be reonlled. ®
Fifths On page 29 of the Ohurter, Ssotion 11, will be foun
the following astounding provisiong
*The inoumbent ehal’® continue to perform the duties
of him office until the reonll election. If then elected, he shall
eontinue in of "ice for the Balenee of the term, unleon patitionera
oiguing such netition shall first pey inte the City Treasury whioh
is paid such eleotion expenses, all expensess of the preceding election.®
Juat whet the framers of the Charter weent by thie
remurkable decleration, I am unable to compreiend. I coan imagine no
provision which would be more sntagonintie $o the apirit of the law
of the recall, Ae fur am I ean oconstrue the provision, if the offieer
sought to be recnlled is vindioated and re-sleoted by the peorle he
oould not oontime to marve his term ocus if the petitioners who socught

to reonll him were wealthy snough %o pay into the Clity treasusy the



His Exoellency = 4

expannes 6f that Feonll alsoticon.
Bixshs  On page 79 of the Charter, Ssotion 11, wil) slse be
found the following rrovision relating to the reonlil of » City officer,

to=wisy

oIf not than »lsgted he ah«l1 he deswed removed uron
the qualifionticn of his sucacascx, who ehail held of lce during the
unexpired texms If his aunccensor $ailn to nunlify with TFR daym
after reosiving notifiontion of his slection, the inoumbent ahall
thereupron be dssmed reomoved and the of fios wacant, *

Thin 4n 4n Airset conflict with the following rrovisaicn
contained in Sesotion 4 of Artiole 7 of the Btate Conntituti n, v ioh
readn an followsy

*In the svent that hin sucossscr ahall not qualify
within FIVE daye after the remit of said slsotion ahall have bHasn
declared, the said offios shall be weonnt and mey be filled se
rrovided by law, *

Beventh: Oseticn 1 of Charter 19 of the Charter, on page Ti,
rendn ne followsg

*No franchise #hall bs granted by the City exespd upon
the ::iurlﬁy yots of the qualifisd tax paying electors voting in favor
ther and $he quastion of ita baing granted ahall be submitied to
such vote upon dercait with the City Clerk of the satimated expenne
of such submission by the aprlifosat for such franohine, *

Thia i# in direcs confliet with Seotion % of Article
13 of the Otate Conatitution, which resds an followng

o munfoiral earporation shall sver grant, sxtend,
oy renew & franchise withous the spprovel of & mejority of the
qualified sleotors residing within ite oorporate limite whe ahall

vote therson st a general or apscial slsotion and $he legislative
bol: of sny suoh corporstion shnll eubedt nny such metisr for sprroval
or diearrreval to suoh sleotors =t any gensral ~unioipal el-oticn, oF
tu%i n otaolul slsction for such purrone ot any time uron thirty days®
nosion.

I regard this aa s very grave and vital conflict, as
the Oonetisuticn gives avery qualified slactor the right to vote on o
auestion of runicipal franohise an'! the Oity, by Bes Cherter, has no
right to reotriod the suffrage on said questin to IAX Ioying *leotosn.
Eighths Seotion 51 of Chapter 11, rage 43 of the Clarter, rends
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en followns

"o £ix snd determine by erdinanee in the month of Woverdhar of
sa0h yoar, to take eoffwet on the firat day of January thereanfter, the
rotas or compenention %0 be ool soted hy sny persen, firs or oorpors
stion du the City far t)e wee of water, hent, light, power, or t-le-
rhone narvios supr iad to the City or to the inhabitenta thareof and
to yranoribe tha queality of the service,®

Thin 4n in Alrect conflios with certain rrovia! ne of B-otdcn
3 of Artiode 15 of the Btata Conntitution, » ieh readsa an fellowag

*The Coxroration Commission ahnll have rower to, nud ohn’’,
yresoribe Juet and reasonable olassifiosntions %o be uced, and juat
and reasonzble rates and ocharges to be mads and colli-oted, by pubiie
sarvies ecorporntions within sh» Q¢ate For servioe rendeved Lhsrein,
and pakes ressonable rules, repulstions, and ordars, by #hioh suoh
corporations shall be poverned in the transaction of businean within
ths Atute, und mn‘ rraseribe the Torme of aontraets and the aystens
of keaping nocounts te be ussd by sueh corrorstirne in Sransscting
suoch buainsas, and make and enforee ressonshle rulen, regulationa,
and orders for the convenisnce, confort, and salsty, and tie Preosrvis
tion of the healsh, of the emrinyoou s patronn of such ooryornti-nme}
Provided, that inoorrornted cities and gtowns muy be sutherised by law
so aaornfno muprarviaion over publie ss~rvi » ocoryorations doling Luainess
thereain, ino uding she regulation eof ¥etes and olerges to bes made and
colleoted by muoh corporations; Provids!, further, that elusnificate
yiona, raten, charges, rules, regulast e, ordsra, and forms OF ays=
tomn prsnorib-sd or nn&o by eaid Coryovetion Commbsnion ray /rom time
te time b~ amended or rapsaled by euch Commicnion, *

There §2 no daw st pressnt granting to oitise anid pover.
I hawe preynred an ~lnborate prief on thins question but 40 not find
it neconsaryyty <mbody the sames in 4te antirsty 4n 0 in Ordindon. 1
will, however, onll Jour Fxos enoy's attention $0 tha fo! owing
rrinciplds of iaw suprorted Ly the sutheritisg herain citedsd

In order that n city or town may have the rowsr 1o repulate
raten such 2Aght munt be granted in empreassd terms by the Legiow
iature and there baing no such luw no suek right s granted,

fas Jonas on Teleaplone & Thlngra;p ﬂbamansoa. Beae ggij
Coock on Corverationas, 6Pd,, Vol. %, Ssca, 955—9 3
- on Publie fAervies Corporationn, Vel. 3,900,

H

8t Louie vo, Bell Telarhone Co. 96 Ho o 6935
Btote v, ﬂhabiyign. 111 Wiso. Wieoe 23
Wright ve. Cadn Telephons Coe 3112 NoYAppeDiv, gs;
Louieville Natural Gam No, wva, Otate, Ind, %9,
In re Pryor %1 Pec. §58.

Even where o oity has the right under %o oharter tofix
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reteswwhen a constitutional rrovision ia subssguantly ador ted fixing
She powar dn a Otate Commienion, the oity lones the right and yower.

Btate of Wunhington ex rels Wehater wa, ureri 7 Cours
of Wuahingten, 370 Pno. M5l

On thin partiowlar point T have briefed many other anssn bus
t
She ens above eitad is parsioudariy dn poink snd ocspreheasively rae
viewd practionlly all of the suthoritiea,

Fror tha above, it will be seaen that thia provision of the
ohartsr 17 not only in cenflict with the Constitdt: n, but also in
confliot with n oatnte law, to=-wit, Chrpter 00 of She Lawe of the Fires
Loginlatere of Arisona, snd ca sald Chapter 20 §9 o genersl law and
doen not relate %0 oities ¢ would not be suarendsd by the prennge
end aprroval of this Chorter,

Rintks The argurent mads in Aubdivision £ of t)his o inion
applies sfunlly to Ssction 3 of Ohapter 19, page 71 of the Charter,
which 4» alse in confliot with both the Conetistuti-n of the Ttate and
onid Chapler 90 of the Sencion Luwe of the Firat Legielsture of the
Btate of Arisona,

Tenthy On page °7 of the Charter will be found the followe
ing rrovisinong

*If & petition seheoriled Ly twenty-"ive rer o-ntum
of the qualified tax raying ~leotors of th+ oity, requesting that the
question whather or not the people shall acquire asid proveriy, shall
bes submitied S0 & vote of the people, or within sixty daye after the
filing of enid rerort be filad with the .City Olerk, the Corcdsnion
shall provide ordinmnce for the abmisc ion of the gquestien to o
vote of the quali led tax paying elsotoras,

Thie 4a in conflict with the rrovin'cna of the
Btate Conntitution harstofors quoted requiring retit on in indtintive
t0 be aigned by o ly fiften per cent of the voters in order to initiate
any wattera, It is also in viclation of the Conntitution in rroviding
that the mattear of initistive sha'l ba submitted 0 tax paying «lectors

only ifnet-ad of qualirfied si-otors.
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In conelusion, I have in t14e ordndcn only submitted o Your
Exonl snoy the vont L1 riant sxanples of the confliot of the Chaxter

wi%h tha Btate Conetitusi'n Alsooversd by me on a onausl sxamination
of tﬁ:ﬂ sarn,  An 40 whathar Your Exeellency sdbould or should not ape
rldhi the Chorter in viaw of thens confliotn ia a metter for Your
Exoelisncy to determine unisy the Constitusion snd the snid 1nwa,
‘ffto tyé following rrovinton of Section 2 of Artiecle 13 of the Otabe

Consiitution, wo-wite

"If » majority of wuch qualified sl-ctors vnt::g therson
shiil ratify sueh rropeeed oherter, §% #hall thereuyon be mitted

tg the Governor for his syrroval, and ths Covernor #hell arprove 4t

44 4% ohinll not U An confltot with this C-natisution or with the lawe
the Btatas Tpon muek aprroval ssnid charter shall beoome the organie
of meh 0i%y and supersesde any charter than sxiating an’ alld
insnoesn ineonsiateont with asld new oharter,

/ An %0 what would he the effeect of your aprrovel of samid Charter

;itn view of the provisions ofted fu tris Opinton conflieoting with the

| Btate Conatitution, in not & matter whioh my offioe in required by
law to deternine, »o the Attorney Gensral's office is n ot the legal
adviner of any munioirslity, and {f Your Fxos)leney sheuld aign this
Charter the conveguent lagsl ocomplientions, Af any, would devolve upen
the legnl dayariment of the Otty of Phosnix to determine and would
et ras¥i with thia Department to selva, I therefore do not find 4%
oithar neo-sanry or yrover that I ahonldd go ovteide of the dutiss of
By offi08 to the sxtent of sxyreesing sny orinion as %0 whether or
net thes whéle oharter wondd be dnvelfdated if Your Fxoellenoy should
upprov? the sans, or whethar or act only such rortions of the Charter
ad ars In esafllot with the Constitution nre invalids I cnn only
podint out that thers are cartnin conflintn with the Conosituti-n. The
nnltaté then, of the nrproval or disspreoval of the Clarter, an I aaid
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before, i: one thut Your Fxoellsnoy should determine.

Very raspeectiully,

Attorney Cen=ral,



