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to Chapter 147,
5“‘"603' AvaAq 1939’

been included a budget form that is to be folloued by the re=-
spective school dlstricts, of which the followling is & part;

=
o
%

RE}

QUESTIONS:

December 14, 1954
Opinion No, 54-168

The Honorable VWes Polley
Cochise County Attorney
Courthouse

Bisbee, Arizona

Arizona school line budget systemn,
non=regidence classificatlion and
A, DA, Credits,

(1) Under the line budget system, may
& school distriet having budgeted for
the purpose of a passengor vehicle

under Furnlture & Equipment, pay for
the vehicle under sald cabtegory dee
Bpite the fact that the code for

the line budget specifies that such
propertcy should have been budgeted under
transportation equipment?

(2) should the children of citizens of
the Unlted States working in lMexico, who
attend public schools through the Naco
School Distriect, be required to pay
tultion for school attendance?

(3) should these students be included
in the computation of average dally
attendance?

In anaver to tho first questlon, we make a direcet reference
of House Bill No, 236, which containg Section

as amended., In this amendment, there has
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- "CAPITAL OUTLAY

I. Furnltﬁre & Equipmenﬁ

II. Transportation Equipnent

ITI. Addl¥lons, alterations &
. improvements

2. Salarles & Vages

b. Materlals

¢. Contracts

Total Capital Outloy

Tuition to other School Districts ,
GRAND TOTAL INCLUDING CAPITAL OUTLAY . . - N

that when the above=referred passenger vehlcle was entered in the
line budget, it was wrltten under the category of Furniture and
Equipment, rather than Transportation Eguipment, ag showm above,

We do not consider this to be a fatal error Justifying the refusal
to accept the clailm to pay for the vehicle by those regponsible,

The accounting caltegory in this budret form would scem to be

capltal outlay and the itemlzation that follcus would secem to serve
for clarifilcation purpose only and would not change the general form
sot up if erroy 4s the one here considered, was found to exist.,

I Our interpretation from the facts submitted to our office is

It is admitted that the proper line classificablon required
for a vehicle was not used and that the entry was wrong, As pointed
out in your letter, Justificationfr the error might be sald to be
that the budget was prepared by the respective school districts
before the Accounting and Code Handbooks were made available.
Furthermore, mention is also made that at the time the budget was
belng prepared, question arose ags to tho proper classificatlion the
particular vchicle here considered was to be glven, This diversity
of opinion at the time was based in that the vehilclo was to be uscd

. for an administrative purpose, ‘

In view of the presence of these circumstances, we resort to
the interpretation the different other statest Jurisdiections have
given to similar problems where laws required the itemizing of
school budgets., PEOPLE Ex Rel., TAMAN vs OTIS ESTATE, (1951)

54-168



Cochlse County Attorne _ Page Three

. ~ The Honoreble Yes Polley December 14, 1954

33 N.E. 2nd 202, 376 111, 112, In this case the Court held thaot
“where the law requlres ltemizatlon in the cchool budget it should
be accorded a practical and common sense consideration,

In lino with our problem, the caso of PEOPLE, Ex Rel,, LINDHETMER
ve HAMILTON, (1940) 25 N.5. 2nd 517, 373 Il1l, 124, states that a E
school budget 1s required o insure that taxes levied for a soeeclfic

- purpose, be gpent for that purPose only, PEOPLE, Ex Rel TAUAN vs
BELMONT RADIO CORPORATION, (19%4) 57 N.E, 2nd 479, 388 I11. 11, Here,
the Illinols Court found that where o cerbain goproprlatlion was
under capltal outlay for the constructlion end bebierment of certaln
school property, that the classifloation, copltal outloy, was
sufflelent to designate the general purpose for vwhich such appro-
priation was made to meet the itemizatlon requirementas of a school
budget statute, : B

In the case of VHITE vs BOARD OF LDUCLDION, CITY OF MAYSVILLE,
(1936) 91 S.v. 2nd 539, 263 Ky. 1, the Court followed the rcasoning
that wheore dlscrepancics in school budget werc attributed to misg=
tokes which were satlsfactorlly exvlalnad, City Counell could no%
. refuse to fix the levy requested by Board,

When we pursue our question further snd ask on what basis the
gchool superintendent night rightfully refuse to pay for the vehicle
purchosed, we find that therc is no statviory ground for such a
gciusal. The pertinent part of Section 54-503, supra, reads as

cllowa: : ‘ - o

"# ® ¥ No expanditure shall be mads for a
purpose not perticularly itemized and in-
cluded in such budget, and no expendituro
'Shall be made, and no debt, obligation or
11ability shall be incurred or creoated in any
year for-any purpose itemized in such budget
in excess of the umount specified for such
item,% & an '

There are two polnts made in thils statement., The first is
that no expenditure shall be made for a purpose not itemizad in
the budget., From the information you have glven ug, it appears

~that the purpose was itemized in the budget., The statute does
not say '"no expendilture shall bo made for a purpoac not iltemlzed
and included in the budget in the particular line caterory provided
for the purpose." All the sTalule roqulves 19 tnat 1% bo ilemlized
- sowewhero in the budget., Since it uas ltemized, and was properly
itemized Insofar as being placed under the heading of Capital
. Outlay, the superintendant has no right to refuse to pay 1t,
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The sccond polnt is that no expenditure shall be made for any
purpose in excess of the amount specified for such purpose, From
the informatlon you have given us, it appecars that there 1s no
intentlon to spend more than the amount set forth in the budpet,
ghus, ghis point cannot be used by the superintendent as grounds

or refusal, o , S

Therefore, 1t is the opiﬁion of the bepartment of Lauw that,
based on the wording used in the above-guoted gection, the school
superintendent should honor the claim hérs in question presented
to him, o D A

This Department makes the further recommendation, that to
Justify any later misunderstonding, the proper person should pree-
pare in detaill a letter or an affidavit sotting forth what occurred
and the reasons Justifying same, That thils lcbier or offlidavit
accompany the forms requlred by law in making claims and be Sube-

-mitted to the county school superintendent in the proper nuiber of

copies, The superintendent should acknovledge receipt of came
end his accepbance or rejection of the claim, That the county
board of supervisors should consider the matter and give thelir
approval or objection, That i1f, under the clrcumstances, thoe elaim
is accepted, all the above=mentioned papers be attached to the

- elaim and presented to the proper cffice for payment,

It night be felt that the above recommendations do nok pPro-
vide sufflcilent safe puards for those that are to stand resgponsible
when payment is made, If such 1s found %o be the case, we would
like to bring to the attention of thosc concerned, that an aliernative
procedure, would be to follow the law as set in the Arlzona case of
BARRY vs PHOENIX UNION HIGH SCHOOL DISTRICT OF LIARTCOPA county,
(1048) (Briefly sumarizing the facts: chool superintendent refused

on varlous grounds to pay claim presented to him, one being that the

item was not properly entered and categorlzed iIn the school budget.
Another recason was that the school board could not maintaln a mandanus
action, The Court held in favor of the school board on both counts
and allowed payment of the claim,)

"» % & 55 C,J2,.S., lMandamus, 8 45, p. 75:
. YPubllc officers or boards of officers may
maintain proceedings in mandamus to conpel
other officers to perform minlsterial acts
which come within the scope of their SupeYr=
vision or which are necessary to be performed
in order to enable such officer or board to
perform its ovm duty.® # #

*G‘il'l

~ -~ - -~ -
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The board of educaiion has full supervision
of the schools in its distrlet including the
carrylng out of the school lunch progron, sec,
B, Chap. 98, Laus of 1947, ond was thorefore
vitally.concerned in gseclng that its vouchers
vere honored by respondent in order thal 1ts
findnclal integrity might be maintained and
i1ts manlfold dutles discharged,

¥ £ &2

Furthermore, it was stipulated at the
trial thot in preparing the budget for the
yeayr 1047-1048, the records of the Phoenix
Unlon High School Distrlcet show that thero
was an ltemized breakdovm in detall covering
proposed expoendlitures on the cafeteria., It
would appear, therafore, that pursuant -to
instructions -by the State Superintendent of Public
Ins{ructlon and the forus as furnlshed by that
office, both from the school distrlceh's onnual
- budoet and the anolysis ol (he | ¢stinoicd current
< expenscs attoched therevo, the proposed
. P - . expondituve 167 Itnch Toom equipment vas for
& purpose included wilthin tho petitloner!'s
budget. The trlal court was therefore fully
Justifiled in so holding, hence there is no
basis in fact for respondent's second assignment
of error." : % '
‘ . (Pmphasis supplied) .
Thereforz, based on the above Arlizona authority, it is ree-
commended that the alternative procodure that the school board
mlght follow is to bring under a mandamus proccedings an actlon
to compel the school superintendent to draw a warrant upon the
county treasurer against school funds for the payment of the
vehicle in question, The actions of all those concerned then
~would be based on a decilsion glven by our Court, '

Purguant to your second question raised in your letter wilth
respect to children who are Unlted States cltizens, attending
- schools in tho Naco School Distrlet, when the man of the family
works at Cananca, Sonora, lMexico, we may refer to the following
statutory provisions in our Arizona Code, First in ansvering,
thils question, we will asswme from the facts that were submitted
to our office that the cumployces of the mines in question and
their children actually live in Mexico, If our assumption is
right, our answer to this second questlon is that these children
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ghould not be attendlng schoolsin the Naco School Distrliceis on free
tultlon basls. Our statute Sectica 54-502, A,C.A. 1939, reads
a3 folloug: , : N

U U5he502,  Who entltiled to atiend~-Non-
residents.--ALl schools other Thaxn high -
schonls and evenlng or night schools, unless

1oh
othorwlse provided by low, nmust be open for the
adnission of children betucen the ages of six

nd fuonty-one years, reglding in the disirict.
The board of trustees may oamit chilildron NoG
reclding in the districet, but within the state,
upon such terus as 1t may prescribce, The childe
ren of non-residents of the otate way ho adaitcted
upon tho poyrent of a rengononic Lultlon iixed
by _the bogrd. = * ¥ (Emphasis supplied)

It chould be pointed out here that the words "reglding" and "resi-
dent", used in the word "non-resldent" in the above-quoted section
were undoubtedly intended by the leglslature to have the saue
neaning,

Section 54-~505, A.C.A. 1939, reads in peftinent part as
follows: o

"54-505, Compulsory attendance~=ixcuses
for non-ottendonce-=Citlid Tobon, a=ivery
person in the stave having contbrol of any
child betucen the age of eipht and sixteen
years, shall send such child to a public
school for the full time thaot such school
is in sesslon within the district where such
chlld resides, ¥ % *"{Emphasis supplied)

.I"l***

Here under our compulsory attendance law, we can interpret that

the privilege of children enjoying the right to attend public schools
in Arlzona 1s conditional on the parents, in that they have to
comply with the duty imposed on them by law of seelny that thelr
children do go to school, Otheruwlse, the law sects a penalty for

the viclation as shown in the following code section:

"54-506, Violations of provious scetlones
Penalty.--Any person violating the provisions
of the preceding secetlon shall be gullty of a
misdemeanor, and fined not less than five ($5,00)
nor more than three hundred dollars ($300), or
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be ifmprisoned in the county Jall for notllessr
than one (1) nor more than ninety (90) days, or
by both such fine and imprilsonment," :

Therefore, i1t con be clearly interprebed from the above
code sectbions thot the individual residing in a particuvlar district
moy compel the eschool distrdcet o accept him in thelr pudblic
schools as a matbter of right and that the school district in turn
has the right to require that person having control of a child
residing in the distriet to send such c¢hild to school, and if he
falls, without showing that an excuse, as provided by law, existed, .

. then the parent, guardian, or other person having control of the

chlld, may be punlshed as provided,

Iet vs first consider the facts brousht out by your letier,

~Mention 1s mode that the individual working in lexico and their

children are United States citizens, It is consldered a well
established fact that the right of a child to abttend public schools
maintained by the state is not a privilege or immunity of a ;
citlzen of the United States as such. To substonbiate our reasoning,
reference here is made to 12 Am, Jur, 124, that states that the

-privilege or immunity clause in Arblele 4, Section 2, of the Unlted

States Constitution does not apply to this subject, However, there
is such a right with some conditlons to citizens of Arizona found
to be residents of the state, Tals righ% is by virtue of our
constitutional and statutory provisions, Article 11, Seetion 6,
Arizona Constitution provides: o : ‘

"8-6, . (Mininum school term)=-The university
and all other state educationsl institutions shall
be open to studonts of both sexes, and the ine
structlon furnished shall be as nearly free as
possible, _ '
~ The legislature shall provide for a systen of
coumon schools by which a free school shall be
established and maintained in every school distrilct
for at least six months in each year, which schosl
shall be open to all publls bebucen the ases 0F Six
and ﬁwgntxfone-yearg,“ (Enphasis suppliéd)

Article 20, Seventh Clause, of the Arizona Constltutlon pro-
vides: .

Y

"Seventh, (Public schools-3uffrase, )--
Proviglons shall be wmadc by lai for the es-
tablishment and malntenance of a system of
public schools which shall be onsn £0 all the
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“children of the stabe and be froe from seerce
tarlen control, and sald Schools ohold alwoys
be conducted in English, (Error noted)

The state ehall nevor enact ony low ro-
striciing or abridging the right of sulfrage
on account of race, color, or previous condition
of servitude," (Emphasis supplied) ' :

The above ripat, as shown by our following digscusslon, is not
based on mere proof of Arizona citlzenship, Place of residence is
an important clement. Refercnce is here made to the case of, IN RE
STATE OF ARIZONA SOUTHWEST BANK (1933) 41 aAriz, 507, 19 P, 2nd
1063, Although the facts hore involved dealt with a Unlted States
and Arlzona citlzen living in Arizona, our Supreme Court held that
the school belng attended could demend of those puplls living in
the county, but not in the school distriet, a reasonable rmonthly
tuitlon fee, We belicve in view of our courts rcosoning thot a
student, not reslding in the school dlsbtrlet bub 2 citlzen of the
state, i3 not entltled, as a matter of ripght, to attend a public
school in another digtrict uwlthout the imposition of cerbaln cone
ditions such as paying of a tultlon fee, It loglcally follows
that if a resldent student of the state of Arizona does not have
that absolute right, o non-~resident student therefors could not
claim tho privilege of attendlng an Arizona school wlthout meeting
the statutory condltions of paying of tuition fees,

The Constitubional proviglon of the sitates of Californla and
‘Wigconsin are very similar to ours, with regard to estoblishmont of
free schools in each school district. The following cases fror
theoe states are cifed as reference reaching in principle sinllar
decisions as that of our Arlzona courks, as 1t concerns our probloms
C FILLMORE UHION HIGIH . SCIOOL DIST, OF VENIURA COUNTY vs COBB, (1935)

/

QM(J5 Cal. 2nd 220, 53 P.2nd 349; STATE Ex Rel. COMSTOCK vs JOINT

SCHOOL DIST, (1835) 65 wWis, 631, 27 N.W. 829,

We may next conslder the statement in your letter that these
United States cltizens ave roglstered to vote in Arizona. Section
55=512 of our Arlzona Codec sets up rules by whlch one nay determine
the residence of an individual for voting and political puLrDoOses,

To leave no doubt, we hero cite two Arlzona cases that might seenm
at the outset to be contrary to our conclusilon. Ue have in the

case of HMIATT vs Lii (1936) 48 Ariz, 320, Judge Lockwood commenting
on the above code sectlon, as these rules apply to other situations,
as follows: -

, "(1) * » = Socction 1216, Revised Code of 1928,
glves certaln rules for determining residence,

.
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and while these rules epply speclfically only to
voters, yet we think they also set forth the
general rule for detemining rosidence whenever
thot may be an issue, ® : *ﬁ

PR TIPS SR

Also, our. Supreme Court in the case of CROUNDS vs LOWE (1948)

67 Arviz, 176, in debewmining whether a person reslding in one
distrlct could claim the right to vote and hold office from another
district, made direct veforence Lo the HIATT case and followaed
the rule glven therc in establishing the issue of resldence, Ve
appreciate the conclusions roached in both of the Axlzona cases, as
to the residence issued tried, bub we fecl that our problem has
controlling factors thal did not exist in the above cases,

" “One of theSe'fadtors is that, in the shove cases, the law pro-

- vides for a privilege {voting and ete.) that the individual may

enjoy wiitlle it sets no pensalty if this privilege 1s not exercised,
This fact that does not exlst in our school problen where there is
both a2 privilege and a penalty, whilch, Iin our oplnion, would set
forth g different interpretation on the issue of mesldence, To

clavify this point, we nmake divect reference Lo ths wording in our

school laws that state "a child residing in the district! It is
our interpretation that "residing" as here used applies to the place
where the individuals in quection actually live and not to the propsp
residence status for purpose of voting or other privileges given to
United States and Arizona citizens, ' '

Iet us answer your last question eg to whether these studenss
should be included in computing the average dally attendance, in
the following way. Arizona Code, Sectlon 54616, as amended,
states: S - ' -

 "5ha616,  Certificate of educabional cone

- yenlence,~-A student precluded by distance or
Taclk of adequate transportation facilitics from
attending a common or high school in the dig-
trict or county of his resldence, may apply
to the county school superintendent for a
certiflcate of esducatlional convenience. If it
-appeard to the superintendent that it is
Infeasible for the student to attend the common
or high school in such distrlct or county, he
shall issue a certificate authorlzing hin %o
attend a common or high school in an adjoining
distrlicet or county, whether withln or without
the state, Such attendance, when certifiled o
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the county superintendent by the official in
charge of the school attended shall be deemed
for the purpose of determlning average dally
atbvendance, o bo atiendance in the common’
or hlgh school of the county or district of
~the student's residence. In the event tultion
is charged for nonresidence attendance by the
-8school altended, the couaty school suvper-

- intendent shall draw his warrant on the

- ecounty treasurer in favor of such school for
the amount so charged, in conformity with the
provlsions of paragraph 5, section 54-416,"

Hence, a school district may admit a non-resident student as
allowed under our school laws, but if no ceriificate of educational
convenience has been lssued by the county school superintendent,
the attonded school districet may not include those non~rosident

students in their average dailly attendance, nor will this disirvict

be entitled ¢o the average dally attendance county and sftate funds,

- Slnce it would not be possible for the children in our problem to

obtain the above certificate, the school district attended would
not be entitled to the ADA credits, : - .

Attention is dirscted to those parts of the above code section
setting forth the procodure as to tultion fee allowances, Our

 conclusion should not be interpreted to mean that these United
States and presumably Arizona citizens may not attend Arizons ‘
. public schools, for they can., This would be under our lows! pro=-

 visions where school districts are allowed to admlt non-resident

RN
) kY

N :
\.

students on thelr own terms, as set by law,

Our conclusion 1s based on the interpretation of present school

laws that requires that the individuals and their children reside

and thercby establish residence in the school district., Our opinion
is that, as to where they reside, 1s meant the place where the in-

dividual actually lives, which in this case, was determined to be
Mexico, ' ,

ROSS F, JONES
The Attorney General

LAWRENCE C, HUERTA
Asslstant to the
Attorney General
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