Mr, Roger Ernst

February 9, 1955
Letter Opinlon
No. 5540

LAW LIBRA

SEae Lot Copntnent ARVZONA ATTORNEY GeNemw,

Phoenlx, Arizona

Re: Keplacement wells to be usoed to
irrigato lands othor than those
irrigated by the original well.

Dear Mr, Ernst:

Thls ig in enswor to your lettor of Janusry 12, 1955, in which

you requosted an opinion as to wiaother under the exlating law, a
replacement of an irrlgation woll can be yrented to ilrrigate lends
other than those which were irrigated by the original well.

Tho applicable law is as follows:s

Soqtion

Seotlon

75-153, A,C.f, 1939, an omended (1948 Uodo):

M 5-153.% & % If tho commissioner shall
determine that the proposed well when
congtructed at the proposed new location
will bo used to irvigate the same lands
ag tho original woll and shall bo located
within thoe exterior boundariea of the
gamo critical area, he shall approve the
appllcation and issuwe an amendod pormifp
therefor." (Famphasla supplied)

762112, A.C,A, 1939, asg amended (Senate 5111 107):

"75-2112, Replacomeni_wells, deopening
existing wells, ovnd permnlta therefor,--

~(a) A permit shall ve grented oy the shabe

land commlsgloner for the replacement or
deopenlng of an existing lrrigaitlon well
upon a8 gsavlgfectory showing thot the well
intended to be preplaced or deepsned will
no lon e» yleld sulficlent water to
lreloate Ghe lend nowuelly suoolied by i%
within tho past vive youra,.w = i lo permit
shall be lssued wnill tho commlgsioner hag
deternlned that the proposed deepening ia
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necesgary, or that the replacenent
well 4s a bona fide rovlacement of
en_existlng woll." (Emphasis supplied)

It would seem clear from the foregoing thet e replacement
woll can only be used to irripate the same land vhich was ser-
viced by the original well, Even though the uge to which the
replacement well will be put might not further deplete the '
natural regources, it would 9tlll not be proper to use the waters
therefrom in the way proposed, for where no exceptlon in a statute
i3 made in terms, none will be made by mere impllication end con-
struction, GHEENLLE COUNTY v, LAIEE, 20 Ariz, 296, 180 P, 151,
Nor, should en unampiguwous statute be interpreted; rathor, it must

be enforced sceording “to its clear languege, INVUSTHIAYL COMMISSION
V. PRICEH, 37 Ariz. a¢5, 292 s 1099,

Thorefore, 1% is-our opinion that undef the law, the Commissioner
can not aspprove a replacement woll which 1s %o be used o 1irri: ate
lands other than those irrlbatcd by the oriblnal vell,

If we coen be of any further asaistance, please do not hesltate

to call upon us at any time,

_Youfs very truly,

ROBERT MORRISON
The Attornoy General

MELVIN J. MIRKIN
Asglatant Lo tne
AtSorney Gencral

MJIN ¢ smo
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