March 15, 1955
Opinlon No, 55~51

REQUESTED BY: Mr, Abner Swanson, Agency Counsecl
. Federal National lortgage Assoclation
- Housing and Home Finance Agency
2601 Vilshire Boulevard
Los Angeles 57, Callfornia

OPINION BY:  Robert Morrison, The Attorney General
. : Nevman W, Vhite, Special Assistant to
The Attorney General

QUESTION: May Arizona banking and gimilar
A institutions valldly purchase and
hqld FNUA stock?

CONCLUSION: 1, Commerclal banks and trust companies

- may legally invest avallable funds in
FNMA stock, .

2, Savings and loan assoclabtions and

building and loan associations may also

acquire stock in FIA providing such
8tock 1s acquired within the limits of
the applicable statutes pertaining to
investments by these institutions,

The Code defines three categorles of banks by ouvutlining their
functions:
Quotlng from Section 51-101, A.C.A, 1939, as amended in 1954:

commerclal banks, savings banks and trust comvanies,

"51-101, Definition of terms., ~-As used in
this article, the Term Thank? shall include
commerclal banks, savings banks and trust
companiles;

The term 'commercial bank! means any bank
authorized by law to receive deposits of money,
deal in conmerclal paper, ox to make loans
thercon, to lend monay on real ov personal
propervy, to dlscount bills, notes, or other
commerclal paper; and %o buy and sell securitiley,
gold and silveyr bulllon or forelgn currency or
bille of exchange}
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The term 'savings bank'! means a bank
organized for the purpose of accumulating
and loaning its funds, receiving deposits
of money, loaning, investing and collecting
the same with interest and repaying depositors
with or wilthout interest and having pover to
invest sald funds in such property, securities,
and obligatlions, as may be prescribed by 1ts
board of directors, and to pay a stipulated
rate of interest on deposits made for a
stated period or upon special bends;

The term Y¢rust company! means arny bank
authorlzed by law to take, acquire, execute
trusts committed to it, and.to act as trustee
or fiduclary, and to receive deposits of
money and other personal property and lssue
1ts obligations therefor, and to lend noney; "

*i-ﬂ_-**
Section 51-601, A,C.A, 1939, defines"bullding and loan
assoclation" as follouss -

L

- "51-601,. Agscclation defined,--Building

and loan assoclations arc organizabions having
for thelr object accumulation by the members
of their money by perleodical paymenis into
the treasury thereof, to be invesved, from
time to time, in loans to the members upon
real estate for home purposes,"

Sectilon 51-207, A.C.A. 1939, is as follous:

151~207. Stock 1in cther cornorationsg,=—
No.bank, trust coupany or loan assoclation,
may purchagse, own, hold, or sell or otherwise
dispose of the shares of the capltol stock of
any other corporation, unless such purchase
shall be authorized by the execubtlve commlttee
or approved by the board of directors; and if
the purchasc 1s of stock in a bank the ap=-
proval of sald purchase must also be had from
the superintendenty provided, houever, any bank,
trust company o» losn assoclation nay wvwrehase,
wnoand hold shares of ¢he capltal stock of a
federal heme loan beak of which such banle,
trust conpany or lean agsoceiation nay be
eligible to becoume a nember, wibthout the
approval of the superintendent,”
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The authority of savings banks to make loans and investments

is set forth in Seetlon51-214, A.C,A, 1939, as amendeds:

"51-214, Savinzg banks loans and investments,
== savings baank may invegt i¥s capital and
deposits and the income derived therefrom: )

1. In first llen nortgages vpon real npronerty.
No such loan shall exceed sixty (60) per cent
of the market value, as of the time.when the
loan is nmade, of the property mortgaged, unless
the federal housing administrator has insured
or made a comltient o insure the loan, At
least fifty (50) per cent of such loans shall
at all times be.upon real property situated in
the state, A licn of the federal government on
account of any United States reclamation project
or of the state on account of any project Ore
ganlzed under the laws of Arizona shall not be
congidered a first lien, Any such nortgase or
any assignment thercof shall be immediately
recorded in the office of the county recorder,

2, In securitles issued by the Unitved States
governnent and securities wholly guaranteed by
the Unlted States government. In other listed
bonds, notes and debentures which have a standard
rating above the flrst four (4) grades, providing
such investment is approved in wrelbing by at
least two-thirds of the directors of such bank,
and the superintendent of banks of the state of
Arizona. In inberest bearing bonds or other
securitles. of the state, or of: .any county, city,
toun, school district or road district thercorl;
local inmprovement bonds or seccuritics lawfully
issued under the avthority of a law of this state;
bond (s), debentures, or notes issued by any
national nortgage assoclation or sinilar credit
instltutlion; debentures issued by the federal
housing adminlstrator, or copltal stoek igssued
by eny federal hone loan bank of which such savings
bank moy be eligible to beeone g nember; 2a, or
obllgatlong issued pursvant to the provisions of
the Federal Home Loan Bank Act (U,.S,.C., tie, 12,
83 1421-1449; U P,C.A,, tit, 12, 6O 1421-1419),
approved July 22, 1932, as now or hereaftor .
amended; in ebligatilons lssued pursvant to Title
IV of the National Housing Act (U.S.C., tit, 12,

&6 Ll 7y " n .. oy et - ' .

appiroved June 27, 1934, o8 now or horeafvon
amended; and In the shares, shave accounts, ine
vestuent certlficates or accounts of any building
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and loan assoclatlon, savings and loan
assoclation or other institution wherever
located, including any federal savings and

loan assoclation, which has the insurance
protectlon provided by Title IV of the -
National Housing Act (U,8.C., tit, 12, 85 1724-1730;
4 P,C.A,, tit, 12, 88 1724~1730), approved - - .
June 27, 1934, as now or hereafter amended, -

up to the amount such shares, share accounts,
investment certificates or accounts are ine
sured by the federal savings and loan Insurance
corporation,”

The authofity for‘a bullding and loan associatlon to invest
funds. 1s set forth in Section 51-607, A,C.A, 1939, and is as
follous: . : ' '

"51-607, Investment of funds .--(a) A
bullding and Ioan association nay make loanss
~ l¢ Upon notes secured by first nortgages on
improved real property, or on real property to
‘ - be improved under contract with the association,

Unless the federal houslng administrator has in-
sured or made a commitment to insure the sane,
no such loan ghall exceed sixty (60) per cent of
the conservative market value of .the improved real
property mortgaged; except, in case the savings
or investuent accounts of the association are
insured by the Federal Savings and Loan Insurance
Corporation, as provided in title four of the
National Housing Act, such loan may equal but
shall not exceed seventy-five (75) per cent of
“the conservative appralsed value of the luproved
real property mortgaged, No loan shall be made
except upon the report in wrlting of two (2)
appralsers, giving the conservative market value
of the property to be mortgaged,
2+ - Upon the sccurity of shares of the

assoclation, to the amount of ninety (90) per
cent of thelr withdrawal value, - .

(b) An association nay also: _

-ls Lend or invest an amount not greater
than twenby (20) per cent of its tobtal assets
in bonds of the.United States, the Home Ouners!
Loan Corporatilons bonds and wvarrants of the
state of Arizona, the counties, cltiles, towmns,
- school distrlets, ioad digstricts, and othew
‘ mundelpalitics and irprovement dlstricts of the
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state; natlonal nortgage assoclations;
debentures lssued by the federal housing
adininlstrator, and In bonds, debentures and
notes issued by any federal home loan bank
or consollidated federal home loan bvank,

2, Invest in the stock and become a
member of any federal home lean bank of which
it nmay be eligible to become a member under
the terims and proviglons of the Tederal Lone
Loan Bank Act, and nothing In the laws of
this state shall prohiblit any assccilatlon from
investing any part of its capital, surplus
or funds in the stock or becoming a member
of a federal home loan bank, Any association

. ' which shall be cor deslives to become a member

' of a federal home loan bank shall be subject
to such examlnations, inspections and rege
ulsdons as may be required under the terms of
the Tederal Home Loan Bank Act, or by the
federal home loan bankt board, or the federal
howe loan bank of which sald associlation isg
or desires to became a member, The superine-
tendent of banks, his agents end ewmployees,
are authorized to furnlsh to the federal home
loan bank board, to any federal home loan bank,
or to the duly appointed examinecrs of either,
such coples of instruments concerning any such
assoclatlon, or %o disclose to them any inw
formation wlth reference to the conditions or
affailrs thereof, as they may require, Any
assoclatlon joining or assoclating 1tself with

~a federal home loan bank is authorized to bow=-

row money, in any auncunt, from such bank, and
to asslpn, pledge and hypothecate any of its
assets, 1in such amount as may be required by
sald bank as seccurity therefor, and shall have
and exercise all poucrs whlch are conferred
upon any member assoclation in.such federal
home loan bank by the provisions of the Federal
Home Loan Bank Act and the regulatlons of the
federal home loan bank board, Any associabion
may subscribe to the shorves of any federal
savings and lcan agsoclatlon domiciled in this
stabe, and may pay for such shares in cash or by
the transicer of asssets of the subseriber
aspoclation approved by the federal home loan
bank board in urliting.”

‘ In the deflnition of a trust conpany there is no QEPrEsSs
nmentlon of the functions of investing funds in the company!s
cuastody,
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Section 51-214, A.C.A, 1939, as amended, above-quoted on sav-
ings banks loans and invesbnents, contains the only expressive
definltlion of permisslible investments to be found in the statute,
The question of whether or not the purchase of stock in the FHIA
is a lawful investment for savings banks is largely one of fact,

1t is the obinion of this office that savings banks may ac-
quire stock in the FiMA providing the three factors set forth in the
above-quoted statute are fulfilled, ‘

It is also the opinion of this office that bullding and loan
assoclations may lawfully invest in FMHIA stock under the provisions
of Sectlon 51-607, A.C.A. 1939, above-yuoted, '

There is no reference in either Arizona cases or statutory
law, other than those sections above-quoted, on the subject of in-
vestment by commercial banks, The wording of the definitlion of
Yecommnepclal bank" in the stabute may be said to constitube authority
to invest in Federal National Mortgage Assoclilatlon stock. This
definltion reconizes the function "to buy and sell securities". 1In
the light of such limited authority, the common law must be considered,
It clearly grants the power to invest., The rule is glven in Section
235, HMagee on Banks and Banking, Third Edition, which states:

"al1 commercial and savings banks organized
under State laws have the 1incidental power to
deal in stocks, bonds, etc., of municipalities
and corporations, unless specifically restricted
by the statute. They may purchage stocks of
anothe» cowrporatilon, buy and sell the same as
individuals may do, '

L 2RI B
The right of a Stabe~banking corporation {o
deal in stocks, directly or lndirectly, in
buyling or selling, where the power 1s not
restricted by statute, is held to be a comnon-
law right, It 1s a powed inclident to every
corporation,” : SR
> E 1 B I < 4 .
The common law does nob permdt.~banks to engage in "traffic" in

gigancial sccurity, that 1s, indulge in purely speculative practilces,
Y _ _

it 1s a genecral principle that a corpora-
tion may invest surplug capltal, that 1t 1s
unable o make use of In 1ts buslness in oub-
side investments." . . . . Hagee on Banks and
Banking, Vol. 1, 6th Ed., Sec. 61,

"Such investment of surplus, though a power
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not expressly guaranueed, is incidental %o’
an loherent pouer in banklng business o o o
Norse, supra, oec. 7t .
It is the opinion of this offilce, thOfc;ore, that commercial
banks have the prVLlege of investiing avallable funds in securie
ties whlch they deem safe and readily negotiable and that there
is no restrictica imposed upon cwamercial banks cther than that
luposed on themselves with reference To investing in FNIA,

As to the power of the third class banks, the trust companies,
to invest in FiA sPock: Under the stabtubtory definition in Sec~
tion 51-101, supra, the trust company is a bank. See also lMagee,
supra, Section 353, Though the fun0ulon of buying and selllng
securities is not included in the statutory definition, as it 1is

in the case of commercial banks, undey the common-law rule, an=-

nounced above, an Acvizona trust company being a banking corporan
tion has the inherent power to invest in securlties.

As there is no further shatub ory or: case law in Arizona on
the subject, 1t is felt that the common~law rule governs, It 1s,
therefowe, the opinion of this office that trust companles have
the right to invest in FIHA and that the same iules and pr"nciples
anply as those appllcable to a commercial bank,

'ROBERT MORRISON
The Attorney General

By L

Nevman ¥, White
Speclal Assistant to
The Attornsy General
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