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QUESTION: Who has the authorlty and duty to make inspec-
tilons of restaurants in small incorporated
townsg that do not have a city health offilcer
and who have not requested the services of
county health department, as provided in Sec-
tion 62-2182?

CONCLUSION: The Commlssloner of Public Health,

It is fundamental that the State has inherent and plenary
power to make and enforce regulations concerned with public health,

’ (State v. Burdge, 95 Wis. 390, 70 N.W, 347, 37 L.R.A. 157, 60 Am,

ST, Rep. 123, citing, on page 398 of 95 Wis,, on page 349 of 70 N.W,,
on page 160 of 37 L.R.A,, and on page 125 of 60 Am, St. Rep.;
Tiedeman'!s Limitation of Pollce Power, 2~5; Cooley's Constltutional
Limltations; Thorpe v, Rutland etec, R. R, Co,, 27 Vi, 140, 62 Am,
Dec, 625; Lake View v, Rose Hill Cemetery Co.,, 70 Ill. 192, 22 Am,
Rep, Tl; State v, Noyes, U7 Me, L89; Waldschmit v, New Braunfels
(Tex. Civ, App.), 193 S.W. 1077, 1080; Globe School Dist, vs. Board
of Health, 20 Ariz, 208, 179 Pac, 55; Loftus vs, Russell, 69 Ariz,
205,212 P,2d 91), T

In 1954, the State Legislature extensively amended Chapter 68,
dealing with Public Health. Pertinent parts of the resulting
statutes are as follows:

"68-108a, The State Board of Health shallg

(1) Protect the health of the people of the State
of Arizona," : .

"68-110, The Commissloner of Public Health
shall: * # # (4) Adminilster and enforce the laws
relating to health and ganltation and the rules
of the department and regulations of the state
board of health;

(5) Provide for the examination of any premises
if he has reasgonable cause to belleve that on the
premlises there exists a vilolatlon of any health
law of the state or any regulation of the state
board of health;
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(6) Exepcine general supervision over all mattors
relating ¢o sanitatlon aud health throughout the
state, Whenever in the opinion of the commispionew
i1t 1s necessary or advisable, a sanitcey survey of
the whole or of any part of the state shall be made,
The commlsgloner may enter upon, examine and survey.
any source and means of water supply, sewage disposal
plant, sewerage system, prison, public or private
blace of detentlon, asylum, hospltal, school, public
building, private institution, factory, workshop,
tenement, public washproom, public rest room, public
tellet and toilet facility, public cating room and
restaurant, dairy, milk plant o food manufacituring
or processing plant, and also any premises in which
he has reason to believe there exists a violagion of
any health law of the state, and regulation of the
state board of 'health, or any law which he has the
duty of adminilstering; ‘

(7) Prepare sanitary and public health regulations
for considepation by the board and shall submit to
sald boayd recommendations for new legislatlon.

* # #"  (Emphasis supplied) '

"68-112(a) The State Boayd of Healgh shall, by
regulation: (4) BPBrovide reasonable regulations
necessary to assure that all food or drink sold
or distributed for human consurption is free from
unwholesome, poisonous, or other foreign substances
and filth, insects or disease-causing organisms,i
Such regulations shall prescribe reasonably neces-
sary measurements governing the production, pro-
cessing, labeling, storing, handling, serving and
transportation of food and @drink including but not
limited to milk and fuozen desserts, Such regula-
tions shall prescribe minimum standards for the
sanltary facillitles and conditions which ghall be
maintained in any plant, packing house, abattoir,
dairy, warchouse, restauvant, or other premlses,
and any ftruck or other vehlecle in which food ov
drink 1s produced, processed, stored; handled,
sexrved ox transpovted, Such regulations shall
provlide for the inspection and llcensing of such
premlges and vehlcles used in this connectlon, and
for the abatement.as public nuisanceg of any such
premises or vehicles which do not comply with such
regulations and minimum standards;"

"68-112 (d) “he provisions of the regulations
adopted by the board under the authority conferred
by this act ghall be observed throughout the state
and shall be enforced by each lochl board of hoalth.,
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Nothing hepelin contained, however, shall be deemned

to limit Che right of any local bhoard of health, or
county board of supervisors, to adopt such ordlnances,!
rules.and regulatlons, as authorized by law wlthin

itvs Jurlgdiction, provided that such ordlinances, rules
and regulations are not in conflict with the state = -
law and are equal to or more restrictive than the
provisions of the regulations of the state board of
health," (Emphasis supplied) : ‘

"68-112 a, Public Nulsances, -~(a) Any and all
of the following conditions are hereby specifically
declared to be public nulsances dangerous.to the
public health: % % #

(3) Any restaurant, food market, bakery or other
place of business, or any vehlcle where food is pre-
pared, packed, processed, stored, transported, sold
or served to the public which 1s not constantly wmain-
tained in a sanltary condition; * ¥ *

(b) Whenever the commissioner shall have reason-
able cause to belleve from Iinformatlion furnished him
or from Investlgation made by him, that any person
Is maln%ainlng a nuisance or engaglng in any prac-
tlce contrary to the health laws of this state or
contrary to any provlsion of this act or the regula- .
tions promulgated thereunder, h& ghall forthwith,
serve such person by registered mall, a cease and
deslst order requiring such person to forthwith
vpon recelpt of such notice, to cease and desist
from such act, Within fifteen (15) days after re-
celpt of such cease and desist order, the accused
person may request the board %o hold a hearing.

The board, as soon ag practicable, shall hold a
hearing, and in the event it determines the order

1s reasonable and Just and that the practice engaged
in is contrary to the health laws of the state or
any provision of this acht or the ¥egulations pro-
mulgated thereunder, the board shall order such
pergon to comply with the cease and desist order,"

A reasonable interpretatlon of the foregoing statutes would
Indlcate that the Commissioner of Public Health has all of the power

and dutles specifically set forth,and that his Jurisdiction extends
throughout the State of Arizona,

It 1s the opinion of this office that the additional provislons
of Chapter 68, ACA, 1939, as amended, relatlive to the establish-
ment of and the powers and dutles of counby departments of health,
dlgstrict departments of health, city departments of health, and
clty-county departments of health, in no way limlt elther the powers
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or dutles of the State Board of Health and the Commlssioner of Public
Health, On the eontrary; these additlonal statutory provisions '
68-201, 28-202, 68-20h, 68-205, 68-206, 68-212, 68-216, 68-217, .
~218) provide methods of co-~operatlon and mucuql agslstance bes-
tween referred to local departmenis of health and the State Boarg
of Health in enforcing the regulations of the State Board of Health,
In other words, the State Board of Health and the Commissioner of
Public Health have the primary and over-all responsibility of pro-
tecting the health of the state. This regponsibility is 1in no way
dininlshed by additional statutory provislons relating to the estab-~
lighwment and powers and dutles of local boards of health,

It is the opinlon of this office that when there 1s an absence
of proper regulation by any local government, relative to public '
health, whether such local government be a county, incorporated
city or town, un-incorporated e¢ity or town or community, that the
State Commissioner of Publlc Health has the autho?ity and dutdy to
require compliance with state regulations, Section 68-112 a, (b),
as set forth above specifically provlides for action by the Commis-
sloner of Publlic Health under such circumstances.
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