OFFICE OF ATTORNEY GENERAL
FOR THE

Werritory of Arizona,
FRENIX. ‘TUCSON.

FRANCIS J.HENEY,
ATTORNEY GENERAL

Tuecson, Arizona, Tebruary €,18904.

Hon.L.C.Hughes,
Governor of Arizona,
Fhoenix, Arizona.
Dear Sir.-
On December 31st,1898, I received from the Secretary of the

Laan Comnission a communication requesting my opinion as to the
legality of all certificates of indebtedness now outstanding which
have been issucd against the Territory subscquent to the 3lst day
of Deccember,1800. In reply thereto I beg leave to submit the
following:

The aet of Cong¥ess approved June 25,1800 entitled "An Act
Approving with amendments, the Funding Act of Arizona" in section 15
of said act provides "that ncthing in this act shall be construed to
authorizec any future inorease of any indebtedness in excess of the
1imit preserived by the Harrison Aet: provided, however, that the
present cxisting and outstanding indebtedness, together with such
warrants as may be issued for the necessary and current expenses of
oaﬁing on Territorial, County, Municipal,and School government for
the year onding December 31lst.,1800, may also be funded and bonds
issued for the redemption thereof; and thereafter no warrants,
sertificates, or other evidences of indebtedness shall be allow to -

iasue or be legal where the same is in excess of the limit preseribed

by the Harrison Act."
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Hon.L.C.Hughes,
Governor of Arizona,
Phoenix, Arizona.
Dear Sir:-
On beceamber 31st,1898, I received from the Secretary of the

Loan Commission a communication requesting my opinion as to the
logality of all certificates of indebtedness now outstanding which
have been issucd against the Territory subscquent to the 3lst day
of Deccember,1890. In reply thereto I beg leave to submlt the
following:

The aet of Congfess approved June 25,1800 entitled "An Act
Approving with amendments, the Funding Act of Arizona" in section 15
of said act provides "that nothing in this act shall be construed to
authorize any future increase of any indebtedness in excess of the
limit preseribed by the Harrison Aet: providod, however, that the
presont cxisting and outstanding indebtedness, together with such
warrants as may be lssued for the necessary and current expenses of
caﬁing on Territorial, County, Municipal,and School goverrnment for
the year onding December 31lst.,1800, may also be funded and bonds
issued for the redemption thereof; and thereafter no warrants,

certificates, or other evidences of indebtedness shall be allow to -

iasue or be legal where the same is in excess of the limit prescribed

by the Harrison Aect."
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The funding aet in question does not pretend Yo be a limi-
tation upon the power of the Territory the county, or the municipality
to oreate indebtedness to any further extent than tc reassert and
reenact the Harrison Aot and to give further forec and effeet to that
aoct, if possible, by declaring that after December 3lst.,182C, "No
warrants , certificates or other evidences of indecbtedness shall be
allowec¢ to issue or be legal where the same is in excess of the limit
prescr.bed by the Harrison Act.* It thus becomes neecusary Lo
examine the Harrison Aot and from 1t alone to determine the limit
placed upon the power of the Territory to create indebtedness and to
iossue warrants, certificates or other evidences thereof, in order to
answer the question asked “»y the Comnicsion.

The only limitation placed upon the power of the Tefritoery,
by sald Harrison Act, to create indebtedness 1s as follows, toc wit:
"Sec.3, That no law of any Territorial Legislature shall authorize
any debt §o be contracted by or on bchalf of such Territory excert in
the following cases: To meet a casual defiecit in thc rovenues, to pay
the interest upon the Territorial debt, to suvpress insurreeticns,
or to provide for the public defense,except that in addition to any
indebtedness oreated for such purposes, the Leglslaturc may authcrize

and ploea bioa
a loan for the ereotion of peonal, charitable, institutions for such v
Territory, if the total indebtedness of the Territery is not hereby

made to exceed one per centum upon the assessed value of the taxable
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prorerty in such Territory as shown by the last general assessment
for taxation."

Ao a matter of faet the Territory has long since become in-
debted largely in excess of one per cent of the assessed value of the
taxable property in the Territory, and therefore, it is plain that
the only purposes for which a law may be passed by any Territorial
Legislature authorizing any devt to be contracted by or on behalf of
this Territory are such debts as may vecome neceessary to mecet an
accidental deficit in the revenues, such ac might arise from a large
proportion of taxes going delinquent or from a mistake in estimating

the amcunt of funds necessary to earry on the current and nececcary
expenses of the Territory, or such devts as 1t may become necessary
to incur in order to ralse the money wherewith to pay the interest
upon the present Territorial debt, or such debts as it may be
necessary to inocur to auppréss insurrections or to provide for the
public defense. Such indebtedness as I have just last enumerated
the Legislature of the Territory has full power to authorize the
Territory to conmntract.

The ncxt question to determine, therefore, is, has the
Legitlaturce authorized the Territory to oreate indebtedness which
rnay arisc from a casual deficit in the revenues, or to pay the in-

terest on the Territorial indebtedness or to sumress insurrections or

provide for the public defense. This question is easily answered.

AR R



4 A

Hon.L.C.H.4.

Revised Statutes of Arizona, Sec.2906€, provides that "In all caces
of claims audited and allowed against the Territory, and in all cades
of grants, salaries, pay and expenses allowed by law, tho auditor
shall draw a warrant on the Treasury for tho amount due, in the form
required by law, provided, an appropriation has been previously made
for such purpose, and every warrant so drawn shall be countersigned

V vy the Governor of'Seoretary of the Territery."  See.29¢7, provides,
*No warrant shall be drawn by the Auditor o¥ " paid by thec Treasurer, <
unless the money has been previously appropriated vy law; nor shall
the whole amount drawn for or paid under onc head, ever exceed the
amount appropriated by law for that purpose." Sec.Z808, provides,
"In all cases whero the law recognizes a claim for money apgainst the
Territory, but no appropriation shall have been made by law tc pay
the same, the Auditor shall audit and adjust the came, If presented
to him, and give the claimant a certificate of the amount thereof,
under his official seal, if demanded, and shall report the came to
the Legislativo Assembly, with as little delay as possiblc.”

Under the provisions just cited it is apparcnt that the Log=-
islature has by law authorized the Territory to crcatc indcotedness,
i.e. to go into debt, for ourrent expenses, always, howaver, within
the 1limit of the appropriations made for such purposes by the Legls-
lature. The Auditor is authorized to issue his warrant for the same

as an evidsnce of the indebtedness, and the Treasurcr is required to
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Btanpy said warrant upon 1its being prescnted for payment, and it bears
interest from that day until paid. In order to determinc, therefore,
whether any of the warrants or certificates of indevtedness now being
issucd by the Auditor are legal or not, it is necessary to examine the
appropriation act for 1893 as well as the levy for taxos or assessment
made by the Territorial Board of Equalization for the year 1893, and
thuz determine three questions.

First. Has the Legislature appropriated moncy for any purpose
in ecxcese of the limit placed upon its power vy the Harrison Act?

Seocond. Io the amcunt of the warrant in question added to that
of all other warrants issuod for the same purpose during said year in
exeous o0f the amount appropriated vy the legisiature for that partioul-
ar purrose?

Third, Does the total amount of warrants already icsued during
thic yoar oxceed the total amount of revenues for the ralsing of which
the Territorial Board of Equallization provided by its accecsment?

The first question is a little dirfficult to answer aven aftor
the most careful examination of the approvpriation act. At leezst two
items in that act are somewhat douvtful, to wit, the amount of seventy
fiégfﬁé?fgéi arpropriated for repairs on the Insane Asylum and the
amount of five thousand dollars appropriated to build a dormitory at

the Ubiversity. Clearly the legislaturc has no power to authoriZo
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the issuing of a warrant to cover either of these appropriations unless
there is money in the Territorial Treasury with which to pay csald
werrants at the time they are issued. Ctherwisc the legislature would
thus be authorizing the oreating of an indebtednece 1o rerair charit-
able institutions contrary to tho spirit of the Harrison Aet. sStill,
if the Board of Equallzation has provided for the railsing of sufficient
revenues to pay all the appropriations made by the logislature, includ-
ing the two last mentioned, and if 1t booomes necezsary Lo 1lctcue
warrants to cover these two appropriations solely becausc therc is an
accldental deficit in the revenues caused by a large delinquent list
or any other unexpected causs, then valid warrants could bc iccued to
pay sald appropriations even when thore was not sufficlent monszy in
the treasury with which to pay them.

Tho second question 1s caslily answered, and it is the duty
of the Auditor to make sure that said law is not violated.

Thes third question can also be easily answered by Lho
Auditor. The total amount of revenue for the raising of which thao
Board of Equalization has provided is eacily ascertainavle. I the
total amount of appropriations made by the legislature ,and which arc
to ve paid out of these revenues during the year 18935, 1s in oxeess of
sald total amount of revenues so provided to be raised, tron all
warrants lssucd in saild year 1893 to mcet said appropriaticnc arc

invalid which are drawn and issued after the full amount of warrants
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previously lssued equals the full amouht of revernucs so provided to be
ralsed. Thig scems clear to my mind for the reason that such warrants
are not icsued to meet an acecidontal or cacual deficit in the
revenucs, vut,on the contrary,thoy are lsscued to meet a manifestly
inevitable defieit in caid revenues. The Harrison Act, it seems to me,
was paccod for the very purpose of preventing the legislature from
making appropriations largely in excese of the amount of revenues for
the raising of whiech it had provided by law. With the maximum rate of
taxatiocn for Teyritorial purposes fixed at ithirty five cents on the
hundred,uron an aczseesed valuation of twenty eight million dollars for
the procoding ycar,and with the almost certain prospect of at lecast
fifteon per cent of tho taxes golng delinquent, it mmst have been
apparent <o voth the Governor and the Legislature that the expenses
of povermment for the year 1893 must bc Kept within the limit of
eighty five thousand dollars, if the Territory was tc be run upon a
cash basie. Yot the appropriation bill for 1803 provides for the
expenditure of nearly forty five thousand dollars during that year in
addition to the cost of maintaining the Territorial Prison and the
Insene Asylum. These two institutions as at present ecconomically
managed will cost the Territory not less than seventy five thousand
dollars per year, thus leaving but ten thousand dollars of probavle
revenues with which to meet appropriations amounting to forty-five

thousand dollars. It must be plain to the most ordinary business mind
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that $he Territory cannot be run upon a cash basis unlecss its revonues
from taxation at least cqual the appropriations made by the leglslature
for specific objaots,plua the cost of maintaining our Territorial
Institutions which are not cared for by a special tax,

There are two ways to remedy the present evil o as to avoid
violating the Harrison Act in the future, to wit,

First. The Leglslature can pass a law removing the limitation
upon the powoer of the Board of Fquallzation to fix the rate of tax-
ation for Territorial purposes, and permit it to mekc the levy at sueh
rate as in '1ts Judgment will produce a suificicnt amcunt of revenues
with which to pay all the necessary and current oxpenscs of the govern-
ment (1inoluding all appropriations under the head of'neccuuary).

Second. The legislature must cease¢ to make gsuch gencrous
appropriations,or it must provide for the raising of revenues Ly a
special tax to maintain our Territorial Prison and Insane Asylum.

In order to reach a cash basis as easily as possible, I advise
that Congress be petitioncd to oxtend the terms of the funding act
80 as to permit the funding of all warrants issued for nceessary and
ocurrent expenses up to December 31s5t,1805. This will enable the
Governor in conjunction with the Legilslature, at itc next session, o
arrange for the raising of sufficient revenues by taxation with wnhich

to run the Territory on a cash basis in the future.
Yourg respectfully

:%%znzaz ;QLZ/ :a1433¢wﬁ

ttory Zct s
Attornay General ofiﬁrizona_
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0ffice of the Attorney-General.
Tuecson, Arizona, February C,1804.
Hon.L.C.Hughes,
Governor of Arizona,
Phoenix, Arizona.
Dear Sir:-

On Decomber 3lst., 1893, I received from tho Secrétary of the
l.oan Commission a communication requesting my opinion as to the legal#%
ity of all certificatec of indebtedness now outstanding which have
been issued aga nst the Territory subsequent tc the 31lst day of
Decomber, 18590, In reply thereto I beg leave to sutmit the following!:

The act of Congrocse approved June 2&, 1820, entitled "An
Act Approving with amendments, the Funding Act of Arizona," in section
15 of sald aet provides “"that nothing in this aet shall be construed
to authorise any future increase of any indevtedness in excess of the
1imit preseribed by the Harrison Aet; provided, however, that the
present oxisting and outctanding ;ndabtédness, together with suech
warrants as may be lssued for the nececsary and current expenses of
carrying on Territorial, County, Munigippal and School government for
the year ending December 31st,1880, mey alco be funded and bonds
issued for the redemption thereof; and thercaifter no warranis,
certificates, or other evidences of indecbtedness shall be allowed to

iosueR or be legal where the same is in cxcess of the 1limit preserived

by the Hatrison Act." ;
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The funding act in question does not pretend to be a
limitation upon the power of the Territory, the county, or the
municipality to0 creatc indebtedness to any further extent than to
reassertd and rcenact the Harrison Acet and to give further forece and
effect to that aoct, if possivle, by declaring that after December
8lst, 1800, "No warrants, certilicates or othor evidences of indebted-
hess shall be allowed to issu@ or he legal where the same 1s in excess
of the 1limit presoribed by the Harricon Act.! It thus uecamos.
necessary to exmaine the Harrison Act and from it alone to determine
the 1limit placed upon the power of the Territory Lo creatc indcbtedness
and to issue warrants, certificates or cevidences thereof, in arder to
answer the question asked by the Commission.

The only limitation placed upon the power of the Territory,
by stiﬁ Harrison Act, to create indebtednecs is as follows, to wit:
"Sec.3. That no law of any Territorial legislature shall authorize
any debt to be contracted by or on behalf of such Territory except in
the following cases: To meet a casual deficit in the revenues, to pay
the interest upon the Territorial debt, to supress incurrections, or to
Provide for the publice defense, except that in addition to any indevbt-
edness ora;ted for sueh purposes, the Leglislature may authorizo a loan
for the erection of penal, cheritable or educational insitutions for
such Territory, if the total indebtedness of the Territory is not
hereby made to exceed onc per centum upon the aseessed value of the
faxable property in such Territory aschomm byltho last general

assessuent for taxation.t
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As a matter of fact the Territory hag long since become
indebted largely in excess of one per cent of the accessed value of the
taxable property in the Territory, and thorefore, it ig plain that
the only purposece for which a law may be pascesced by any Territorial
Legislature authorizing any devt to bve contrqctﬁd by or on behalf of
this Territory are such debtm as may besome necessary to meet an
looidental, defioit in the roevenues, such as might arise from & large
porportion of taxes going delinquent or from a mictake in cstimating
the amount of funds neceasary to carry on the current and necessary
expenses -f the Territory, or such debts as 11 may become necessary
t0 incur in order to taise the money wherewith to pay the interest
upon the present Territorial debt, or such debte as it may be ncecessary
to incur to supress 1nsurrectioné or to provide for the public defense.
Such 1lndebtedness as I have Jjust lasti enumerated +the Legislature of
the Territory has full powe to authorize the Territory to contract.

The next question to determine, therefore, ls, has the
Legiclature authorized the Territory to crecate indebtedness which Inay
arise from a casual deficlt in the revenucs, or to pay the intercst
on the Territorial indebtedness or to supress insurrections or provide
for the public defenze. This question is easily answered.

Revlsed Statutes of Arizona, Sec.2088, provides that "In all vases of
claims auflited and allowed against the Territory, and in all cases of

grantg salaries, pay and expenses allowed by law, the auditor shall

draw a warrant on the Treasury for the amount due, in the formm
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required by law; provided, an appropriation has boen previously made
for such purpose, and every warrant so drawn chall be countersigned
by the Governor or Seceretary of the Tervitory." Sec.2067, provides,
¥No warrant shall be drawn by the éuditor or paid by the Treasurer,
unless the money has been previously appropriated by law; nor shall
thn whole amount drawn for or paid under one head, ecver excecd the
amount appropriated by law for that purpose." Sec.2008, provides,
"In all cases where the law recognizes a claim for many agalnst the
Territory, but no appropriation shall have been made by law tc pay
the same, the Auditor shall audit and adjust the same, 1f presented
to him, and give the claimant a certificate of the amount thereof,
under his official seal, if demanded, and shall report the same to the
Legislativo Assembly, with as little delay as possible."

Under the provisions just cited it ic apparent that the
Legislature has by law authorized the Territory to ercate indevtedness,
1.6. to go into devt for ourrent expenses, always, however, within
the 1imit of the aprropriations made for such purposes by the Legis-
lature. éhe Auditor is authorized to issue his warrant for the same
as an evidence of tne indebtedness, and the Treasurer is required to
stamp sald warrant upon its being presented for payment, and it bears
interest from that day until paid. In order to determine, therefore,

‘whether any of the warrants or certificates of indebtedness now being

tssued by the Auditor are legal or not, it is necessary to exmaine the
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appropriation act for 1893 as well as the levy for taxes or
assessment made by the Territorial Board of Equalization for the year
1893, and thus determine three questions.

First, Has the Legislature appropriated money for any purpese
in excess of the limit placed upon its power by the Harrison Act?

Sacond. Is the amount of the warrant in question added to that
of all other warrantc 1:sued_for the same purcose during said year in
excess of the amount aprpropriated by the legislature for that particul-
ar purpose?

Third. Does the total amount of warrantc already lssued during
this year exceed the total amount of revenues for the raising of which
the Territorial Board of Equalizetion provided by ite assecsment?

& The first question is a little dirfficult to answer even after
the most careful examination of the aprropriation act. At least two
iteme in that act are comewhat doubtfuk, to wit, the mount of seventy
five hundred dollars appropriated for raepairs of the Insane Asylum and
the amount of five thousand dollars appropriated to build a dormitory
at the University. Clearly the legislature has no power to authorise
the issuing of a warrant to cover either of these appropristions unless
there is money in the Territorial Treasury with which to pay saiad
warrants at the time they are irsued. Otherwice the legislature would
thus be authoriitﬂg the creating of an indebtedness to repair charit-

able institutions contrary to the spirit of the Harrison Aet. Still,
if the Board of Equalization has provided for the raising of suffiecint



. . S -

Hon.L.C.n.C.

revenues to pay all the appropriations made by the legislature, includ-
ingthe two last méntlonad, and if it becomes nececsary to lssue
warrants to cover these two appropriations colely because there is an
accidental deficit in the revenues causced by a large delinquent list
or any other unexpected canse,‘then valid warrants could be 1lssued to
pay sald appropriations even when there was not sulficient money in
the treasury with which to pay them.

The second question is easily answered, and it is the duty
of the Auditor to make sure that said law is notlviolated. N

The third question can also be easily ancwered by the Auditor.
®he total amount of revemue for the raising of wvhich the Board of
Equalization has provided is casily accertainable. If the total
amount of appropriations made by the legislature, and which are to be
pald out of these revenues during the year 1803, is in excess of sald
total amount of revenues so provided to be raised, then all warrants
lssued in cald year 1893 to meet caild appropriaticns are invalid which
are drawn and lssued after the full amount of warrants previously
issued equals the full amount of revenues so provided to be raised.
This seems clear to my mind for the reason that such warrants are not
issued to meet an acecidental or casual deficit in the revenues, but,
on the contrary, they are lssued to mcet a manifestly inevitable
deficit in said reverues. The Harrison Act, it secms to me, was
passed for the very purpose of preventing the legislature from making

appropriations largely in excess of the amount of revenues for the
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raiesing of which it had provided by law. With the maximwa rate of
taxation for Territorial purposes fixed at thirty five cents on the
hundred, upon an acsessed valuation of twenty eight million dollars for
the preceding year, and with the almost cortain prospect of at least
fifteen per cent of tle taxes going delinquent, it uuet have been
apparent to both the governor and the legislature that thex expcnses
of government for the year 1803 must be kept within the limit of '
eighty five thousand & llars, if the Territory was teo be mun upon a
cash baqis, Yet the appopriation bill for 18% provides for the
expenditure of nearly forty five thousand dollars duringthat year in
addition to the cost of maintaining the Territorial Prison and the
Incanc Asylum, These two institutions as at present econdmically
managed will cost the Territory not less than sevanty {lve thousand
dollars per year;'thus leaving but ten thousand dollars of probable
revenues with which to meét appropriations amounting to forty-five
thousand dollars. It must be plain to the most ordinary business mind
that the Territory cannot be run upon a cash basis unless iis revenues
from taxation at least equal the appropriations made by the leglalature
for specific objects, plus the cost of maintaining our Territorial
institutions which are not cared for by a special tax.

Theré are two ways to remedy the present evil so as to avold

violating the Harrison Act in the future, to wit;
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Fipst. The legislature can pass a law removing the limitation
upon the power of the Board of Equalization to fix the rate of
saxation for Territorial purposes, and permit it o make the levy at
such rate as in its Jjudgment will produce a sufficient amount of
revenues with which to pay all the necessary and airrrent expenses of

the govermment (including all appropriations under the head of

Vicheusaryh),

Second. The legislature must cease to make such generdus
appropriations, or it must provide for the raising of revenues by a
special tax to‘;mintain our Territorial Prison and Insane Asylum.

Im ordér to reach a cash basis as casily as posslible, I
advise that Congress be petitioned to extend the terme of the funding
act 80 as to permit the funding of all warrants lssued for necessary
;nd current expenses up to December 31,1808, This will enablec the
Governor in econjunction with the Legislature, at its next session,
to arran;e for the ralsing of sufficient reveuues by taxation with
which to run the Territory un a cash basis in the future.

Yours respectfully,

Francis J.Heney,

Attorney-Gencral of Arizona.






