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STATE CAPITOL
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July £1,1923.

He S.MeCluskpy
secretery to the Governor,
Phoenix, Arizona.

Dear lr.McCluskey;

Complying with your request for en opinion
as to the constitutionelity of Chapter 26 session lLaws of
Arizona, 1921, with respect to matters submitted by lir.John
Leam, of Kingman, Arizonc, we have made some search into the
gauthorities and beg to advise you as follows;

The chapter in cuestion is an amendment of
paragraphs 704-706 Penal Code of 1913; Its purport is to define
the felony of obteining lebor by fulse pretenses, and to fix
the penalty therefor. It defines two distinct elements either
of which constitutes the crime. They ere, first, emplgying labor
witihout having sssets within the County wherc the cmployment
is mede sufficient to pay the lebor for & term of two weeks,
and in addition thereto, having mede false representations as
to the possession of such sssets, and second, having failed to
pay employees upon the terminction of the employment, within
five days after dcmand.

The penalties provided ame imprisonment in
the State Pristm and & fine. It is also provided thet in any
judgment of conviction secured,a civil judgment is entered in
favor of the employee for the wages due, with wages up to the
date of payment of the Judgment, costs and attorney fees.

Does the chapter violate the constitutionsal
provision against imprisonment for debt? It will be noted thet
srticle 2, 3ec.18 of our constitution inhibiss imprisonment for
debt except in cases of fraud. It is universally sagreed that e
debt within the meening of the section implies & debt arising
out of contract. That is, not & d.bt arising in tort, or as &
penalty for the commission of & crime, or for other lisbilities
not contractual.

#ith respect to the matier of imprisonment for
mere failure to pay the wages within five deys after demand, a8
prescribed in the sccond dsfining clause of the Chepter, we are
of the opinion that & conviction under such clause might be
held to result in an imprisonment for debt. A number of the
3tate Courts have so construed similer provisions, and while our
Jupreme Court in P, wer Co. va. State 19, Ariz. 114, has
refused to follow tge reagoning in these cases, the issues
involved in this case did not comprehend an imprisonment, for
the reason that the defendent was & corporation incapable of
imprisonuwent. In any event we would deem & convietion under this
clause &t least doubtful if taken to the Supreme Court.
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A3 to & conviction secured under the first cleuse
of the Chapter, that of not naving assets and mesking false
resresentations &s to thet fect, we can sec no reeson why such
gonviction should not be sustained. It is clearly analogous to
eny other case of obteining money of cnother or any thing of
value, by memns of false representations, end is clearly without
the purview of the constitutional provision as to imprisonment
for debt.

It will be noted thet the Chapter provides for & civil
judgment in sudition to the judgment of conviction. 4s to whether
this constitutes & teking of property without due process of law
we do not sttempt to say. de confine this statement to the penal
featutes of the Chapter.

In eny event it would appear to this office thet 1t
would be good policy to have the metter finally settled by the
Courts, and thet for such purpose the validity of the law should
be sasumed, end an attempt at enforcement be made.

Very truly yours,

assistent Attorney Generel.



July 24, 1923
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Second, Every employer shall fix pay day which shall deé twice &
month. (Seotiom 704, Ponal Code of Arisona)e

_ Third, when an employee gquits the gservice of an employer, he should
be paid his wages at onoe. [Section 708 of the Pemal Code of Arisoms)

, Pourthy Failure to comply with the provisions of Chapter 26, of the
Session Laws of 1921, is defimed to be obtaining labor under false pre-

|

' From my knowledge of the subject I lmow that in the majority of these
cases, frand is involved from the start. The majority of employers who
ﬁlhwms.aomt intond to pay them when the men are employeds

he law gsets out to prevent fraud, and in my judgmont the guostion of im-
prisammont for debt should not enter into the question as a dofense of

frand.

I make these commwmts in the event that you care to review your op-
iohde or chenge it in any way before I send & copy to Mre Leam in Kingman,
in reply to his letter.

Vory sincerely yours

SUCRETARY 70 THI GOVERNOR
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Lear oir;

In respect to your letter of July 24, 19:3,

relative to the proper interpretation of ‘aragrepvhs 704
and 06 of the Penul Code tike: in conunBetion with Chuepter
26 dession Laws of 1921, we find that you are csorresct in
your view thut the laws are co-related, cud tnat the later
law is not an amendment of the other scections mentioned.
However we &re uncble to see where this fact in
any purticulser eslters our opinion submitted to you under
date July <1,l92%.

An anelysis of sectiong 704-705 will ruveael the
fact that these scctions are not of very mucn evailabllity
in the cuse under discussion. section 704 definus who are
10 designute scmi-monthly pey duys ; They are s follows;
The Jtate, and its doupartments; Contructors cmployed by
contract unuer the otete or any depurtment thereof, or by
eny municipelity in the ostateg whether such contructors be
individueal ,firm or corporutiong wvery company or corporation
doing busines. in the ostate.

Hence the provision is not mede to include the
individual employcr, exccpt he be employed under contract
with the oState or & municipelity or department of the Jtate.

Jection 705 provides that when wn cmployee quits
the gervicc or is discharged he must be peid in cash or by
check, and &t once. This wpplicution is gencrel cnd applies
to any &nd all clasgses of employers, whether enumersted in
section 704 or not. Section 706 defines the ofrense of
violating the provisions of oSections 704-705. It copeers
to limit the comumiscion of the offense to contrictors &s
guch are #efined in section 704, 1.e. contructors under
contract with the oState,its departments and municipelities.

Corgor&tiogﬁ 6180 wre subjuct 1o the go:u}ty of the uct. |
ence it would appesar that en individual employer
not under contract with the state does not need to designate
gseml monthnly vay days, and is not cubjeet to nroseceution
wnder the Jections referred to abeve.

Chapter 26 leawsg of 19Z1 howevur uwoes uppesar to
afford your corrospondent & remsdy. 4s stuted in our former
letter it defines two distinet scts or omigsions which
each constitute the offense of obt:ining lebor under fulse

§
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pretenses. First tne employment of lebor without heving
es3cts to cover the weges for two weeks, where such
employment is mude DLy means of felse representations us

to having such agsets; Jecond the failure to ney weages
within five days after such wages cre due, upon the discharge
or resignution of the employee. It is this lust provision
that we referred to in our former letier, when we made use
of the words." the mere feilure to pey wuges when due" ete,
By that we mean the fuilure to pay such weges without other
conditions cnterdadg into the question, thet is without any
fulse representations huving been mude by the cmployer.

We &are rather inwlined to Dbelieve-thet the Courts might
declare thut an imprisonment wnder this luast onrovision

would be imprisonment for debt. However we cunnot anticipate
what view our Courts might teke, as the cases we have
inveastigeted are in decided conflict on the subject.

In eny event & prosccution could be secured in
prectically all the cases you mention under the firast
provision of the, Cheapter. learly every one of the many
wild c&t mining opcrators mekes some puffing statement
relative to his finencial responsibility, &nd it 1is most
usually upon the strength of uuech stutements that the
avereage miner eaccepts the employment.

If your corrospondent hes been induc:d to work
under false stutements as to Iinenciel condition mede by
the enployer, it would wppecur thut a clear cese is made out
free from &ny constitutional question, and if poscible it
would be best to bring the action under this provision of
the code.lf not it might be brought under the sccond clause
and the law tested as to its constitutionality, slthough we
do not wish to be understood to maintein thet the Courts
will declare this provision vealid.lhey may not do so, but
in any event it should be determined one wey or the other.

Very truly yours,

A. R gk

assistant atiorney Ceneral.



