Attorney General

1275 WEST WASHINGTON

Bhoenix, Arizona 853007
Robert R. Corbin

February 9, 1990

The Honorable Charles R. Hastings
Yavapai County Attorney

Yavapai County Courthouse
Prescott, Arizona 86301

Re: 190-018 (R89-146)

Dear Mr. Hastings:

Pursuant to A.R.S. § 15-253(B) we have reviewed your
November 24, 1989 and December 1, 1989 opinion letters to
Phillip England, Superintendent of Camp Verde Unified School
District. We concur with your conclusion that A.R.S. § 9-243
does not authorize a town to apply its road surfacing ordinances
to streets or roads within or adjacent to school district
property.

Sincerely,

BL ol

BOB CORBIN
Attorney General

LSP/1pf
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CHARLES R. HASTINGS
YAVAPAI COUNTY ATTORNEY

December 1, 1989

Mr. Phillip England, Supt.

Canip Verde Unified Schoo! District No. i
P ¢ Box 728

Can-p Verde, Arizona 86327

Re: Addition to my letter of Novembor 20, 1989
concerning the letier from Town of samp Verde

Dear nMr. England,

I would like to update you on a conversation | had with
the Camp Verde Town Attorney Ron Ramsey concerning your
letter to him basced upon my letter 1o you dated November 24

3

19¢9.  Mr. Ramsey stated that there is no problem about your
buildings nor any question on huilding permits. The only
question is on the road you plan to build. The Town relies

on A.R.S., Section 9-243(B) for its position that it may
require you to build a road on school district property

to Town standards. Mr. Ramsey calied to make sure that |
had considercd A.R.S. Section Y-243 (copy enclosed) when |
wrote you my legal opinion. I had considered it, but did
not discuss it in the opinion as | was not sure whether the

Town was trying to rely on that statute since they have been
talking to you in terms of "road permite" and "zoning
clearance permits."

The statute upon which the Town re!ies was amended in
1883 to include the following:

" B. The council! may by ordinance require the
proprietor or owner of any nroperty within the town at
the time of the development of the property to
construct streets within and adjacent to the property.
I'f the council determines that such streets are
necessary before the development of the property, the
council may order these improvements to be constructed
by the town at its expensc and the expense shall be
assessed against the property. The council may provide
and approve the manner of assessing the property at the
time of development and provide the manner of
collecting unpaid assessments at the time of
development of the property subject to thne following
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limitation:

1. The assessment of property, if adjacent
arterial streets are involved, shall not exceed the
cost of improving more than one-half of the width or
more than one thousand lineal feet of such adjacent
arterial street, except that if any parcel of tand is
presently being used for single family residential use
and the width of such does not exceed two hundred
lineal fcet, such property shall nct ha assessed
greater than one-half the coct of the werage
residential street within such city or town.

2. The ass2ssment of praoperty shal!l not exceed

the actual expense incurred by the tow: at the time of
construction,

C. Any assessment under this section shall abate

if the property has not been developed within ten years
of the assessment.-

D. The determination of necessity by the council ‘
resulting in the assessing of property under this

section may be appealcd by any aggrieved party to the
superior court.

E. As used in this section:
1. "Development" includes construction of
residential, commercial or industrial buildings or

Structures or major additions or alterations to
existing structures and includes new buildings or
structures situated on such property. When such
property is zoned for agriculture or single family
residential use at the time of assessment, development
shall also require a chang: of use or purpose.

2. "Streets" may include asphaltic concrete
surtacing, aggregate base, curb and gutter, concrete
sidewalks and tiling of irrigation ditches and storm
drainage facilities if required."

The Town interprets this statute as giving them
authority to require tne “proprietor or owner of any
property within the town at the time of the development of
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the property to construct streets within and adjacent to the
property" as applying to the school district., |p my opinion
this statute does not contemplate application of Town road
surfacing ordinances to streets within or adjacent to schoo]
pProperty for several reasons,

The primary reason the statute is not applicable is

contained in my original advice letter. The school district
is still a political subdivision of the S5tate, delegated by
law the authority and responsibility to perform a

governmental function through its schoo! govérning board,
Not subject to the general police powers of g municipal
corporation. Op.AG 186-033, 183-052. Unlike A.R.S. Section
34-461, which'specifically grants jurisdiction over the
school district for purposes of applying local building
codes to the construction of public buildings on school
district Property, A.R.S. Section 9-243 does not grant an
exnpress power to the Town to allow them to require another
political subdivision 'o comply with their street ordinance.

tn fact, the statute allows a town to "by ordinance
require the proprietor or owner of any property within the
town at the time of the development of the property to

construct streets within and adjacent to the property." The
term “"development" js defined as "includes construction of
fesidential, commercial, or ‘ndustrial buildings or
structures..." None of these cateqgories include the
development of school buildings and roadways planned by the
school district. The word "includes" as used in this
definition is a term of timitation specifying all the

particular things included within the general term
development . Black's Law Diqlionarx, Fifth Edition, p. 687:
The Oxford Universal Dictionary, 3rd Edition (1855) .

't would also not be a reasonable interpretation of
A.R.S. Section 8-243, that it applties to school district
Property since the school district has its own inherent
statutory power to provide adjacent roads by use of A.R.S.
Section 15-995, allowing the governing board to pay for
improvements on property adjacent to schoo] district
property "by the levy of a special assessment upon the
taxable property in the school district." A.R.S. Section
15-995. I't would make little sense to give g governing
board power to levy a special assessment upon taxable
property in the school district to build "adjacent ways" and
yet allow the city or town within which the District js
located to levy an assessment against the property of the

_“m.ﬁ_____.._a_—L-—--Anuu-uhltﬁ-uuﬂiilillﬂﬂnilﬁliilﬂﬂlh
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school district to pay for streets built on the district's
own property, '

The procedures set out in A.R.S. Section 9-243
contemplate an assessment of property "if adjacent arterial
streets are involved... not exceed(ing) the cost of
improving more than one-half of the width or more than one
thousand lineal feet of such adjacent arterial street” or

"not (to) exceaed the actual expense incurred by the town at
the time of construction.

Basicéliy this procedure is used by a town when the
town does the construction itse't and then assesses the

property owner for their portion of the cost. This occurs
"if the council determines that such streets are necessary
before the development of the property." An appeal to the

superior court is provided in A.R.S. section 9-243(D) to
appeal such a determination of necessity resulting in the
assessing of property.

The Town has no authority to deny vou "road
construction permits" except as such construction may affect

a road of the Town. In A.R.S. Section 9-243 a town is given
the authority to enact an ordinance to require an owner to
construct streets within and adjacent to the property. It

also gives the town authority in certain circumstances to

assess a property owner when the Town build: such required
roadways.

I would suggest that you proceed with your bid as
planned and perhaps negotiate with the Town as to what type
of road you will build particularly where it may connect to
any of the Town's roadways. | reiterate that in my opinion
the Town has no power to force you to comply with their

ordinance pursuant to A.R.S. Section 9-243 or elsewhere in
the law.

| am submitting a copy »f this follow up letter to the
Attorney General's Office fo- his review pursuant to A.R.S.
Section 15-253(B).

Very truiy yours,

OLD\’(/\%O 6 (u/@u

Victoria E. Witt
Deputy County Attorney

VEW/djp
Enclosure




! o —
-CITIES AND TOWNS

Lown or city Lo levy an
" of Lhe state precludes

114 of issuing and

esstnan len dollars nor
S0 issued,

spread of cuntagious,

vand within two miles
{or.

commitling nuisances.

premises Lo clean Lhe
1l thereto.

W the limits thereof,
sleaming or rendering
where any nauscous,

nmay be necessary or

on, make regulations
s thereof,

agglers and idle and
s, leading an immoral
son, and persons who
period not exceediing

T acks, bridges,
i { the town.
re e as possible
aces.

or cable roads and
* fares W be charged
‘ls wherein Lhe same
i, crussways, dilches

¢ exlinguishment of

per for the earrying
1L or officer thereof,

iolalions thereof by
the discretion of the
me shall be impused
rard labor exceeding

m, its officers and
it and order of the

Y

Q'N 1

Tq0-0:15
CITIES A" YOWNS

§ 9-243

municipalities, and o provide the manner of proseculion and define the punishment for

the violalion of such ordinance,

Amended by Laws 1980, Gl 229, § 1, eff. April 23, 1980.

Law Review Conunentaries )

Living conditions and facilities in Arizona's
local jails and prisons. Ariz, Stale L.J. 2, 1915,
301,

Nates of Decisions

Train apeeds 31
Warranls 28.5

22, Ordinances

Provision of licensing ordinance that no adult
enterlainment license could be issued or renewed
if the applicant knowingly made any false state-
ment in the applicalion was conslitutionally in-
firm as the vrdinance regulated an aclivity sub-
ject W protection under U.S.C.A.Const. Amend.
1, i. e, nude dancing; whether or nol a [alse
slalement had been knowingly made involved
the appraisal of facts, exercise of judgment and
formation of opinion. Wortham v, City of Tue-
son (App.1980) 128 Ariz. 137, 624 P.2d 334.

Admitled operators of enlerprises (alling willi-
in scope of ordinance licensing and regulaling
adull enlerlainment enterprises lacked standing
W chiallenge that purlion of ordinance disqualify-
ing an applicant [rom a license if ke has been
convicled of certain crimes where plaintiffs did
not allege that they had been convicled of any
such crimes. 1.

Where ordinance licensing il regulating
adult entertiinment enlerprisca defined such en-
lerprise s an aclivity wherein was {urnished
opportunily o (eel, elc., or be enterlained by
unclothed budies or W view or pholograph any
such aclivity, vrdinance applied only w live en-
lertainment and encompassed nude or partially
nude dancing, activities subjecl Lo protection un-
der U.S.C.A.Const. Amend. 1, despite exceplion
for perforinances in theaters or cuncert halls
wherein such display was an inlegral part of a
dramalic or comedic presentation. Id,

A licensing ordinance which, while npinging
on rights under U.S.C.A.Const. Amend, 1, pives
licensing authorily broad discretion Lo refuse n
vermil is an unconslitutional prior restruint of

thuse rights, and correspondingly, an ordinance
which permits discretionary revocation of such a
license must be invalidated. 1d.

Where subsection of ordinance defining crime
of indecent expusure was invalid because it cun-
flicted wilh § 13-1402 on indecent exposure, sub-
seclion of ordinance prohibiting solicitation of
indecent expusure was also of no effect. State
ex rel. Baumert v. Municipal Court of the City of
Phoenix (App.1979) 124 Ariz. 159, 602 P.2d 827.

Although city may not enact an ordinance
defining crime of indecent exposure which con-
flicls wilh § 13-1402, it may criminalize an acl
of aolicilalion of indecent expusure nol covered
Ly state law, Id.

City charters and urdinances are o le con-
slrued by same rules and principles which gov-
eri construction of slalules. Rollo v. Cily of
Tempe (1978) 120 Ariz. 473, 686 1".2d 1285,

Provisions of this seclion granting the com-
mon council, wilhin town limits, power to enforce
the observance of Lown ordinauces and to punish
Lhe violativns thereofl would Le deemed Lo have
Leen amended by iniplication so that the jurisdic-
Livnal limits of city or town police courts would
coincide wilh the litnils of Lhe justice of the
heace courls, as mandated by § 22402 providing
that, in each city or town, Uiere should be a
pwlice court wilh jurisdiction of all cases arising
under the cily or Lown ordinances aml having
jurisdiclion concurrently with tie Justices of the
preace of precinels in which the cily or bown is
lueated of slate law violalions committed within
limits of the city or Wwn. Op.Atty.Gen. No.
179-211.

28.6. Warrants

I absence of statules roverning warranl pro-
cessing, cily and county agencies possess inher-
ent and current authority in such jirocessing.
Op.Atty.Gen. No. R75-432, p. 133, 1976-76.

31. Train speeds

"This seclion empowers the common council of
a wn W regulale the speed of locomotives,
showing clearly that the legislature has given
ninicipalilies Lhe power W regulale train specd.
Up.Alty.Gen, No. 182-110.

+

§ 9-243. " Construction of streels and sidewalks; defuull of property owner; abate-
ment of asscssment; appeal; definilions

A. The common council may require the
wilhin the town W construcl a sidewalk

proprielor of any block, lot or parl of a ot
in front thereof of a width and type of

construction as it may direct, an may by ordinauce provide that upon failure of the
proprielor to conslruct the sidewalk within a time v be prescribed after notice so Lo do it
may be constructed by the lown, and the expense thereol assessed against the block, lol
or pari thereol. The council may provide the manner of making the assessment, may
approve the same and provide the wanner of collecting the assessment.
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CHARLES R. HASTINGS

YAVAPAI COUNTY ATTORNEY
YAVAPAI COUNTY COURTHOUSE ©

PRESCOTT, ARIZONA 86301
Criminal (602) 771-3344
Civh {602) 771-3338

November 24, |949

Mro Phillip England

Camp Verdoe Unifjed $.1). No. i
o0 How 728

Camp Verde, Arizona 861727

Res Town ol Covmpr Vorde fol Lo g Nowvember 14, 19019
Submibted ror WY peviien aod o e,y Gy Gy

Dear Mr. Fngland:

altached for relerence) Lo Campr Verde ciehontl Disbrict s
archilLect from the 'Town of Campr Verde COnCern g Lheir

review of the silLe plan For 'hase oo Moddbe Verde Sehool .
Aceording Lo paragraph six ol bhe Town s (ollor . o reply Lo

L have reviewed the November 1. U Telter (copy

v

their lebtor is exparclod and stch Telter shoula addiress cacl
of the comments contained in Uhe delber hefore "ponrwi Ly e %
be issued for the worl as Shown oo Lhe plans prroviced ™,

In Lthis lelter 1 wiltl (it DdviIse vou an gonera
terms how ynu might specilically address cach ol L
commenlts it Lhe Towrn * s lelter, noxt 1 owill St tzer b
tegal baclaground upon wWhich Lhis advice i Larsiid,  and
Fivally 1 will advisc you of your apbions shoubd Lhe 'Town
rersist in holding up school consbruction hy taiture Lo
granl, poermits,

In your reply lelter Lo he Teonwrr, yon miahl answer:
comments in paragraphs one Lhrovgh Five as ol lovws:

L. The roadway on sile plan Tor Phase 1, Middle
Verde School is a newly constrocted prrivale roagidway Lo be
located entirely upon school district property. s nol &
public road. ‘The Town has o aubhor iy over the schoo
district property exceplt, as allowed by stabule in ARG, 4
31461, applying local buttding codes Lo Lhe consbruclion ol
pubilic buildings. Sceo § 9 2A00R) ), Clovn s power Lo
cont.rol public roadways).  'Ihe Town bas no jurisdiction Lo
require Lhe school’s rvoad Lo Lave « 608 Fool righl-al -way

. widlh, 32 feet roadway and concroele curl and gqub.lor.
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2. The Town standards conlained in Seclion CVHOU () ‘

do not apply Lo privale roadwiays on school disbricl
property.,

4. The school districl, may construct, stdewal ks and
crosswalks when the districlt determines thal, sueh ari
needed.

. The drainage requiremenl, was addiessod by L
archileclt and Flood Control Districl approval is boeing
sought. 'The Town has o jurisdicbLion Lo wilhhotd v s
from the school disbrict based upon compliance rogquirement.s
of tie Flood Control Dislrictl.,

5. The School Districl, docs ool frlan Lo submil,
revisod plans indicabtire; conformance wilh ilems Loand 2 Lo
Lhe Pown as J6 is Lhe posilion,of Lhe school district, hasod
uporns advice oblLained from Lhe Counly Al Larney (copy ol
writllen opinion sent Lo At torney Genceral and pending
review), Lhat the Town has no jurisdiction over Lhe schiool
district beyond Lhe aulbority given in AJR.S. E 34-461 which
applies only to public buifdinags. The school dislricl has
met all Town and State Fire Marshall standards on its
buildings as well as receiving Slate Fire Marshall approval
on ils proposed private roadway.

LEGAL_BACKGROUND .
The Town of Camp Verde has

such powers as aro
expressly qgiven il by statule or necessarily implied Lo aid
Lhe mmicipality in carrying oul an texpress power . Town
ol _Gitla Rend_v. Hughes, 13 Ariz App. 447, 477 .24 H66
{1970), See AR.S. § 9-240. The Town has exclusive control

over the "slreels, alleys, avenues, and sidewalks of _Lhe
town". A.R.S5. § A=2004) (a) = (). ids includes public
roadways established hy sltabutory dedicationg, grani. or
commor: usage.  Hughes_ v, City of Phoenix, 64 Ariz. 331, 170
P.2d 297 (1946).

The Attorney General has noever addressed Lhis exact
point. concerning the Town’'s authorily Lo hold Lhe schaol
distlrict to its Town standards [or a privale roadway on
school property,.but there is sowme delinialion of a
municipality’s authority over school district properlty in
two Attorney General’'s opinions and an older Arizona caso
which has been disproved in part due to Jegislative action
in 1984, See, Attorney General Opinions 182-092, 186-0373,
AR5, § 34-461 (Amended 1984);  lBoard_of Regents v, Cily of
Lempe, supra. The simple answer s Lhat goeneral by Lhe Town
lacks authorilty over privale roadviays and in addilion it has
limited authority over the school district property in

particular. .
The general vule is Lhal. school disbricls are

political subdivisions ot the Stale, delegaleod by law Lhe
responsibility of pertorming a governmeanlal Tunclion by Lhe
school disbricl governing boards nol subject, Lo Che qeneral

S
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police powers of a municipal corporation. The powers ol Lhe

goveining boards include construction of school butldings,
roadways, and adjacent ways., ARG §S 19-344 1 and 15H-995,
11 19176 Lhe AtLorney GCeneral issued an opinion which poinled
oul. that in 1984 the Jegislature specitically provided that
local building codes now apply Lo Lhe consbruchion ol public
buildings including new constiraclion ol schoel disbrict
buildings. Op. AG. 1A6-043. 'his aopinion does nolt change
Lhe basic premise Lhal a school district is a political
subdivision of the Stale not subjecl Lo roquiabtion by the
municipality in which il exists. This opinion discussed Lhe
application of Lhe 1904 statube, AR.S. & 34-401, expanding
he aubthority of a local government Lo incluode applying
1ncal building codes Lo "public buildings™. The staluble s

. not interpreted expansively and certainly would notl inclade
roadways on school propervly.

T would advise Lhal you address a Jleller Lo Lhe 'own
and specifically send a copy Lo cach council wmember
declining to submit revised roadway plans, since Lhe
District is not required to comply with Town standards. 1o
addition, you should advise the Town that theirv failure Lo
grant a building permil based upon required changes in
roadway plans is inappropriatc. I would explain Lo Lbhem
when your construction Dbid will go out and requesl that all
permits be granled based upon Lhe plans already submnilbed.
In addition you may advise the Town Lhalt it bLhoe permils are
not forthcoming in time to meel your next hid schedulae, you
will seek a mandamus or obhcer appropriat.e legal aclion so
thal the District does nol suffer additional damages due Lo
the delays on the part of the Town.

L you have any (urlher gquestions please advise we.
T am submibting a copy of Lhis lotber o Lhe AtLorney
General's office for his review pursuant Lo A. L5008
15-203(1).

Very Lruly youars,

Dicﬁm‘a ¢ bj%l

Victoria . Will
Depuly Counly Atlborney

Enclosures (73)
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/ .
‘ ' P.O.Box 710
g Camp Verde
Arizona 806322
- (602)567-60631
T.A. Patsons L 70 0/5/ .. )
Mayor November 14, 1989
Carier Rogers
Viee M Mr. Dennis Umber, A. I. A.
ee ol Dennis Umber and Associates
8553 Via De Sereno
Scottsdale, Arizona 85258
Woody Dichl

Councilmember | SUBJECT: REVIEW OF SITE PLAN FOR PHASE I, MIDDLE VERDE SCHOOL

s

.. . Dear Mr. Umber:
Patricia Kaminsky

Councilmember

The Town of Camp Verde would like to thank you and the school
board for submitting your project for review. The plans were
detailed and informative and show that the new Middle School will
inReynolds | € an exciting project which we can all look forward to.

Councilmember '

As we have discussed, the Middle School project is under a tight
timing schedule and I appreciate your patience in waiting for the
Town's comments. Today I received the survey results which
refer to the access road easement as an ingress/egress easement.

1 had requested this information from Harold Hallett over a week
ago. .

Tom Shaw

Councilmember

Serry Taylor While the Town has no problem Qith the school initiating its
bidding process next week, I would suggest that consideration be
given to the following comments:

Councilmember

11, The anticipated traffic and general wuse - of the access
David A. Maynard roadway places it in the Residential Collector category,
Town Manager thereby requiring a 68 foot right-of-way width and 3€ feet
Town Clerk roadway and concrete curb and gutter. 37’
2. The construction of the roadway will be the responsibility
of the applicant and in accordance with the Town Standards.
‘Ronald C. Ramsey . " . .
The construction of the roadway surfacing shall be a 2-inch
.“’“A“W"“Y seal on an appropriate base. A copy of the Town Standards

are enclosed for your review,.
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" Middle Verde School Comments

3. While it is not <currently required in the Town Standards,
the Town suggests that sidewalks be installed and painted
crosswalks be installed along the roadway and within the 68
foot right—of4way width. Crosswalks should be installed at
all critical intersections (i.e. one at each entry to the
site and at Montezuma Castle Highway) so that the high level
of pedestrian access for the school can be safely;

accommodated. )

4, The drainage report and project plans have been submitted
to the Flood Control District for their review and approval.
Once comments are received from the District, they will be
forwarded to you, Compliance with all Flood Control
District requirements will be necessary prior to issuance of
any permits from the Town.

plans indicating conformance with items 1 and 2 above to th
Town. Permits for road construction and on-site huilding
construction must be issued prior to the start of any work.

i

5. Prior to commencement of any work, please submit revisec:'

6. If all of the above comments are addressed, permits may be
issued for the work as shown on the plans provided. Please
note that future phases of the Middle ' School project are

subject to review, approval and issuance of permits prior to
commencement of any work.

All comments listed herein are mandatory (excepting item 3)
unless waived by the Town Council. As referred to in my letter
of November 8, 1989, all Phase I project related fees will be
waived once the requested letter has been received.
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Middle Verde School Comments

Once again, thank you for the opportunity to review the plans. I
look forward to working with you on the project and hope the
project continues on its anticipated schedule.

Should you have further questions, please call.

Sincerely,

Laura C. Kuhn
Director of Planning and Zoning

‘ enclosure

lck/wdpft/middles

cc: David Maynard, Town Manager
Ron Ramsey, Town Attorney
Doug Jones, Road Superintendent
Todd Rocwell, Town Engineer




