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F. The governing board may aadmit
nonresident foreign students who are in
exchange programs recognized by the United
States department of state and the state board
of education without payment of tuition or as
it may otherwise prescribe,

A.R.S. § 15-823(F).

The doctrine of statutory construction known as
eypressio unius est exclusio alterius provides that expression
of one or more items of a class 1indicates the intent to exclude
all items of the same ciess which are not expressec. Ping
County v, Beinfeid, 134 Ariz. 132, 134, 654 P.2d 281, Z8<
(1982). Specific authority in A.R.S. § 15-8Z3(F) to walive
tuition for nonresident foreign students in recognized excnange
programs and the clear statement in subsection (3) that tuitlon
nust be charged except &s provided in other subsections of that
statute manifest an intention of the legislature that no other
exceptions to the tuition requirement are permitted.

Therefore, the board has no authority to waive tuition
for studencts who &ar2 enroll=cd in exchange programs that ar2 not

recognized by the United States Department of State and tne
State Board of zTducatiomn.
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OFFICE OF THE - ALAN K. POLLEY

COCHISE COUNTY ATTORNEY
Cochise County Attorney

P.O. DRAWER CA

BISBEE, ARIZONA 88303
(602) 432.8703 EXT. 470

EDUCATION OPIRION |

ISSUE NO LATER THAL.

September 22, 1986

Dr. John Sinclair ]]—;ﬁfpgb l FORMAL OPINION
Superintendent LN —.]

Sierra Vista School District
4001 Fry Blvd., N.E.
Sierra Vista, AZ 85635

Dear Dr. Sinclair:

The Sierra Vista Unified School District, No. 68, has requested a
legal opinion regarding the admissibility of foreign students
without payment of tuition. The students, who are temporarily
living within the district, are participating 1in anm exchange pro-
gram which is not recognizec by either the United Stetes depart-
ment of state or the state board of education. It is my under-
standing that if the District agrees to accept these students,
the students will be aveilzble to make presentaticns about their
native country to school groups. In addition, individual Dis-
trict students may be permitted to study in other countries
without payment of school tuition. Thus, the presence of the
foreign students may be expected to enhance the learning environ-
ment of District students and to provide an opportunity for
District students to study abroad.

The pertinent statutcry provisions are found in A.R.S. §15-823.
They are as follow:

"Fxcept as provided in subsections D, E and F, children
of nonresidents of this state may be admitted upon pay-
ment of a reasonabie tuition fixed by the governing
board."

6A A.R.S. §15-823(B).

"The governing board ray admit ncnresident foregin stu-
dents who are in exchange progranms recognized by the
United States depart-ent of state and the state board
of education withcut pavment of tuition or &as it may
otherwise prescribe."

64 &L.R.S. §15-823(F).

Admission of nonresident foreign students who are participating
in programs recognized by the United States Department of State

znd the Arizonma Boerd of Zcuceviocn without payment or tuition is
expressly eauthorized. On the other hand, edmission of students
in non-recognized prograng zpresrs o te contingent wpen paynent
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of a reasonable tuition. This statutory requirement has been
incorporated in Sierra Vista School District Policy JECG-R:

The District will accept other tuitior students
approved by the Governing Board by order of the Courts
or as required by state law,

Unfortunately, neither Arizona statutes nor School District
policy directly address the issue of what constitutes the appro-
priate amount of tuition. Public entities are, however, consti-

tutionally prohibited from conferring gifts on private entities,

Article IX, Section 7 of the Arizons Constitution prohibits the
state and its political subdivisions firom making any donations or
subsidies to private entitites. 1/ This does not preclude 211
public expenditures which benefit a private party. If an expend-
iture is for & public purpose, the fact that a benefit is con-
ferred uvpon a private party does not automatically invalidate the
expenditure. Industrial Div., Auth., of Pima County v. Nelson, 109
Ariz. 368, 509 P.2d 705.

In Wistuber v. Paradise Vallev Unified School District, 141 Ariz.
346, 687 P.2d 354 (1984), the Arizona Supreme Court adopted a
standard for determining when the constitutional prohibition
against public expenditures to private parties is violated.
Citing Cityv of Tempe v. Pilot Proserties, Inc., 22 Ariz.App. 356,
97%), the Court held that a pubiic expenditure to
vy is valid only if the public entity receives con-
is not "'so ineguitable and unreasonable that it
to an abuse of discretion', thus providing a subsidy to
ivate entity." Wistuber, supra, 141 Ariz. at 349, 687 P.2d

N ot oW
o]
]
)
ol
'.l
I3
-

1/ Article IX, section 7 of the Arizona Constitution provides:
Neither the state nor any county, city, town, municipality, or
other subdivision of the State shall ever give or loan its credit
in the eir of, or make zny donation or grant, by subsidy or
ctherwise, to any individuval, association, or corporation, or
become a subscriber to, or a shareholder in, any company or
corporation, or become a joint owner with any person, company, or
corporation, except as to such ownerships as may accrue to the
State by operation or provision of law.
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In determining whether a particular transaction meets this
"equitable and reasonable consideration” test,

"la) panoptic view of the facts of each transaction is
required....The public benefit to be obtained from the
private entity as consideration for the payment or con-
veyance from a public body, may constitute a "valuable
consideration" but the Constitution may still be vio-
lated if the value to be received by the public is far
exceeded by the consideration being paid by the public.
Of course, in reviewing such questions, the courts must
not be overly technical and must give appropriate
deference to the findings of the governmental body."

Wistuber, suvbra, 141 Ariz. at 349, 687 P.2d 257.

Based on the foregoing, it is mvy opinion a school distri
admit foreign students on unrecoginized programs without 'p

c
of tuition provided that:

T mey
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1. The district has sufficient open positions and/or
resources to accommodate such students;

2. The benefit conferred on the district in ex-

PER OIS

change constitutes a reasonable and equitable consider-—
ation; and

______ arle

3. Consistent, non-discriminatory criteriea
used to make individual admission decisions.
A copy of this opinion is being sent to the Arizona Ltterney
General for review pursuant to A.R.S. §15-253(B). Absent exigent
circumstances, you are advised to await the response of the
ttorney General prior to taking action upon the acdvice set forth
above.

Sincerely,

ALAN K. POLLEY
Cochise County Attorney
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By: Paula N. Wilk
Deputy County Attorney




