September 15, 1953
Letter Opinion No,., 53-105-L

The Honcrabie . 8. (Dick) Adans BNt W L\BRARY
State Reprezsentative
%18 North Oakland Avanue

Phoenix, Arizona | N]Mmm h““““ﬂ G““‘_“N.

Pear Mr, Bdamns:

A few days ago we dipsussed the question presented in your
lettor of August 31, 1953, relative to the effect of Proposition
No. 102 (on the September 29 spselal electlon b2llot) on the
office of couniy school superintendents, A% that time you advised
us that you were in couplete ggrezmant with the opinion of the
Department of Law that Proposlibion No. 102 wculd have no efiect
upon the said couniy cfficers in thwe event it were adopted,

To relterate the points of our dlescussion, the office of
County School Superintendent, along with other county officers,
18 created by Section 3, Article 12, of the Constitution of Arizona.
Section 4 of &rticle 12 reads in part as followus:

- "The duties, pouwers, and qualifications of v
such officers shall be as prescribed by
law, ¥ * & -

Scetions 2 and 3 of Article 11, as they now &ppear, prescribe

a portion of the duties of the county s8chool superintendent but
~only & portion of the duties. Following ths mandate of Section &,
Article 12, the Legisiature has prescribed in various sections of
the code, too numerous to set forth in detalill hereln, othsr dutles
of the county school superiatendent., Proposition 102 would only
remove from the office of the county school superintendent that
portion of his duties set forth in Sections 2 and 3 of Article 11,
Proposition 102 in rowise affects the exlstence. or non-exlstence of
the offlce of county school superintendent.. In other words, there
is no conflict, express or luplled, between the existence of the
office of county school superintendent and the propesed amendment
to the Constitution set forth in Proposition 102, Therefore, since

no 1igssue in connection wlth this query remains, w2 will treat it no
further, '

You did, however, ask us whethcr or not the provisicn of No.
102 abolishing the office of Superinteixient;, of Public Instruction
would be effective in view of the wording of hrticle 5, Seetion 1,
Arizona Constitution, which follows: :
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"Bl, (Executive officers.)=-~The executive
department of the state sghall consist of
governor, secretary of state, gtate auditor,
state treasurer, attorney-general, and guper-
intendent of public inatrucbion, each of
whon shall hold his oflice for two years
beglnning on the first Monday of Znuary
next after his election, except that the
terms of office of those elected at the
election provided for in the Enabling Act
approved June 20, 1910, shall begin when

- the state shall be admitted into the Union,

- and ghall end on the first Monday in January,
A,D, 1913, or when thelr succesgors are
elected and qualifiled.

The persons, respectively, having the
highest nunber of votes cast for the office
voted for shall be elected; but if two or
more persons shall have an equal and the
highest number of votes for any one of said
offices, the two houses of the leglslature
at 1ts next regular sesslon shall elect
forthwith, by Jjolut ballot, one of such
persons for gald office.

The officers of the executive department
during thelr terms of office shall reside
at the scat of govermment, where they shall
keep their offlces and the public records,
books, and papers, They shall perform such
dutles as are prescribed by this constitution
and as may be provided by law." (Emphasis
gupplied)

It is your apparent feeling that a conflict exists between
the provision of No, 102 and Art, 5, Sec. 1, supra., In the event
such a conflict should be legally determined to exist, the law
controlling the point is woll and firmly established.

In ALLISON v, CITY OF PHOFNIX (193%), 4% Ariz, 66, 33 P. 2 927,
the Supreme Court of this state sald, l.c., 932

"% # # It 15 the universal rule of constitutional
and statutory ccnstruction, so well known as to
need no cltations in support tnereof, that a later
enactment prevails over any earller one of equal
rank, in so far as the two are in couflict."
(Emphasis supplied)

The Allison case, supra, 1s cited as one of the authorities
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for the follouing statement at 11 Am. Jur,, Constitutional Lau,
Sec. 54 at page 6643 ' '

"# % # I there is a real inconsistency,
the amendment must prevaill because it is
the latest expressioa of the will of the
people, In such a case there is no room
for the application of the rule as to
harmonizing inconsistent provisions,"”

Proposition 102, which, if adopted, amends Seetion 2, Article
11, reads in part: o ,

ﬁf’? #* The offico of State Superintendent
of Public Instruction is abolighed,"

Is there a conflict between the provisions of Proposition 102
&nd Section 1, Article 5 of the Constitution which enumerates the
executive officers of the state, including the office of State
Superintendent of Public Instruction? Certainly, it is obvious
that a confllict exists, because Proposition 102 expressly abolishes
the office of State Superintendent of Publie Instruction. If the
office is abolished there 1s a conflict existing belween the provi-
sions of Section 2, Article 11, as amended by Proposition 102, and
Section 1, Article 5. PFollowlng the rule laid down by the Arizona
Suprene Court in ALLISON v. CITY OF PHOENIX, supra, the later enact-
ment, Section 2, Article 11, as amended by Proposition 102, would
prevail, and the State Superintendent of Public Instruction would be
eliminated as an executive officer of the state, as provided in
Section 1, Article 5, for the office would no longer exist.,

The second question contained in your letter, concerns the
sufficiency of the summary appearing in the publicity pamphlet
relative to Proposition No, 103,

As you have undoubtedly noted the only change made by this
emendment in Article XI, Section 8 of the Constitution, involves
a few words in the last sentence thereof. This provision follows:

"8 8, (Permanent school fund,)e-A permanent
state school fund for the use of the common
schools shall be derived from the sale of
public school lands or other publlc lands
specified in the Enabling Act approved June
20, 1910; from all estates or distributive
-ghares of estates that may escheat to the
state; from all unclaimed shares and dividends
of any corporation incorporated uander the
laws of Arizona; and from all gifts, devises,
or bequests made to the state for general
educational purposes,
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The income derived from tne investment of
the permanent state school fund, and from the
rental derived from school lands, with such
other funds as may be provided by law shall
be apportioned annually to the various
countices of the state in provortion to the
number of punils of school age residing |
therein.” (bmphasis supplied)

The proposed amendment follows:

"Section 8, A permanent state school fund
for the use of the comwon schools shall be
derlved from the sale of public school lands
or other public lancds specified in the Ene
&bling Act approved June 20, 1910; from all
estates or diatributive shaves of estates
that may escheat to the state; from all
unclaimed shares and dividands of any

- eorporation iucorporated under the laws of
Arizona; and {rom all gifts, devises, or
bequests made to the state for geueral
educational purposes. "

-~ The income derived from the investment
of the permanent state school fund, and
from the rental derived from school lands,
with such other funds as may be provided
by law shall be apporticned annually to the
varilous counties of the state iun such manuer
83 may be prescribed by law." ~ (Emphasis
supplied) o

In other words the old provision states "in proportion to

the number of pupils of school age wesiding therein" while the
proeosed amendipent says "in such manuer asg nay be préscribed by
law” ., This not only is the lone change, but the principal proe

- vision" of the proposed amendment. The fact 1t is also stated
in the summary that thils would have the effect of changing the
"school attendance" methods of apnortiomment certalnly does not
detract from the sufficlency of the summary in question. The use
of the words "school attendance" cannot be considered misleading
because of thelr close relationship to and dependence on the number
of "school age" puplls residing in the county, The phrases are, in
effect, practlcally synonymous.,

It 1s our opinion, therefore, that the summary of Proposition
' No. 103, as stated in the publlcity pamphlet and appearing on the
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ballot, conforms to the statutory requirements.
| Yours very truly,
JOHN M, McGOWAN

JMM:BM : - ' Assistant to the
: : Attorney General




