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Phoen-ix, Arizona
March 23, 1988
9:04 a.m.

THE PRESIDING OFFICER: Thank you, ladies and

4 gentlemen. The record will show the presence of a

5 maj or i ty of the Board 0 f Managers. The Court of

6 Impeachment is reconvened. The record will show also the

7 presence of counsel for the Board of Managers and the

8 respondent.

9 The clerk will now call the roll.

10 THE CLERK: Senator Alston?

11

12

SENATOR ALSTON: Present.

THE. CLERK: Senator Brewer?

( 13 SENATOR BREWER: Present.

14

15

16

THE CLERK: Senator Corpstein?

SENATOR CORPSTEIN: Here.

THE CLERK: Senator De Long?
•

17 SENATOR DE LONG: Present.

18

19

20

THE CLERK: Senator Gabaldon?

SENATOR GABALDON: Here.

THE CLERK: Senator Gutierrez?

21 SENATOR GUTIERREZ: Present.

(

22

23

24

25

THE CLERK: Senator Hardt?

SENATOR HARDT: Here.

THE CLERK: Senator Hays?

SENATOR HAYS: Here.

cnrrn',C'TATC REPORTIIIG SERVICE, INC.
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SENATOR SOSSAMAN: Here.

SENATOR STEINER: Here.

SENATOR LUNN: Here.

THE CLERK: Senator MacDonald?

THE CLERK: Senator Henderson?

Senator Higuera?
(

(

•

Present.

Here.

Present.

Senator steiher?

Senator Lunn?

THE CLERK: Senator Pena?

SENATOR PENA: Here.

THE CLERK: Senator Rios?

SENATOR RIOS: Here.

THE CLERK: Senator Runyan?

Senator Sossaman?

THE CLERK:

THE CLERK:

THE CLERK: Senator Mawhinney?

SENATOR MAWHINNEY: Present.

THE CLERK: Senator Osborn?

SENATOR OSBORN:

SE~ATOR MacDONALD:

SENATOR HIGUERA:

THE CLERK: Senator Hill?

Senator Kay?

SENATOR. KAY: Here.

THE CLERK: Senator Kunasek?

SENATOR KUNASEK: Here.
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SENATOR TODD: Here.

THE CLERK: Senator Taylor?

SENATOR TAYLOR: Here -- present.

THE CLERK: Senator Stephens?

SENATOR STEPHENS: Here.

THE CLERK: Senator Stump?

SENATOR USDANE: Mr. Presiding Officer, I move that

Senator Runyan be excused from attending today's

proceedings.

THE PRESIDING OFFICER: Under Rule 19/ that

Senator Usdane?

Present.

Senator Usdane?

Senator Todd?

THE CLERK:

THE PRESIDING OFFICER:

THE CLERK:

SENATOR USDANE: Here.

THE CLERK: Senator Walker?

SENATOR WALKER: Here.

THE CLERK: Senator West?

SENATOR WEST: Present.

THE CLERK: Senator Wright?

SENATOR WRIGHT: Here.

THE CLERK: Senator Henderson?

SENATOR HENDERSON: Here.

THE CLERK: Senator Hill?

SENATOR HILL: Here.

SENATOR STUMP:
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2 those in favor signify by saying "aye." All opposed say

1 requires a two-thirds majority in order to support. All
(

3 "no. II

4

5 it.

The "ayes" appear to have it.

It's so ordered.

They do have

6 The roll indicates that we have 29 Senators

7 present and one absent and excused.

8 At this point Mr. Leonard has a matter that

9 he would like to bring to the Court's attention.

10 MR. LEONARD: Mr. Presiding Officer, and members

11 of the Senate, Court of Impeachment, if I mtght, with the

12 permission_ of the presiding Officer, if I may take just a

13 few minutes to make a request of the body, and that is (

14 that you return to your regular hours.

15 I think I'm in fairly good health. I think I

16 am willing to work hard and long, but I want to assure you

17 that yesterday's session left me in a condition last night

18 where I was unable to properly prepare for the

19 cross-examination of the witnesses that I had been advised

20 by the Board of Managers that they were going to call

21 today.

22 In preparation for cross-examination,

23 preparation for the cross-examination of witnesses

24 requires that you read their previous testimony, that you

25 review the documents which counsel for the respondent are

COPPERSTATE REPORTING SERVICE, INC.
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to conduct myself in accordance with that pledge to you,

I don't make any special plea for myself. I

think that the presiding Officer has given you the wisdom

33 years of my life, tried an awful lot of cases, and I

can tell you that this is one of the most difficult I have

ever tried, and, therefore, adequate time for preparation

between the morning and afternoon session and in the

evening after the day's session is over, and preparation

for the next day's session is absolutely essential.

I told you when I stood up here some weeks

ago that I would personally try to do nothing that would

going to use in the examination of those witnesses, and

that you try to formulate, based on the opening statements

by the opposition, based on the testimony that has been

offered up to this point in the trial, the logical

questions, and attempt to do that in a manner that will

save the time of the Court and, at the same time, allow

you to present that evidence which you believe is

important for your case.

I found last night that I simply was unable,

after 6 o'clock, to focus and was in bed, I think -- I

think I can say very, very tired by about 9 o'clock last

night.

I think I have tried

I've been a trial lawyer most of theof his experience.

embarrass this body or to demean it.
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and I now ask you, and I think, I believe the Board of
(

2 Managers' counsel joins me in this, I ask you to return to

3 the regular hours of 9:00 to 12:00 and 2:00 to 5:00.

4 And you have my assurance that I'll do

5 everything I can to expedite these proceedings, not delay,

6 not take your time, certainly not intentionally delay, and

7 I think that I will be able, on behalf of the Governor, to

8 make a better presentation of our evidence if you'll give

9 us adequate time at midday and in the evening to prepare.

10 I would ask you to re-consider, and I would

11 hope that you would grant, and I would hope that the

12 counsel for the Board of Managers would join me in this

13 motion, I think, again, consistent with the views (

14 expressed by the views of the Chief Justice, and I would

15 hope that you would return to that schedule today.

16 THE PRESIDING OFFICER: Would counsel for the Board

17 of Managers wish to respond?

18 MR. ECKSTEIN: Mr. Presiding Officer, members of

19 the Court, we pointed out when the request was made

20 initially, a week or two weeks ago, for an extended trial

21 day, that six hours of trial time, five days a week, is

22 pushing it pretty much to the limit, and that we were

23 prepared, nevertheless, to abide by the Senators' wishes.

24 If it was the Senators' wish to go to an eight-hour day,

25 we would attempt to do that. We did it yesterday, not
(

COPPERSTATE REPORTING SERVICE, INC ..
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1 without some cost.

2 Mr. French has been sUffering from the flu

3 for a couple of days, stayed here. It is difficult. It

4 is painfUl. This ought not to be a trial by ordeal where

5 the last surviving standing party is the winner. It ought

6 to be a trial, even if it wasn't a significant matter, it

7 ought to be a trial where the counsel and the Court and

8 you and everyone involved in it has sUfficient time to

9 think and prepare, not do just an adequate job, but do an

10 outstanding job on a matter that is as important as this.

11 Having lived through yesterday, I can tell

12 you my pe~sonal experience was not unlike Mr. Leonard's.

( 13

14

And I would, on behalf of the Board of Managers, join in

the request that we return to the trial schedule that we

15 had for the first Article and before yesterday.

SENATOR KUNASEK: Mr. Presiding Officer, we

16

17

THE PRESIDING OFFICER: Senator Kunasek?

18 envisioned in the discussion that we had before we went to

19 this lengthened schedule or extended schedule that this

20 would in fact take place. In view of the request that has

(

21 come, and has come really after we've given it just one

22 day trial, but in view of this request, and in other

23 requests, I would like to be able to take this matter

24 under advisement until perhaps later in the day today so

25 that we could respond to it.

COPPERSTATE REPORTING SERVICE, INC.
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then, we would still proceed to have only a one-hour noon

1

2

THE PRESiDING OFFICER: All right. Based on that,

(

3 recess unless this matter is resolved before then.

4 Senator Lunn?

5 SENATOR LUNN: Mr. Presiding Officer, I realize

6 this is debate number three on this issue, and I just

7 would ask Senator Kunasek if he'd yield to a question, and

8 that is: At least from my standpoint, I think we have had

9 now, the third time we've discussed this issue, a fairly

10 clear understanding of the problems that the schedule

11 poses for the Court and for the counsel's ability to

12 prepare adequately for the case.

13

14 Kunasek, is:

And I guess my only question, Senator

What additional considerations need to be

(

15 made that necessitate taking this under advisement as

16 opposed to simply doing, at least what I feel is fairly

17 clear, and get this out of the way and stop talking about

18 it?

THE PRESIDING OFFICER:19

20 SENATOR KUNASEK:

Senator Kunasek?

Mr. presiding Officer, Senator

21 Lunn, the only additional considerations would be those of

22 the people themselves, that some advocate a return, some

23 do not. That is the only reason that I would like to have

24 some of the time today to discuss it with some of the

25 members and see where they are.

COPPERSTATE REPORTING SERVICE, INC.
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As far as other members of the staff, I've

discussed with them, I know their position, and it is

producing a considerable amount of strain on the court

Ultimately as we sit here jUdging Evan

Mecham, we are being jUdged, as well, and we will be

jUdged, not on how quickly we get the process done, but

how well we do it.

be able to move the return to the original schedule. In

consideration of what Senator Kunasek has just outlined, I

won't do that at this time, but I hope to be able to do it

later.

Some of the -- there seems to be some plague running

through the secretarial staff that has increased the

burden of the regular Senate staff, and so there is a

considerable amount of strain being pressed on the staff,

as well.

Senator Lunn?

Senator Sossaman?

Mr. Presiding Officer, I'd like to

We have been shorthanded staff-wise.

SENATOR LUNN:

THE PRESIDING OFFICER:

THE PRESIDING OFFICER:

clerical staff.

However, I do know the sentiments of some of

the members of the Court here that feel that it's

imperativ~ that we move on as rapidly as possible.

However, I don't think that it's fair to push people too

hard.
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SENATOR SOSSAMAN: Mr. presiding Officer, I think

this is the third debate on this issue. There was a
(

3 number of us when this first came up that tried to point

4 out the shortcomings of trying to speed this up. I think

5 you advised us, and those of us who read between the

6 lines, as you did, and I think I got different advisement

7 from you than apparently some other colleagues. But I at

8 this time would like to move that we go back to the

9 schedule that was in the Article I.

10 We are all equal out here in this procedure.

11 I'm not against leadership or anything like this. I think

12 we have debated enough. A number of people who voted

13 yesterday to extend the session said that if it was

14 pointed out to us again that the attorneys in this case

15 could not keep up with this schedule, that they would

16 readdress this problem.

17 Both the defense and the prosecution this

18 morning have asked us to go back to the normal time, and I

19 would like to move that so that we can get off this

20 sUbject and get on with the trial.

21

22

THE PRESIDING OFFICER: Senator Kay?

SENATOR KAY: Mr. Presiding Officer, I would ask

23 for a roll call vote, because when this trial goes on into

24 May, we'll understand the reason why.

25 THE PRESIDING OFFICER: Senator Rios?

COPPERSTATE REPORTTNG SERVICE, INC.
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Just a couple of comments.

(
1

2

SENATOR RIOS: Thank you, Mr. presiding Officer.

I.was one of the folks that

3 voted to extend the hours, and I'm one of the folks that's

4 now willing to reconsider that and go back to the original

5 hours.

6 I want to relate a little story. Last week I

7 addressed a group in Florence, Arizona, and indicated to

8 the group that we would be extending the hours of the

9 trial here because we Legislators are used to working 60,

10 70 hours a week, where attorneys or trial lawyers maybe

There are a few attorneys in the group that

didn't say anything, so they let me have a laugh at their

speech, he came up to me.

You know, like Richard Pryor would say, you

know, "We bad.

After my

He said, "I didn't want to say

We bad people." We do work long hours.

And one of them showed a lot of class.

were not.

expense.

11

12

13

14

15

16

(

17 this in front of the whole group," he says, "but I'll say

18 it to you privately." He said, "The reason the trial

19 lawyers don't work as many hours as Legislators and take a

20 lot of that time to prepare is because we like to think

I think he made a good point.21

22

before we open our mouths."

THE PRESIDING OFFICER: I'm sorry. When Senator

23 Kay made his request for roll call, I should have at that

(
24

25

point asked for those who concurred a roll call vote.

Would you please stand? I need at least five

COPPERS TATE REPORTING SERVICE, INC.
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Senator West, are

2 you standing for that? And Senator stump, you're

3 standing? And Senator Wright?

4 There appears to be five concurrences. There

5 will be a roll call.

6 I do not wish to add this to the debate, but

7 I felt that it's appropriate for you to hear that over the

8 last day or so, I have been asking my clerks to keep a

9 record of how many pages of testimony have been added to

10 the procedure by the questions by the Senators. I wish to

11 say that although we have not typed them up yet to be

12 given to the leadership, the score as of yesterday evening

13 at the close of trial testimony was that the Senators are

14 taking more pages of testimony than the Board of Managers

15 by almost 20 percent.

16 Now I'm not saying those are not good

17 questions and are not important, but I'm saying to you

18 that if you wish to consider whether it is the lawyers

19 that are delaying this trial or someone else, you might

20 consider that perhaps some of the questions which may not

21 be relevant to the issues could be not asked.

22

23

I'm not trying to discourage questioning.

don't want to do that, but I do wish that we could

I

24 consider only asking questions that are relevant to the

25 inquiry before us.

COPPERSTATE REPORTING SERVICE, INC.
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Senator Kunasek?

we've discussed the amount of time and how the time

SENATOR KUNASEK:

1

2

3

4

I'm

has been allocated.

Yes, Mr. Presiding Officer.

The Board of Managers -- and this

5 measurement is according to the number of pages in the

6 official transcript. The Board of Managers is responsible

7 for 605 pages. The respondent is responsible for 1476

8 pages, and the Senators are responsible for 717 pages; as

9 you have aptly pointed out, about 20 percent more than the

10 Board of Managers.

11 We are compiling the number of pages/

12 attributable to each Senator, and we will have that report

( 13

14

card at the end of -- at the end of the session.

We don't want to make an interim report, and

15 that's because we don't want to inhibit anyone's abilities

16 to ask questions. But the questions that are being

presented by the Senate are considerable.17

18 valuable.

I think they're

But, by the same token, it is that part of the

19 process that is adding considerably to the time that we're

20 using.

21 THE PRESIDING OFFICER: Senator Walker had her hand

22 first, and then Senator West.

23 SENATOR WALKER: Well, Mr. presiding Officer,

(

24 perhaps to save some of the Court's time, would it be in

25 order to ask for a 15-minute recess so we Senators can get

COPPERSTATE REPORTING SERVICE, INC.



VOL. 18 - 3921

1 together and talk about whether we want to consider the

2 old schedule or the new schedule?

3 THE PRESIDING OFFICER: I think under the rules, at

4 the request of one of the Senators, there can be an

5 opportunity for conference. Is that what you're asking,

6 Senator Walker?

7 SENATOR WALKER: Yes.

8 THE PRESIDING OFFICER: Before we do that, Senator

9 West, you had risen?

10 SENATOR WEST: Mr. Presiding Officer, in a minute I

11 would ask Mr. Leonard if he would yield. But before I do

12 that, I'm not sure today's proceedings -- and we're going

13 to take at least an hour now just to debate this motion, (

14 so we're going to talk about who's using up time,

15 frivolous time. I'm not sure passing blame on anyone is

16 appropr iate or proper .
•

17 I think everyone, from the respondent's

18 counsel to the Board of Managers to each and every Senator

19 is doing this job to the best of their ability as they see

20 fit. In fact, I for one have never been prouder of my

21 colleagues in the Arizona State Senate, and I really

22 resent that somebody is taking an inventory on how many

23 pages a Senator would add to the proceedings as a way of

24 intimidating Senators for not asking legitimate questions.

25 Quite frankly, a lot of the questions that

COPPERSTATE REPORTING SERVICE, INC.
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I the Senators have asked have been right to the point and

2 have done the job for the respondent's counsel, as well as

3 for the Board of Managers' counsel. And I think that to

4 even bring that sUbject up is counterproductive to these

want to revisit:

5

6

proceedings. In fact, it almost makes you go back and

Let's just vote and get it over with.

7 I think that's where we're headed, and I

8 think it I S improper. I'd 1 ike to, if Mr. Leonard would

9 yield, please --

simpatico, and I think I understand your plea and the

THE PRESIDING OFFICER:

I yield, Senator.

Mr. Leonard, I, for one, am

(

10

11

12

13

14

MR. LEONARD:

SENATOR WEST:

Board of Managers' plea.

Mr. Leonard?

But we also understand the needs

15 of the people of the state of Arizona, the needs to get on

16 with the business that we have been elected for.

17 We were not elected to sit as jUdges and

It's a whole new ballgame for all of us.

And that's not -- and we are meeting that

18

19

20

jurors in an impeachment trial.

as you are.

None of us ran for that.

We are learning

21 constitutional challenge, I think, in a very, very

22 appropriate way.

(

23

24

25

Getting past that, I understand that you do

have a problem. I understand the Managers have a problem.

I wonder if there was a compromise, if you would be

COPPERSTATE REPORTING SERVICE, INC.
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1 willing to entertain, at least for the rest of this week,

2 a sUbstitute motion to Senator Sossaman's motion to go

3 back to the two-hour lunch break, add another hour on the

4 end, and work to 6 o'clock, if you feel that would give

5 you enough time in preparation for the afternoon four-hour

6 block.

7 MR. LEONARD: Senator, my opinion is that once you

8 press trial lawyers beyond five to six hours a day, what

9 you're doing is you're extending their day into 12, 14

10 hours.

11 These proceedings have been lengthy. I dare

12 say, I kno_w that counsel for the Board of Managers has

13 worked every weekend since this trial opened, and I (

14 suspect before that, because I've been in touch with them,

15 I believe, almost every weekend, save one. We are working

16 seven-day weeks, and at least 12, 14-hour days, Senator.

17 Now, we can't work any more than that.

18 Therefore, the problem is that the

19 preparation in order to make the proceedings go in an

20 orderly fashion suffers. And all I can tell you is I

21 can't compromise on my belief that you can't press a

22 lawyer in a courtroom. You can't force him to stay there

23 and perform effectively and cost effectively and

24 efficiently if you don't give him the time at night and

25 during the lunch hour to prepare.

COPPERSTATE REPORTING SERVICE, INC.
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I'm sure that my colleagues, at least -- and I'm not sure

to limit tpe day, work day to six hours.

colleagues are probably doing everything they can to bend

I don't think you should do it. I think you

I don't think

I think we're

If that means to

I'm sure my

You saw me cross-examine two

Mr. Presiding Officer, Mr. Leonard,

So I just think it's in your best interests

Short of that, I guess we're all going to have to

SENATOR WEST:

witnesses yesterday, and now on the third.

prepared to move along here.

should go back to the original schedule.

preparation.

I've been dilatory in my questions. Some of them may have

been inane, but that's because of me, not because of

VOL. 18 - 3924

If I have a choice between 12:00 9:00 to

12:00 and 1:00 to 6:00 versus 9:00to 12:00 and 2:00 to

6:00, I'm obviously going to take the latter rather than

the former.

how I'm going to vote at this time.

over and to be as fair to your clients.

give them six hours, I have the idea the majority is going

to do that.

I'm not sure in the overall, that that is in

the best interests, and knowing that you have legislative

expenses, number one, and number two, being an officer of

the court, you understand conciliation and compromise, and

this was an opportunity to try to get us off of dead

center.
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1 we igh wha t we think is proper.

2 THE PRESIDING OFFICER: Senator Walker has asked

3 for a conference.

4 SENATOR WALKER: Mr. presiding Officer, if we're

5 prepared to take a vote, I withdraw my motion for a

6 conference.

7 THE PRESIDING OFFICER: You are withdrawing your

8 request for conference? All right.

9 Senator Stephens?

10 SENATOR STEPHENS: Mr. Presiding Officer, I don't

11 want to prolong this, but I, too, was one of those that

12 voted to speak on behalf of the longer hours, and I

13 remember when we were having our discussions about it, we (

14 all added a caveat, and that is we would see how it would

15 work and we would ask the attorneys if they could live

16 with this as time went on.

17 This is the second day, really the third time

18 the attorneys have expressed grave reservations about

19 this, and I think it's time to go back to the hours that

20 we had originally set out that's workable, and try to move

21 as fast as we can within that time frame.

22 THE PRESIDING OFFICER: All right. There is a

23 motion by Senator Sossaman before the body to resume the

24 original work schedule, which was 9:00 to 12:00 and 2:00

25 to 5:00. I will ask you now by roll call to give the

COPPERS TATE REPORTING SERVICE, INC.
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1 answer to that motion.

SENATOR ALSTON: Aye.

SENATOR CORPSTEIN: Aye.

SENATOR BREWER: Aye.

SENATOR DE LONG: Aye.

THE CLERK: Senator Gabaldon?

SENATOR GABALDON: Aye.

THE. CLERK: Senator Gutierrez?

SENATOR GUTIERREZ: Aye.

THE CLERK: Senator Hardt?

SENATOR HARDT: Aye.

THE CLERK: Senator Hays?

SENATOR HAYS: Aye.

THE CLERK: Senator Henderson?

SENATOR HENDERSON: Aye.

THE CLERK: Senator Higuera?

SENATOR HIGUERA: Aye.

THE CLERK: Senator Hill?

SENATOR HILL: Aye.

THE CLERK: Senator Kay?

SENATOR KAY: No.

Senator Corpstein?

Senator Alston?

Senator Brewer?

Senator De Long?THE CLERK:

THE CLERK:

THE CLERK:

THE CLERK:

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(
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Senator Sossaman?

SENATOR OSBORN: Aye.

SENATOR MAWHINNEY: Aye.

SENATOR LUNN: Aye.

(

(

No.

Senator Kunasek?

Senator Lunn?

Senator MacDonald?

Senator Osborn?

Senator Pena?

Senator Mawhinney?

Senator Rios?

Senator Runyan?

Senator Taylor?

Senator Stephens?

Senator Stump?

THE CLERK:

THE CLERK:

THE CLERK:

THE CLERK:

THE CLERK:

THE CLERK:

THE CLERK:

THE CLERK:

SENATOR MAC DONALD: Aye.

SENATOR SOSSAMAN: Aye.

THE CLERK: Senator steiner?

SENATOR STEINER: Aye.

SENATOR RIOS: Aye.

THE CLERK:

THE CLERK:

SENATOR STEPHENS: Aye.

SENATOR STUMP: Aye.

SENATOR KUNASEK:

THE CLERK:

SENATOR TAYLOR: Aye.

SENATOR PENA: Aye.

1

2

3

4

5

6

7

8

9
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24
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SENATOR USDANE: Mr. Presiding Officer, I'd like to

explain my vote. According to Senate RUles, I believe

that's allowed, and if I may, I'll do so.

SENATOR USDANE: Thank you, sir.

Mr. Presiding Officer, I think what we have

here is Senators taking time to debate issues that we

could probably do at noon when the lawyers went to lunch.

We also taxe the time and have wasted time on lots of

issues in holding forth this proceeding on needless

don't believe this trial is going to be over within a

reasonable period of time, and I don't claim that that's

the fault of anyone.

If Senators need to ask questions, they need

to do so in order to reach decisions. We're the ones that

have to live by it, either be elected or defeated by it.

I'd suggest any move to inhibit or to suggest that that

might be inhibited is in error, and I think that this is

an error at this time.

If this trial is not over within a reasonable

period of time, you'll see another motion to come in on

SENATOR TODD: Aye.

You may do so.

Senator Todd?

Senator Usdane?

I won't support this at this time, because I

THE CLERK:

THE CLERK:

THE PRESIDING OFFICER:

debate.

1

2

3

4

5
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THE PRESIDING OFFICER:

So with that, I'll vote no.

SENATOR WEST:

Senator West?

By your vote on Senator

Aye.

Aye.

No.

Senator Walker?

Senator Wright?

THE CLERK:

SENATOR WRIGHT:

SENATOR WALKER:

THE CLERK:

THE CLERK:

saturdays.1

2

3

4

5

6

7

8

9 Sossaman's motion, there are 25 voting -"aye," four voting

10 "no," and one not voting. Therefore, under Rule 16, the

11 motion carries, and we will resume our 9:00 to 12:00 and

12 2:00 to 5:PO trial schedule.

13 I next have as the next order of business (

14 Motion No. 86, which is respondent's motion to supplement

15 their witness list for Article III. The Board of

16 Managers' response to that is Document No. 87 in your

It was timely filed.

Does counsel wish to argue that at this time?

17

18

19

book.

MR. ECKSTEIN: Mr. presiding Officer, I believe we

20 have a stipulation.

21 We talked earlier this morning with counsel,

22 and I believe counsel will stipulate that certain exhibits

23 that the Board of Managers wish to present may be

25 have agreed that if counsel for the respondent desires to

24 presented without witnesses. In exchange for that, we
(
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1 put on witnesses with respect to those exhibits, he may be

2 allowed to do so, and I believe that takes care of the

3 motion.

4 MR. LEONARD: Mr. Presiding Officer, I believe that

5 is a correct statement, and one of the co-counsel for the

6 Board of Managers is preparing some kind of piece of paper

7 to make sure our understanding is correct, but I believe

8 we're going to be able to work it out. I guess our

9 request is that the motion be laid over in anticipation

10 that we'll work it out voluntarily.

advise mepy the end of this week, let's say on Friday,

whether you wish to reurge the motion?

MR. LEONARD: I will.

MR. ECKSTEIN: Or sooner.

Thank you/ Counsel.

(

11

12

13

14

15

16

THE PRESIDING OFFICER:

THE PRESIDING OFFICER:

All right. Would you

We'll

17 now resume with Mr. Colter on cross-examination by Mr.

18 Leonard.

19

20 JAMES H. COLTER,

21 a witness herein, after having been previously duly sworn,

22 was examined and testified as follows:

(

23

24

25 (Next page, please.)
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1 CONTINUED CROSS-EXAMINATION

2 BY MR. LEONARD:

THE PRESIDING OFFICER: Mr. Colter, I'll remind you

3

4

5

Q.

A.

Good morning, Mr. Colter.

Good morning, sir.

6 you're still under oath. Thank you/ sir.

7 THE WITNESS: Yes, sir, thank you.

8 BY MR. LEONARD:

9 Q. Mr. Colter, I have put before you what has

10 been marked Exhibit No. 62/ and ask you if that exhibit

11 contains the three checks drawn on Mecham Pontiac on the

12 the Govern9r's Inagural Committee which constituted the

repayment of the $80,000 loan together with interest.

MR. LEONARD:

13

14

15

A. Yes.

I would offer Exhibit 62 into

(

16 evidence.

17 THE PRESIDING OFFICER: Any objection? There's no

18 objection. It shall be admitted.

19 BY MR. LEONARD:

20 Q. Put this aside a moment, Mr. Colter, while

21 copies of it are distributed to the members of the Senate.

22 And I'd ask you --

23 MR. LEONARD: Would the clerk please pullout

24 Exhibits 54, 60, and 61.

25 BY MR. LEONARD:
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counter checks from the bank when I took the signature

register, I wrote some other checks and wrote them in,

Q. Exhibit 54, Mr. Colter, is your check ledger

for the Mecham Inaugural Committee; is that correct?

A. Yes.

Q. Now, I want you to look at it once more, and

I want you to tell me directly what was the reason why you

did not enter the $80,000 loan after the entry of July 8th

and prior to the entry of August 1st?

Governor and me about this entry, and certainly I was the

only one who made the entries and that was responsible.

And if there is a failure, it is mine alone.

As I explained yesterday, I didn't even

remember, but in getting ready, in talking to the

attorneys about this, they reminded me that this was a

counter check, which the original check was written on. I

guess it's the first one that was written by me, or used

on this account.

I didn't have the check register at the time.

I can

I got a counter check, or some

I wrote the check and at that time didn't

I don't distinctly recall the reason.

Certainly there was no conversation between the

I wrote -- when I got the checkbook and the

A.

only look at the record and tell you what I think

happened.

I didn't have a checkbook.

enter it.

card in there.

1
(

2

3

4

5

6
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8

9
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the account balance down, I did remember to take the

forgetting to put the $80,000 one in.1

2

3 $80,000 out.

VOL. 18 - 3933

And when I brought

It's a perfectly -- I just forgot or failed.

(

4 I don't know why, but that's what the record shows.

5 There was certainly no effort to cover up.

6 That would be a stupid way to try to cover up. The checks

7 were written and the bank statements reflected everything.

8 I think it's ridiculous to say that this is a failure as

9 an effort to cover up. It's a -- well, it's no cover-up

10 whatever.

11

12

13

Q.

A.

Q.

Now, would you look at Exhibit 60?

Yes.

Is it fair to say that the dates that are
(

14 entered on that exhibit on page 1, and I'm referring to

15 the date on the lower left-hand side, 5/27/87, right

16 across from that, under the "account opened" date column,

17 5/27/87, and on the next page, the same entry under a

18 similar heading, that those do not reflect the date on

19 which you took the cards to the bank for the purpose of

20 transferring the signatories on the account?

21 A. To the best of my knowledge and recollection,

22 what you say is true. I mean, your question is correct.

23 It doesn't

24

25

Q.

A.

Excuse me.

Well, it does not reflect the proper date.
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A.
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And was sometime subsequent to May 27?

They might have gone and gotten the card,

3 signature card on that date from the bank. I don't know.

4 But to the best of my knowledge and recollection, about

5 the 15th of July is when I took that signature card over

6 there with the two signatures on it.

7 Q. All right. Now, would you refer to Exhibit

8 61, please. And I ask you to look at the check itself,

9 which is the top half of the exhibit.

10 Is all of the handwriting or all of the

11 writing on that check your handwriting?

(

12

13

A.

Q.

Yes.

And where did you get the number in order to

14 insert the account number in the lower left-hand corner of

15 the check?

16 A. I think I got that from the bank at the time
•

17 that I went there, or perhaps I got it from a record in

18

19

the office.

Q.

I don't know.

Now, if you would refer to Exhibit 62. What

20 I'm partiCUlarly interested in, Mr. Colter, is the date on

21 the bottom check. The date appears to be 10/22/87.

22 Is it your recollection that that was the

23 date on which the check was given to you?

25 Dennis Mecham's house and getting that check from him, and
(

24 A. Yes, I believe, now that I remember going to
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1 the date, I'm not certain, but I believe the I ~guess

(

2 the October 22nd is probably correct.

3 Q. Was there anything that happened shortly

4 after the 22nd of October that would cause you to remember

5 that that check was given to you prior to whatever might

6 have happened, pUblicity-wise?

7 A. The 22nd of October was the last day that I

8 worked at the Governor's office. I believe that it was

9 that evening that I went to Dennis Mecham's house and got

10 this check, although I thought that it had come in on the

11 21st rather than the 22nd, and that Bob Hubbard held it

12 for a day ~r two before he deposited it, I believe, on the

13 23rd.

14 However, I believe, on reflecting and looking

15 at this date, then I would say, except that this date was

16 correct and my previous thinking was wrong, that it was on
•

17 the 22nd that I got this check from Dennis.

18 Q. On the evening that you met with Dennis

19 Mecham, did you know of any investigation that was pending

20 with respect to the Mecham Inaugural committee?

21

22

A.

Q.

No.

Was there any reason, other than the fact

23 that you were leaving and you wanted this matter to be

24 cleaned up, that you met with him and told him you wanted

25 the loan repaid?

COPPERSTATE REPORTING SERVICE, INC.

(



VOL. 18 - 3936

sometimes we got the rumors last, maybe, rather than

first. But

Q. But in any event, you had no knowledge of any

reason why the loan would have been repaid on the 21st or

A. The Governor had told me -- I don't know

when -- I guess the day before or that day, that he wanted

to pay it back, and so I knew -- or perhaps he told me

that I should go get ahold of Dennis and get the check.

Perhaps I called Dennis and we agreed on a time and place

for delivery, but I had known before I visited with Dennis

and got the check that they wanted to pay it off.

Q. And you believe that conversation was either

the 22nd or a day or two before the 22nd?

A. To the best of my recollection, yes.

"Q. At that time did you have any knowledge of

any kind trat there was any investigation that was causing

the Governor or Dennis Mecham to want to repay the loan?

A. No, sir.

Q. Had you read anything?

A. None that I recall.

Q. Had you heard any rumors?

A. No.

Q. The ninth floor usually got rumors rather

quickly, did it not?

1
(

2
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A. Well, I guess you could say that. I think
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1 the 22nd, other than the desire of the Governor to have

THE PRESIDING OFFICER: Redirect.

(

I believe that's all I have.

Yes, that's correct, as far as I know.

MR. LEONARD:

A.

the loan. repaid?2

3

4

5

6

7 REDIRECT EXAMINATION

8 BY MR. FRENCH:

Q. Since you have"started testifying here

yesterday,_ has the Governor tried to reach you by phone?

A. No. My wife told me when I got home last

night that he had called and left a message, I believe, on

our answering machine saying that I had done a good job,

9

10

11

12

13

14

15

Q.

A.

Mr. Colter.

Yes, sir.

(

16 or words to that effect. He did not ask that I call back

17 and I did not talk to him myself.

MR. FRENCH: Mr. Presiding Officer, there's an

I only received that message from my wife.

18

19

20

21

Q.

A.

the message.

So he called your home?

Apparently he did call. I didn't listen to

22 Exhibit 53 that we've stipulated to yesterday which I'd

23 like to move its admission. What it is are the receipts

24 from the expenditures out of the protocol fund, and I

25 neglected to put that in yesterday.
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No objection.

(
1

2 that?

3

4

THE PRESIDING OFFICER:

MR. LEONARD:

VOL. 18 - 3938

Is there any objection to

5 BY MR. FRENCH:

6 Q. Mr. Colter, if you could be handed Exhibits

7 58, 57 and 56, I would appreciate it.

8 58 is the cover letter from Dennis Mecham; is

9 that correct?

10

11

A.

Q.

Yes, sir.

And that enclosed, did it not, the deed of

12 trust and ~he note secured by the deed of trust?

( 13

14

A.

Q.

I'm sure that's correct.

And that letter is dated August 18th, 1987;

15 is that correct?

16

17

A.

Q.

Yes.

Now, this loan was made on July 16th of 1987,

18 by check, correct?

19 A. Yes.

If the Court please, I'm going to20

21

MR. LEONARD:

object to this line of questioning. I don't recall there

22 was any cross-examination on this issue at all. This is

23 just a repeat of counsel's direct.

24 MR. FRENCH: I'm not repeating. This is something

25 entirely different.
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1

2

MR. LEONARD: It's new.

VOL. 18 - 3939

You may

3 proceed.

4 BY MR. FRENCH:

5 Q. Mr. colter, I wanted to ask you, since the

6 cover letter is dated August 18th, I note the deed of

7 trust and assignment of rents appears to be dated August

8 20th, and that is under the signature of Dennis Mecham.

9 Do you see that on the second page?

10

11 of '87.

A. I see the notary date is the 20th of August

Yes, I see that.

12 Q. _ I just wondered if you could explain, if the

13 signature notary acknowledgment is August 20th, why the

14 cover letter is August 18th. Can you explain that to us?

Q. Okay. Thank you.

MR. FRENCH: If we could have the witness take a

15

16

17

A. No, I cannot.

18 look at Exhibit 54, please.

19 BY MR. FRENCH:

That's the book you have next to you.

20

21

Q. This is the check registry, Mr. Colter.

If you could take a

22 look at the entries, please.

23 A. Yes, sir.

24 Q. Do you see the second July 8 entry? Do you

25 see that on the left-hand margin there, where it it says
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1 "7/8"?

2

3

4

5

6

7

A.

Q.

A.

Q.

A.

Q.

Yes.

Then "7/8 " right again underneath it?

There are eight 7/8 entires, yes.

Look at the second July 8 entry.

Yes.

That is where the $80,000 is subtracted out

8 and a balance of $9,622.09 is reflected; is that correct?

Q. Now, did you make your ledger entry

sUbstantially after the fact? The question is this.

9

10

11

A. Yes, sir.

Let

12 me explain. it.

13 You show the subtraction of the $80,000 by

14 date of 7/8, and yet the $80,000 check, Exhibit 61 in

15 evidence, is dated 16 July, '87. Can you explain that to

16 us?

17

18 this.

A. My previous explanation, I think, went to

I must have obtained -- must have obtained this

19 check register at approximately the time I wrote the other

20 entries in, and at that time I subtracted it out and

21 brought the balance down accounting for the two 7/8 checks

22 that were written by my predecessor.

23 And the 31 JUly, their account balance of

24 $9,622.09 apparently is the date when I brought that

25 balance down, and perhaps on that day or the following day
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wrote checks on the account, and -- but I did apparently

on the 31st of July bring that account balance down and

1

2

3 subtract the $80,000 out. That's what this record would

(

4 show.

5

6

Q.

A.

That's your explanation for that?

Yes.

7 Q. Now, the $80,000 check, as I understand it,

8 was the first check that you personally wrote out of this

9 account; is that correct?

10 A. Apparently so.

11 Q. It further appears that you took over the

12 account at that time, and the rest of the registry appears

13 to be yours; is that correct?

14 A. Well, there are a couple. 8/15 and 8/10

15 entries are written apparently by my secretary, but the

16 first two are mine, and the number five is, and six, and

17 seven. But eight and nine, I believe, are Bob Hubbard's

18 or someone el se there.

19 Q. Now, yesterday in your testimony, in

20 questions from Mr. Leonard, he asked you precisely what

21 the Governor said to you about the $80,000 loan. Now, I

22 wrote down the following: "I want to borrow $80,000 out

23

24

25

of the inaugural fund."

Do you recall testifying to that?

A. Fine, yes. I believe that I said that.
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Q. And you responded by going to the bank that

day and giving him a check that day for $80,000; is that

3 correct?

To the best of my recollection, I didn't4

5

A.

calendar it. I don't have any record of the date. As far

6 as I can remember, that's correct.

7

8 not?

9

10

Q.

A.

Q.

And he said, "I want to borrow it," did he

Yes. I believe that's the terminology.

It seemed a little strange to me, Mr. Colter,

11 to take the statement, "I want to borrow $80,000 out of

12 the inaugu.ral fund," and turn that statement into "an

( 13

14

investment of money." Does that seem strange to you?

MR. LEONARD: objection, Your Honor. This witness

15 is the witness of the Board of Managers, and counsel is

16 arguing with his own witness.

17 THE PRESIDING OFFICER: Counsel, under the rules,

18 you may ask leading questions of even your own witness,

19 and without declaring him a hostile witness, which isn't

20 necessary under the rules anymore. He may do so. Thank

21 you.

22 THE WITNESS: Would you repeat the question, or

23 have it read back?

(Question read.)

24

25

MR. FRENCH: Please.
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1 BY MR. FRENCH:

wanted to borrow the $80,000; is that correct?

A. I believe that that was the word he used.

Q. You've been asked --

A. There was no discussion of why he wanted to

borrow it, whether it was for investment or for whatever

2

3

4

5

6

7

Q. In other words, we know that Mr. Mecham

8 purpose.

concerninq interest rates.

9

10

11

12

13

14

Q.

A.

Q.

A.

Q.

But you didn't ask?

No, I didn't ask.

There were some questions yesterday

Did you shop interest rates?

No.

In other words, when the Governor said, "I

(

15 want to borrow it," you just put things in action to

16 effectuate that request, and gave him the $80,000,

17 correct?

I asked him what interest rate.

I think I described it yesterday.18

19

20

A.

We -- he

percent.

Yes.

And how long, and he said 60.

He said nine

And I drew the

21 note and deed of trust.

22 Q. Did you check with others on available

23 interest rates at that time?

24

25

A.

Q.

No, sir.

I believe we have an exhibit that's being
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1 marked which are checks. Do you have those? Patricia

2 told me that she was having those done. They are being

3 done, apparently.

4 Can you tell us, while awaiting those, Mr.

5 Colter, isn't it a fact that at least through the first

6 check that was drawn in April, through those up into

7 September, those were all counter checks?

8 A. I don't know about those prior. The bank

9 statements never returned any checks and I never saw any,

10 so I don't know what kind of checks those were that I -

11 before those that I wrote.

12 Q. We have those corning. Let me avow to you

13 that what I've just asked in the question is a fact.

14

15

A.

Q.

All right.

That at least up through September 4th, I

16 believe, they were all counter checks, and then you

17 received some checks, and the rest are regular checks.

18 A. Fine.

19 Q. Now, assuming that to be true, then does it

20 not follow that this is the only counter check, that is,

21 the Mecham Pontiac $80,000 loan, that does not appear on

22 the check registry?

23

24

A.

Q.

Yes.

As you testified to yesterday, you considered

25 in your mind that this loan was dumb, wrong, and foolish,
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1 correct? That's what you testified to, wasn't it?

2 A. I considered it politically a mistake.

3 Q. SO considering --

4 A. It was dumb, yeah.

5 Q. Didn't you testify, though, yesterday in your

6 own mind that it was dumb, wrong, and foolish?

7 A. Yes, politically dumb, foolish, whatever,

8 yes.

9 Q. with that in mind, Mr. Colter, you certainly

10 were not anxious that the general pUblic become aware of

11 this loan, were you?

12

13

14 you?

15

A.

Q.

A.

No, I did not broadcast it. I didn't --

In fact, you did not want that to happen, did

Well, I don't know that I particularly

(

16 considered whether I wanted it to happen or not. I

17 assumed that it would happen, and I made my objection, and

18 that was the end of it as far as I was concerned.

19 Q. When you went out to Dennis Mecham's home to

20 get this balance of 75,000-plus dollars on this loan, you

21 were anxious, were you not, that this matter be paid off

22 as one of your last acts of leaving the administration?

since the Governor had changed his mind and wanted to pay

it, certainly, I wanted it to be paid.

23

24

25

A. I'm sure that I was anxious that it be paid,

(
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Do you

The record -- theI don't remember.A.

questions that you were amazed how closely the June 26th

letter had memorialized the actual restrictions that you

talked about on the 25th, correct?

A. I believe that's correct.

Q. Then I believe you testified on

cross-examination that you went over to the books and you

pulled the statute and you checked 41-1105 yourself, did

you not?

A. Yes.

Q. And having listened to the lawyers and having

read the statute, as I recall your testimony on

Mangum and Mr. Lee and Mr. Brophy and yourself.

recall that meeting?

A. Yes.

Q. And you testified yesterday in response to

Q. Isn't it a fact, Mr. Colter, that very soon

thereafter, and almost simultaneous with these events,

that the media broke the story of the loan from the

protocol fund to Mecham Pontiac?

newspapers would show, but I do not know the date that

that disclosure was made.

Q. Let me return to the June 25th, 1987 meeting

that you testified about in connection with the

restrictions that were discussed in your office with Mr.

1

2

3

4

5

6

7

8

9

10

11

12

( 13

14

15

16

17

18

19

20

21

22

23

24

25
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1 cross-examination, you concluded, number one, that the

2 money and the protocol fund could not be used to repay

3 campa ign debts; correct?

(

4

5

A.

Q.

Correct.

Number two, you testified that the money in

6 the protocol fund could not be used for personal reasons

7 for the Governor, correct?

8

9

A.

Q.

Yes.

Is it not true that the loan to Mecham

10 Pontiac, when he said to you, "1 want to borrow $80,000,"

11 was for the personal use of Evan Mecham and his company?

anything except a loan at a higher interest rate.

it was not an expenditure.That was along12

13

14

A. _

It was not a gift. It was not a purchase. It was not

It had

(

15 nothing to do with the Governor's personal use or -- it

16 was not a payment of anything of his personal. It was a

17 loan which was to be paid --

18 Q. Are you saying --

19 A. -- which was to be secured and to be repaid,

20 a loan only, not an expenditure. I did not consider that

21 it was a donation or a gift or any kind of personal use by

22 the Governor.

23

24

25

Q. Are you telling this Court and the ladies and

gentlemen who sit as jurors that a loan to Mecham Pontiac

is not for the personal use of Evan Mecham and his

COPPEP.S'l'l\'l'E lWr"RTlJIC SERVICE, INC.
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A loan at a high -- which almost doubled the

3 interest rate, and fully secured and to be paid, as far as

4 I was concerned, was a good investment of the money, and I

5 didn't have any concern or worry that it would not be

6 repaid. It was not an expenditure or a gift. It was

7 simply a loan. That's all.

8 Q. Mr. Colter, if it was a loan to Childress

9 Buick, that would not be for the personal use of Evan

10 Mecham, would it?

(

11

12

13

14

15 use?

A.

Q.

A.

Q.

No.

But in this case, it was to Mecham Pontiac?

Right.

And you're saying that was not a personal

16 MR. LEONARD: If the Court please, I object to this

17 line of questioning. The witness has answered the

18 question, given his opinion. Counsel is arguing with him.

THE PRESIDING OFFICER:19

20 question.

I think he has answered the

The objection is sustained.

21 BY MR. FRENCH:

22 Q. Mr. Colter, do you feel that this loan to

23 Mecham Pontiac was a benefit to Mecham pontiac?

I do not know anything about the Mecham24

25 Pontiac business. I --
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MR. FRENCH: If Your Honor please, I'm going to

conclude with that, with the exception, the checks that I

1

2

3 mentioned have been stipulated into evidence. I don't

(

4 have the number, but Mr. Leonard has agreed to that, as I

5 understand it, and I would move their admission -- 65?

6 65.

7 THE PRESIDING OFFICER: Is there a number assigned

8 to them yet? 65. And there being no objection, it shall

9 be admitted, Number 65.

10 Are there questions by Senators?

11 Senator Hill, then Senator --

Mr. Presiding Officer, good morning,

funds, and what have you, in this particular instance.

12

13

14

15

16

SENATOR HILL:

Mr. Colter.

THE WITNESS:

SENATOR HILL:

Good morning, sir.

We've dwelt some time on public

I

(

17 know on the two signature cards, which is Exhibit No. 60,

18 a social security number, 304-42 something 287. Who's

19 social security number is that, Mr. Colter?

THE WITNESS:20

21 not mine.

I don't -- the number you gave, it is

I don't know whose it is.

22 SENATOR HILL: Mr. colter, generally separate

23 entities would have a separate ID number. I think Arizona

24 usually starts with 86, which has been assigned to us by
(

25 the IRS. This does not appear to have such a number.
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there a signature card filled out with the state ID placed

Colter, the IRS regulations usually suggest that after $10

question, but perhaps that was the date that they did have

that according to the June 26 letter, the contention is

Is that your

I have no explanation

At some point in time was

Well, Mr. Colter, it would appear

Following up, also, on that, Mr.

I'm not sure that I understand the

Not to my knowledge, not that I know

I don't really know.

THE WITNESS:

SENATOR HILL:

THE WITNESS:

SENATOR HILL:

It would imply to me that perhaps it's not

really considered a separate fund, but further, I guess

another question would follow that at the poiht on June

26, when the Long letter was signed, and the signature

card was May 27th, were there any additional signature

cards filled out, or is this the last signature card done

on May 27th?

the signature card for the other people.

question?

for the May 27th date, because I don't believe that's the

date when I appeared at the bank and presented our

signature card.

that this is a state fund.

on --

of. There was never any discussion or -- nothing about

any such idea or concept.

( 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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of interest is paid by a payor, that they are required to
(

2 issue a form 1096 and a 1099 interest to the payee.

3 Now, did they issue that cash, to your

4 knowledge, to the State of Arizona? Did they issue it to

5 the Mecham Inaugural Committee, or just where did that

6 statement go from Mecham Pontiac?

7 THE WITNESS: I do not know. I never saw it and it

8 was never discussed, and I don't know anything about it.

9 SENATOR HILL: Mr. Colter, it would appear to me

10 that if, in fact, this were state funds, that the 07

11 number, or the 86 number that the state has, would appear

12 on these ~ecords. And they are not here in evidence

13 today, and hopefully somebody would shed some light in the (

14 future.

15 Otherwise, they're going to have a tough time

16 proving these were state funds.
•

And if somebody filed a

17 tax return, even a 1120 P.O.L. or a trust, or what have

18 you, and properly counted in that manner, they're going to

19 have a heck of a time establishing these are state funds.

20 And I think somebody should try and answer those questions

21 at some point.

22 Thank you, Mr. Presiding Officer.

23 THE PRESIDING OFFICER: Senator Hays.

25 in reference to Exhibit 53, 54, you stated, I believe,

24 SENATOR HAYS: Mr. Presiding Officer, Mr. Colter,
(
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1 that Mr. Bob Hubbard, who I know to be a very competent

2 accountant, had possession of the check register in May?

3 THE WITNESS: No. I delivered the check register

4 and the invoices and whatever bank statements and records

5 I had to Bob Hubbard approximately October the 15th or

6 16th, I believe, of 1987.

7 SENATOR HAYS: Well, Mr. Colter, the entries for

8 5/27, May 27th, who made those entries in the register?

9 THE WITNESS: I assume that that's Joyce Downey. I

10 don't know that.

11 SENATOR HAYS: So, Mr. Colter, you did not have the

12 check regi§ter at the time the $80,000 check was drawn and

you wrote a counter check; is that correct?

THE WITNESS: Right.

SENATOR HAYS: And then at what time did you obtain

possession of the check register?

(
13

14

15

16

17 THE WITNESS: It may be

Was that on July 31?

it's probably true that

18 the check register was in this box, this cardboard box of

19 records, that I didn't find it or didn't get it out or

20 didn't search far enough to find it. I'm sure that I

21 searched for checks and found none, and when I obtained

22 this check register from the box or from whatever source,

23 I don't remember, but t~e document itself would indicate

(
24

25

that I brought the account balance down on the 31st of

July. So I assume that's the date I obtained it, or
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1 thereabouts.

possession of the check register?

2

3

SENATOR HAYS: Well, at what point did you give up

Didn't you say you

4 returned it to Mr. Hubbard at some time before October?

the 15th of October of '87.

5

6

THE WITNESS: No, Bob Hubbard never saw this before

He had not had it before, but

7 I gave it to him with the Governor's consent on or about

8 the 15th of October.

9 SENATOR HAYS: Well, then you retained possession

10 of it from July 31st until October 15th? No one else had

11 access to this check register?

THE, WITNESS:12

13 my secretary.

I believe that's correct, unless it's

Apparently she has entered a couple of (

14 things here, but that's correct.

15 SENATOR HAYS: So Mr. Hubbard was not requested to

16 update the account or to balance the account or to

17 reconcile the account with the returned checks at any

18 time?

19 THE WITNESS: Sure. When I took the records to Bob

20 HUbbard, I asked him to reconcile the check balance with

21 the bank statements. I asked him to examine the invoices,

22 and if we didn't have any -- if there were not invoices

23 there, to get duplicate copies and to follow the account

24 through and reconcile the entire manner.

25 SENATOR HAYS: Then, Mr. Colter, you or your
(
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1 secretary, the two of ~you alone are responsible for the

2 oversight, then, of not entering the $80,000 withdrawal, I

3 take it?

4

5

THE WITNESS:

SENATOR HAYS:

Yes.

And Mr. HUbbard, who is a CPA and

6 very qualified, did not point that out to you, that there

7 was an oversight?

probably told Bob Hubbard myself.

8

9

10

THE WITNESS:

SENATOR HAYS:

Oh, I'm sure I discussed it and

I don't know, but

Mr. Colter, did he later then make

11 any record of that, or did he insert the 80,000 withdrawal

12 at any point in the check register that isn't shown on

13 this page?

14 THE WITNESS: I don't remember Bob Hubbard and me

15 discussing it, and I don't see an entry here where he has

16 corrected the mistake. I don't -- but I'm sure he did

17 obtain copies of the checks from the bank, and he saw the

18 $80,000 check, and -- in his recordkeeping, I'm sure he

19 reconciled the entire matter.

20 SENATOR HAYS: But there is no place in any other

21 pages that maybe aren't mimeographed that shows an entry

22 to make up for that lack of an $80,000 withdrawal? It

23 doesn't show on any page of that register, right?

24 THE WITNESS: I'm sure that it shows in the bank

25 statements, but it does not show in the check register.
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SENATOR HAYS: Thank you.1

2 THE PRESIDING OFFICER: Senator Todd was next.

3 SENATOR TODD: Thank you, Mr. Presiding Officer,

4 and good morning, Mr. Colter.

5 THE WITNESS: Yes, sir.

6 SENATOR TODD: My question is to the June 26th

7 letter, and there was no doubt in your mind about the

8 restrictions that were placed on the use of the money in

9 that letter; is that right?

10

11

THE WITNESS: Well, that's correct, yes.

SENATOR TODD: All right. Then, Mr. Colter, after

12 the funds ~ere transferred to Mecham Pontiac by the

13 counter check, technically, then, all restrictions were (

14 removed from that money?

15 THE WITNESS: I don't understand the question. As

16 far as I understand it, the answer is no, but --

17

18

19

SENATOR TODD: May I try again, then, Jim?

THE WITNESS: Yes.

SENATOR TODD: The Governor asked to borrow the

20 money, and you wrote a check to Mecham Pontiac.

21

22

THE WITNESS: Right.

SENATOR TODD: The restrictions only applied to the

23 money coming out from the inaugural fund or protocol fund,

24 whichever?

25 THE WITNESS: That's right. They applied to the
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1 80,000 and every other expenditure of money out of the

2 account, yes.

3 SENATOR TODD: Then, Mr. Colter, after the funds

4 were transferred to Mecham Pontiac, technically all

5 restrictions were then gone from those dollars?

The 80,000, you're saying?

Yes.

6

7

8

THE WITNESS:

SENATOR TODD:

THE WITNESS: Well, I guess so. It was certainly

9 not a part of our account.

10 SENATOR TODD: Mr. colter, then the $80,000 was

11 unrestricted then for and available for the personal use

12 of Evan Mecham as the owner of Mecham Pontiac? Is that

13 fair to determine?

14 THE WITNESS: Senator Todd, I'm not sure I

15 understand the question. I'm -- perhaps I'm not following

16 along. I did not inquire of Governor Mecham whether he

17 was going to use this in his own personal affairs or

18 whether he was going to use it in his business. I assumed

19 that the Mecham Pontiac took the $80,000 and made whatever

20 use, business use that they had of it. I am sure that

21 they intended to repay and did repay, and how it was used,

22 I didn't inquire and don't know.

23 SENATOR TODD: So, Mr. Colter, then is it fair for

24 us to take from the facts that when the money is in the

25 account of Mecham Pontiac, there are no restrictions on it
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1 and he could personally use the money in any way he saw

2 fit?

3 THE WITNESS: I'm assuming that that's correct,

THE PRESIDING OFFICER:

4 yes.

5

6

7

SENATOR TODD:

SENATOR OSBORN:

Thank you.

Senator Osborn is next.

Thank you, Mr. Presiding Officer.

8 Mr. Colter, you have spoken, I believe, made

9 a reference at least of a better interest rate, a better

10 interest rate, this morning. And I would like to ask you

11 a question.

12

13

14

15

What interest rate do you suppose Mecham

Pontiac would have had to pay for an $80,000 secured loan

for 90 days in June or JUly, let's say, of 1987? Do you

have any idea what such a loan would have had to bear in

(

16 interest if made at a bank?

SENATOR OSBORN:

17

18

THE WITNESS: I do not know and I did not inquire.

If in fact that loan had required

19 an interest rate at a bank of, let's say, 11 percent,

20 would you agree that the difference between the money that

21 was paid and the 11 percent that it would have had to bear

22 at a bank would amount to a subsidy for Mecham Pontiac?

Maybe it's a loan. I can't really answer that, I

Fine, I -- I can't either argue or23

24

25

THE WITNESS:

agree or disagree.

a gift.

I -- maybe it's a sUbsidy. Maybe it's
(
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forth?

SENATOR USDANE: Yes.

don't believe.

SENATOR USDANE: Mr. colter, you have, as an

I think

Senator Usdane is next.

You mean you're referring to

Do you normally do it with this

Yes, sir.

Yes.

Yes, this is is my first experience

THE PRESIDING OFFICER:

THE WITNESS:

THE WITNESS:

THE WITNESS:

SENATOR USDANE:

Do you know for a fact that it was an

SENATOR OSBORN: All right. Thank you very much.

SENATOR USDANE: Mr. Presiding Officer, Mr. Colter,

THE WITNESS: My understanding at the time was that

interest-bearing account when you wrote the check?

register and a book form like a commercial account?

just a couple points on the checking account.

thought at the time, four-and-a-half percent.

with using this kind of check.

it was an interest-bearing account receiving, I think I

attorney, handled trust accounts and other accounts, I

I've seen the figure 5.2 since, but it was receiving
/

approximat~ly five percent, yes.

assume, over your legal experience?

the check register and the form of the checks, and so

type of a checking account, or do you have a check

( 1

2

3

4

5

6

7

8

9
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13

14

15

16
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1 SENATOR USDANE: I see. Thank you. Just a couple

2 brief questions and then I'll be done with this.

3 Mr. Colter, do you know what a money market

4 checking account is?

5 THE WITNESS: Well, I guess I do. 1--

6 SENATOR USDANE: It's one that pays a higher

7 interest rate?

SENATOR USDANE: Okay.

8

9

THE WITNESS: Fine, yes.

And my last question, I

10 guess, is: Did you ask the bank when you went in whether

11 there was that much money in the account to verify so that

12 you didn't write a check and draw against the account as a

13 signatory, not knowing what amount was in there?

14 THE WITNESS: I don't remember whether I asked or

15 inquired of the account balance at the time I took the

16 signature card in or not. I had every assurance, I think,

17 that there was the $92,000 in there, and so I wrote the

18 check.

THE WITNESS: Maybe I ran the risk of a check

SENATOR USDANE:

SENATOR USDANE:19

20

21

22

bouncing. I don't know.

I see.

I'm sorry. And that certainly

23 would have added to the embarrassment if that had

24

25

happened, but how did you know of that?

hear you state that.

I guess I didn't

(
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I believe that the gentleman on the

2 25th of June related the amount, and --

THE WITNESS: Maybe I saw a bank statement in the

3

4

SENATOR USDANE: I see.

5 box at the time I found the checkbook that didn't have any

SENATOR USDANE: Thank you very much.

THE PRESIDING OFFICER: Senator Gutierrez?

SENATOR GUTIERREZ: Thank you, Mr. Presiding

6

7

8

9

checks in it. I don't remember.

10 Officer.

11 Good morning, Mr. Colter.

(

12

13

TH~ WITNESS: Good morning, sir.

SENATOR GUTIERREZ: I have several questions. Let

14 me ask you, first, were you a member of the Mecham

15 Inaugural Committee?

16

17

THE WITNESS: No.

SENATOR GUTIERREZ: Was Edith Richardson a member

18 of the Mecham Inaugural committee?

19 THE WITNESS: I can't answer. I don't know for

20 sure who was classified and who was not. She worked with

21 them in the inaugural events, but I don't know whether she

22 was actually classified a member of the committee or not.

23 SENATOR GUTIERREZ: So while you were never a

24 member of the Mecham Inaugural committee, you were able to

25 sign as a representative of the Mecham Inaugural Committee
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on the bank card when you opened up the account, then?1

2 THE WITNESS: Well, at the time they brought

(

3 those books over there, as I say, I wasn't there.

4 Apparently they had a meeting with Bill Long and whoever

5 else helped that carne there and delivered those records,

6 and apparently they, with the Governor, decided at that

7 time that he had it and I would be the signatory on the

8 account, yes.

9 SENATOR GUTIERREZ: So while we don't know Miss

10 Richardson's status, you were never a member of the

11 inaugural committee, but you were a member, as was Edith

12 Richardso~, a member of the Governor's staff at that time?

SENATOR GUTIERREZ:

13

14

THE WITNESS: Yes.

Can you give me your opinion of

(

15 what an arm's length transaction is? That word has been

16 used several times. I'm not an attorney. I'm not a CPA,

17 so could you give me your opinion what an arm's length

18 transaction is?

19 THE WITNESS: I think that what would classify or

20 what the requirements of an arm's length transaction would

21 be would vary with whatever transaction you were

22 examining, and so I can't give it a definition, I guess,

23 of any particular transaction which would classify it as

24 an arm's length.

25 But in this case, I assume you're referring
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Mecham Inaugural Committee lending Mecham Pontiac $80,000

is an arm's length transaction?

transaction is particularly a legal term or a term of art.

I can't clpssify from a concept viewpoint what -- whether

using arm's length transaction, because it is a word you

used yesterday, and I believe it's a word you used today.

So it wasn't a word I went ahead and picked out of the

to this loan, I believe the fact of a note and a deed of

trust and a competitive interest rate and a designated

time and due date, and the terms of the promissory note

and the deed of trust, would qualify this as an arm's

length full loan, loan transaction.

I think that the

So, Mr. Colter, let me make

Mr. colter, the reason I'm

It is your understanding that the

the documents and the facts of

I don't know that arm's length

It was a word that you used, and I guess I'm

SENATOR GUTIERREZ:

THE WITNESS:

SENATOR GUTIERREZ:

it qualifies as an arm's length or not.

sure I understand that.

documentation and the

the formal signatures and the facts of the formal

documents would classify it, given that it is a

transaction, would classify it, in my opinion, an arm's

length, but I don't believe that there's any definition

from the textbooks or anywhere else of arm's length

transaction.

blue sky.

1

2
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1 trying to get at, you know, this transaction, which I

2 would assume that if the Mecham Inaugural Committee lent

3 the "Gutierrez Auto Agency" $80,000 at a competitive rate

4 for 90 days, secured by a deed of trust, I would think

I guess the5

6

7

8

that would be an arm's length transaction.

other part bothers me just a little bit.

Let me ask you another question, sir.

said that you thought this was a good investment.

You

Did you

9 know the condition, or do you know the condition now of

10 Mecham Pontiac?

11 THE WITNESS: No, sir, I did not know at that time

12 and I do Qot know now.

13 SENATOR GUTIERREZ: So the fact is that if the

14 condition of Mecham Pontiac financially was not good,

15 would this be considered a good investment?

16 THE WITNESS: I can -- I can believe, or I can

17 visualize that if Mecham Pontiac were on the rocks and

18 financially unsound and unable to repay, that this would

19 not be a sound investment. I bel ieve that.

20 SENATOR GUTIERREZ: The money was lent in July.

21 The deed of trust, which is, in effect, the instrument

22 that guarantees payment, was not sent back to you until

23 about a month later. Would a prudent man have allowed

24 that transaction to have occurred?

25 That is, $80,000 was lent out.
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question about the enforceability of the obligation to

be proven, and as far as I'm concerned, orally, or agreed

to.

Would a prudent man or a prudent investor, would they have

allowed that to have occurred?

place before the lender received the only evidence that

you're going to get paid, the promissory note -- or the

I know what

Would a

What I am here

There wasn't any

Mr. Colter, I'm not suggesting

It was a month waiting period.

It may have been two days in transit

I don't know the answer.

There was nothing there that couldn't

I don't know what other individual lenders do.

THE WITNESS:

SENATOR GUTIERREZ:

banks do.

return the funds.

mail it over to him.

that the Governor is not an honorable man.

asking about this specific business practice:

The Governor is an honorable man, and he knew

the terms, and the fact that we didn't get it back

immediately -- as a matter of fact, it may have taken me a

week to prepare the promissory note and deed of trust and

over there and two days getting back.

I'm not sure, but I felt that it was safe

that the Governor knew and understood and had the

obligation to repay, and so I wasn't really worried about

the fund receiving the payment.

deed of trust, rather.

There was no question about the terms.

( 1

2
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bank who lent you $80,000, would a bank have allowed
(

3 of trust, that that guarantees you payment, or at least a

4 lien on some properties?

5 THE WITNESS: Well, in my own experience, I've been

6 loaned money by banks on my word only, and have done the

7 documentation later. I've had various forms of loan that

8 I could write drafts on and just automatically increase

9 the amount or establish the amount -- a loan, but as a

10 normal practice, I believe that the banks require the note

11 and deed of trust to be signed simultaneously with the

12 giving of the money under normal circumstances, yes.

13 SENATOR GUTIERREZ: I would agree with you, Mr.

14 Colter. Let me ask you several final questions.

15 It was you who recommended to the Governor

16 that there ought to be this instrument signed, the deed of
•

17 trust, I believe is what it's called. When you suggested

18 to the Governor that instrument ought to be signed, did

19 you anticipate that the instrument was to be filed in a

20 pUblic place so that everybody would know what transaction

21 had occurred?

22 THE WITNESS: There was no discussion of the

23 recording of the deed of trust at the time that the loan

25 when I got it back, it occurred to me that I should ask

24 was made and at the time that it was drawn. As I said,
(
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ahead of this $80,000 loan if it weren't recorded, that's

transaction in a pUblic forum, it does one final thing,

does it not? Doesn't it avoid pUblic scrutiny or pUblic

the Governor, "Do you want this short-term thing recorded

or not?" And I did, and he said he'd rather not, and I

didn't do it.

periOd, if I was a buyer and I wanted to buy Mecham

Pontiac, I would not have known about the $80,000 unless

somebody would have told me?

And you would come in

The instrument, the deed of

By not filing the $80,000

So perhaps during this 30-day

As between the trust -- I mean the

That's right.

SENATOR GUTIERREZ:

THE WITNESS:

SENATOR GUTIERREZ:

THE WITNESS:

SENATOR GUTIERREZ:

trust, it's not lessened, its value is not lessened by

having it recorded; am I correct? That is, the

instrument, this piece of paper, it doesn't mean less if

it's recorded or not recorded?

Inaugural Committee funds and Mecham Pontiac, it does not

increase the enforceability at all, but there is an

agreement,. and they are on notice, and they know it, and

the committee funds knows it, and all that a recording

does is give notice to other people that there is such a

loan.

right.

( 1
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1 knowledge of the act that this money was lent?

2 THE WITNESS: Well, obviously, yes. Had it been

3 recorded, it would have been of record and somebody could

4 look at it and use, yes, I agree with that.

5 SENATOR GUTIERREZ: Thank you, Mr. Presiding

6 Off icer, Mr. Colter.

7 THE PRESIDING OFFICER: Ladies and gentlemen of the

8 Senate, we have four more Senators who wish to ask

9 questions, and it's time for our morning recess. We'll

10 stand at recess until 10: 40.

11 (Recessed at 10:23 a.m.)

12 (Reconvened at 10:42 a.m.)

13 THE PRESIDING OFFICER: Thank you, ladies and

14 gentlemen. The Court of Impeachment is reconvened. Show

15 the presence of a majority of the Board of Managers, their

16 counsel, and counsel for the respondent.

He's still underMr. Colter will resume.17

18 oath.

19 Senator MacDonald is the next questioner.

20 SENATOR MacDONALD: Mr. presiding Officer, Mr.

21 Colter, is the check register the only bookkeeping tool

22 you used, I mean the check register itself, Number 54?

23 Did you not have a ledger card or anything else that you

24 worked from?

25 THE WITNESS: No, that's the only record I kept. I
(
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purported in earlier testimony that that was the only

Senator MacDonald touched on what I was going to further

bring up, since we dealt some time on the missing entry of

I had hoped to get a CPA to handle the account and do it

right, but I'm a lousy bookkeeper and shouldn't have had

it, but I did, and that's all I had, yes.

that I'm a poor record-keeper and a poor one with a bank

account, apd I haven't -- I don't do it, and my wife does.

And if it's not there, the $5,000 and the $1,000 are not

The answer

Is that what you

Was that -- it was

Senator Hill, you had an

Okay, thank you.

I don't know the answer.

Thank you.

Thank you, Mr. presiding Officer.

I remember the question.

The only reason that I know of isTHE WITNESS:

SENATOR HILL:

SENATOR MacDONALD:

THE WITNESS:

SENATOR MacDONALD:

THE PRESIDING OFFICER:

additional question?

$80,000 check written, Mr. Colter.

missing entry from this check register.

recall?

there, it's my oversight.

And Exhibit 62, there are three checks there,

one for $1,000, one for $5,000, and then the $75,000

check, and on the register, you entered only the $75,000

check. Was there a reason for not listing the $1,000 and

the $5,000?

(
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1 has pointed out, other entries might have been made, so

2 there may be other entries, as far as I know.

Mr. colter, there are many entries3

4

SENATOR HILL:

missing in this type of a checking account. I've had to

5 handle these in a jUdiciary capacity, and I would suggest

6 that while all this is a sloppy checkbook accounting,

7 because there's a monthly entry required on these type of

8 accounts to record the interest received. The column says

9 amount of deposits or interest, and nobody bothered to do

10 that.

11 And you notice 31 July, somebody went and got

12 that July ~tatement and entered the balance in that

13 account of $9,622.09. You can subtract the previous (

14 entries and even subtract an entry for $80,000, and you

15 can't get the $.09 with a balance of $.45 above it. So

16 you're supposed to enter that every month.

17 So, there are a lot of entries missing in

18 this account. So I would chalk this up to just poor

19 record-keeping rather than some plot to keep that one

20 check out.

21 Thank you.

THE PRESIDING OFFICER:22

23 SENATOR STEPHENS:

Senator Stephens is next.

Thank you, Mr. Presiding

24 Officer.

25 Mr. Colter, Senator Gutierrez asked you if
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1 you considered this an arm's length transaction, and I

2 believe at the time you stated you didn't know if it was

3 in the text. There is a definition in Black's Law

4 Dictionary.

5 "Said of a transaction negotiated by

6 unrelated parties, each acting in his or her own

In regards to that definition, do you believe

determination, commonly applied in areas of

taxation when there are dealings between related

corporations, parent or subsidiary, the standard

under which unrelated parties each acting in his or

he~own best interest would carry out a particular

transaction."

7

8

9

10

11

12

13

14

self interest. The basis for a fair market

15 this was an arm's length transaction?

16 THE WITNESS: The documentation and the collateral

17 and the promissory note, I don't know what else further

18 could have been done than was done. Now, the fact of

19 unrelated organizations or parties qualifies it as an

20 arm's length, so I would have to say yes, it's not an

21 arm's length transaction based on that statement, yes.

22 SENATOR STEPHENS: So that, Mr. Colter, in your

23 opinion, it was not an arm's length transaction?

24 THE WITNESS: In light of that definition, I would

25 have to agree.
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THE PRESIDING OFFICER:
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Senator Higuera had a

3 question.

4 SENATOR HIGUERA: Thank you, Mr. Presiding JUdge.

5 Mr. Colter, during your testimony yesterday,

6 and it was revisited today, you testified that Governor

7 Mecham says -- told you, "1 want to borrow $80,000 from

8 the inaugural funds." Did I hear that

9 THE WITNESS: You know, I don't know the exact

10 words that were used, but that was the thrust or the

11 essence of his request or demand, or whatever, yes.

mention anyone's name during that conversation?

SEN.ATOR HIGUERA:12

13

14 THE WITNESS:

Mr. Colter, did Governor Mecham

I don't -- I recall that when I asked

(

15 about -- he did mention Dennis Mecham when I asked about

16 the collateral, collateral and promissory note.

17 SENATOR HIGUERA: He mentioned Dennis Mecham only

18 in terms of collateral?

19 THE WITNESS: As far as I recall, there was no

20 other names mentioned.

21 SENATOR HIGUERA: Did he indicate who was running

22 the daily duties at Mecham Pontiac at that time?

23 THE WITNESS: Senator, I'm not understanding

24

25

your -- the words. Maybe it's the microphone system, but

would you repeat that question for me, please?

COPPERSTATE REPORTING SERVICE, INC.

(



VOL. 18 - 3972

and would I please become legal counsel instead of Chief

been advised that he should reform, restructure, create a

responsible for the daily transactions at Mecham Pontiac?

just heard you say that you're a poor record-keeper?

And I thought

I

I just -- I think I

Were you aware of who was

Well, I can only explain the --

Yes.

Am I correct to assume that it is

Thank you.

I'm not criticizing you, sir.

Why did you leave Governor

He wanted to revise his staff,

No, I was not.

Yes, sir.

I assume that any of us must be

What was the question, please?

Oh.

The Governor explained to me that he had

SENATOR HIGUERA:

THE WITNESS:

SENATOR HIGUERA:

THE WITNESS:

SENATOR HIGUERA:

THE WITNESS:

SENATOR HIGUERA:

THE WITNESS:

SENATOR HIGUERA:

THE WITNESS:

critical for any Chief of Staff to maintain accurate

records?

careful in anything that we do, and I would accept that

statement ~nd criticism, yes.

It's a question.

Mr. Colter, why did you leave Governor

Mecham's administration?

Mecham's administration?

what happened.

new image, do whatever.

of Staff, and I said I'll think about it.

1
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1 about it for two or three days, perhaps over a weekend,

2 and came back to the Governor, .and said no, that I did not

3 want to go and be the legal counsel for him and his

4 office, that I would rather leave, and I did leave.

THE PRESIDING OFFICER: Senator Mawhinney was next.

5

6

7

SENATOR HIGUERA:

SENATOR MAWHINNEY:

Thank you.

Mr. Chair -- or excuse me. Mr.

8 Presiding Officer, Mr. Colter, one of the things I didn't

9 hear testified to and would like to know is: Do you know

10 if all of the money plus the interest was returned?

11 THE WITNESS: Bob Hubbard, the CPA, figured that

12 all out and gave them the amount, the final amount to make

13 a complete payment with interest. And as far as I know,

14 he figured it correctly and it was repaid, entirely, with

15 interest.

16 SENATOR MAWHINNEY: Okay. Mr. Colter, you

17 mentioned that you did not see the letter from Mr. Long to

18 Mr. Collins laying out the terms of the fund?

19 THE WITNESS: Senator, I don't remember that. I

20 think it's very possible that I saw it and read it, but it

21 is addressed to the Governor, and whether I received a

22 copy of that, I don't know. I heard, I think, that there

23 was a copy of that in my files at the office after I left,

24

25

and so perhaps I did read it.

reading it, but I --

I can't say that I remember

(
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But it did conform

2 pretty closely to what you had been briefed in the office

3 by Warner Lee and John Mangum?

4 THE WITNESS: Yes.

5 SENATOR MAWHINNEY: Okay. The -- we keep talking

6 about the inaugural fund, the inaugural fund, the protocol

7 fund, et cetera. In here it says something to the effect

8 that the inaugural expense account has a zero balance, and

9 that the money is all in something called a ticket sales

10 account.

11 Is that your understanding of how -- when it

12 was turned over to you, what account did you think you

13 had?

SENATOR MAWHINNEY: Okay.

THE WITNESS: I didn't have any background or

14

15 Fund.

16

17

THE WITNESS: I thought it was a Mecham Inaugural

(

18 knowledge for the other account that had a zero balance,

19 or I really had no background in any of the accounts.

20 SENATOR MAWHINNEY: The agreement in the letter

21 talks about the ticket sales account having the money, and

22 that the inaugural expense account having a zero balance.

23 So as far as you're concerned, the one with the money in

24 it, the check in the account that you received was the one

25 that had the restrictions on it?
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I don't think there's any

2 question about that.

3 SENATOR MAWHINNEY: Okay. When you did the deed of

4 trust, and I'm not familiar with deeds of trust or how

5 they work, but you sat down, apparently, and drew up this

6 document which would put a lien, I guess, on the Mecham

7 Pontiac business; is that right?

SENATOR MAWHINNEY: And that's what that big

8

9

THE WITNESS: Yes, sir.

10 description is on the back of this thing, the metes and

11 bounds, and all that, is the Mecham Pontiac?

12 THE WITNESS: That's my understanding, yes.

13 SENATOR MAWHINNEY: And that was used as collateral (

14 for the loan?

15

16

THE WITNESS: Yes.

SENATOR MAWHINNEY: Are you aware of any other

17 liens against the property? Were you aware of any other

18 indebtedness that would perhaps prevent this from being

19 paid?

20 THE WITNESS: I was not aware of any, no. I was

21 not aware that there either was or was not. That was

22 never discussed.

23 SENATOR MAWHINNEY: Did you, in the course of doing

24 this, determine that the value existed for the $80,000

25 that you were about to loan?
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shows, and I guess my recollection --

and I have no intimation at all of whether he was aware of

the letter or not.

inclination that he was aware of the letter of which he

was copied relative to the restrictions in the fund?

SENATOR MAWHINNEY: Okay. This is the first time

you expended any money from the account; is that right?

Did the Governor give you any

I'm not sure of the dates, and

Yes, sir.

Yes, sir.

I have no -- there was no discussion,

I believe that's what the record

SENATOR MAWHINNEY:

THE WITNESS:

THE WITNESS:

THE WITNESS:

THE WITNESS:

SENATOR MAWHINNEY:

THE WITNESS: No, sir.

SENATOR MAWHINNEY: When you took over the account,

you weren't in the office. Somebody just dumped the books

in on you?

I don't know that they're that critical, but the letter

from -- or to Mr. Collins was dated June 26th, toward the

end of June, and the loan was made JUly?

SENATOR MAWHINNEY: And it was your understanding

that the Governor had decided that you and Edith

Richardson would be the signators and responsible for

administering that fund?

THE WITNESS: That's my understanding, yes.

(
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SENATOR MAWHINNEY: When did you -- to the best of

2 your recollection, when you went to the bank, is that when

3 you brought your signature card?

4 THE WITNESS: Yes.

5 SENATOR MAWHINNEY: So you went to the bank, gave

6 them the signature card, and asked for $80,000 out of a

THE WITNESS: What was the question?

SENATOR MAWHINNEY: When you walked into the office

7

8

9

$92,000 account. You know somebody down at the Valley?

10 at the Valley National Bank, which is where I believe you

SENATOR MAWHINNEY: -- you gave them a signature

card and asked for a check for $80,000 out of the account

all in the same transaction.

11

12

13

14

15

16

did this --

THE.. WITNESS:

THE WITNESS:

Yes.

Is that true?

No, I think I got a counter check

(

17 when I was there and carne back to the office and wrote the

18 check, and sent it to -- or gave it to the Governor or

19 sent it to Dennis. I don't know.

20 SENATOR MAWHINNEY: So you didn't get a counter

21 check and write it right at the bank? You took maybe a

22 series of counter checks and went back to the office?

assume we conveyed it to Mecham Pontiac by whatever means.

because the check was made payable to Mecham Pontiac.

23

24

25

THE WITNESS: I assume I must have done that,

I

(
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You testified earlier that you

2 were quite busy, and I'm certain that's true, working from

3 8:00 until 8:00, and putting in a lot of time. Yet, when

4 the Governor came to you and said, "I need $80,000," that

5 day you dropped whatever you were doing and went to the

6 bank?

SENATOR MAWHINNEY: What impelled you to or

7

8

THE WITNESS: I'm sure that I did.

9 compelled you to move with such directness, with such

10 speed? Did the Governor give you an intimation that he

11 needed the money then or, you know, why didn't you just

12 say, "Yeah" we're going down to the bank on Friday. We'll

13 draw up the papers and __ II

14 THE WITNESS: Sir, I don't distinctly remember. It

15 may have been two or three days 1 a ter I did tha t. I I m not

16 sure of that. The Governor was my boss, and I tried to do

17 what I was asked to do, and how quickly I did that, I'm

18 not certain, but I assume that I did it very soon.

19 SENATOR MAWHINNEY: Okay. Thank you, Mr. Colter.

20 THE PRESIDING OFFICER: Senator Taylor is next.

21 SENATOR TAYLOR: Thank you, Mr. presiding Officer.

22 Mr. Colter, looking at Exhibit 65, will you

23 look at it, please, the first check on the front page?

24 THE WITNESS: Okay.

25 SENATOR TAYLOR: 1004 is the number of it, written
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1 September 21st, 1987?

SENATOR TAYLOR: And it was made to M.P.

Advertising. Then the memo at the bottom says:

2

3

4

THE. WITNESS: Yes.

"TV

(

5 advertising"?

6 THE WITNESS: Yes.

7 SENATOR TAYLOR: Would you tell me, then, looking

8 at the endorsement on that check, it appears that it was

9 made to Mecham Pontiac? It was deposited to the credit of

10 the account of Mecham Pontiac. How does Mecham Pontiac

11 fit into this situation?

SENATOR TAYLOR:

12

13

THE WITNESS: If I may explain this entire check --

If you would, please, I'd (

14 appreciate it.

15 THE WITNESS: There's a counterbalancing deposit of

16 the same date, I guess, and I'll give you the best I can

17 to explain that.

18 M.P. Advertising is Mecham Pontiac

19 advertising. That's their I don't know whether it's a

20 subsidiary or whether it's the same thing, but that's how

21 they buy their advertising.

22 The Governor bought television time, two

23 kinds of time, one to explain his administration to the

24

25

the people of the state of Arizona and to explain the

tabloid which was being produced and sent, and that was
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1 number one, and number two was a series of spots by

2 prominent Republican Arizonans, Jack Williams and others,

3 advocating, I believe, against the recall.

4 Apparently, M.P. Advertising was the person

5 or -- who booked the advertising. M.P. -- the $15,048 was

6 the cost of the showing of one or the other of those two

7 series of television productions. I objected that the

8 tabloid should pay this -- apparently this is the tabloid

9 one. I obj ected that the tabloid should pay for it

10 themselves and that this fund shouldn't be paying, and

11 apparently the Governor must have agreed because this was

12 presented _and paid, but at the same time, Mecham -- or the

13 tabloid paid us back for the $15,048. So I think that's

14 the explanation.

15 SENATOR TAYLOR: I think your answers to the M.P.

16 Advertising satisfy me. I assume that's Mecham Pontiac

17 advertising; is that correct?

SENATOR TAYLOR: And I couldn't understand where

18

19

THE WITNESS: I assume so, yes.

20 the Pontiac business was fitting into this, and I just

21 wanted that explanation. Thank you very much.

22

23

24

THE PRESIDING OFFICER: Thank you.

Senator Walker?

SENATOR WALKER: Mr. presiding Officer, good

25 morning, Mr. Colter.
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Mr. Colter, the inaugural fund, did that come

about due to a plea agreement with the Inaugural Committee

(

3 and the County Attorney's office?

I don't know the chain of events4

5

THE WITNESS:

prior to its coming to our office. It's my it was at

6 the time and is my understanding that there were two

7 accounts at the time the inaugural events were taking

8 place. One was a corporate account, or corporate

9 donations, and the other one was ticket or other income

10 and expense.

11

12

13

Apparently, those were merged into one

account, which was the sUbject of the discussions of the

County Attorney with the inaugural fund attorneys, and (

14 they, by agreement, then brought that account to us, and

15 that account continued as the Mecham inaugural account

16 only with the change of signators to the account.

18 agreement with the County Attorney's office so that the

19 County Attorney's office would not sue for civil damages?

20 THE WITNESS: I did not understand that at the time

21 it came over, and I can't verify what -- you know, that

22 that's how it came about, except by Warner Lee's testimony

23 yesterday or anything that I might have heard since that

24 time.

17

25

SENATOR WALKER:

SENATOR WALKER:

Did that come about as a plea

But the Inaugural Committee and
\
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1 the County Attorney's Office agreed that the balance of

2 the money in the ticket sales account would be turned over

3 to the Governor's office to be used in the spirit of

4 A.R.S. 41-1105; is that correct?

5 THE WITNESS: Well, my understanding was that it

6 was not a gift under 41-1105. John Mangum and Warner Lee

7 and Mike Brophy were very pleased that it was not -- that

8 it wasn't state funds. It wasn't a gift under the gift

9 statute. It was to the Governor's -- his fund to use at

10 his discretion pursuant to not paying off campaign debts,

11 and I -- that was my understanding from the beginning and

12 is my und~rstanding at the present time, and that that's

13 the agreement which the County Attorney and the fund

14 agreed to.

15 I don't even know if the County Attorney

16 responded to the July -- or June 26th letter and objected
•

17 to any part of the terms and conditions of that letter.

18 As far as I know, there was no objection, and that's the

19 basis under which we took it.

20 SENATOR WALKER: You are aware of the letter from

21 Mr. Long dated June 26th to the County Attorney, Tom

22 Collins?

23 THE WITNESS: Are you talking about the June 26th

24 letter?

25 SENATOR WALKER: And it's Exhibit No. 47, yes, sir.
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Yes, I'm aware of that.

2 SENATOR WALKER: From that letter it does say that

3 the monies will be used in the purview and pursuant to the

4 provisions in the spirit of A.R.S. 41-1105?

5 THE WITNESS: Yes.

6 SENATOR WALKER: Now, my question is that in the

7 spirit of A.R.S. 41-1105, the letter clearly states that

8 the money will be used in the Governor's discretion; is

9 that correct?

10 THE WITNESS: Yes.

11 SENATOR WALKER: It also states that the money will

12 be used s~lely for the purpose of promoting the interests

13 of the State of Arizona or to promote and encourage the (

14 citizen pUblic service to the State of Arizona; is that

15 correct?

16 THE WITNESS: Yes well, that's what the statute
•

17 says. If you say that's in the letter, then I -- I don't

18 recall if those words were in the letter, but fine, yes, I

19 agree.

20 SENATOR WALKER: Mr. Colter, did the $80,000 loan

21 to Mecham Pontiac, did that meet with the spirit of this

22 agreement?

23 THE WITNESS: Well, I was asked that question

24 yesterday, and my opinion is yes, and I'll tell you why I

25 say that. The fund received almost double the interest
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answer is yes.

income because of the loan. Therefore, it was in the

interest of the loan, and getting an extra $2,000 of

interest, and, therefore, yes, it is in the interests of

the state of Arizona that that fund be enhanced, and the

SENATOR WALKER: okay. Mr. Colter, did the loan

promote the interests of the State of Arizona? Did the

loan itself to Mecham pontiac, did it do anything to

promote the interests of Arizona?

THE WITNESS: Well, only as I have explained, that

it enhanced -- increased the amount of money that was

available in the fund and could be used, and therefore,

since it was not an expenditure, it was a loan only, and

did enhance the funds and did benefit the State of Arizona

to the extent of $2,000 more, which may be applied to

A.R.S. 41-1105 kinds of activities, yes.

SENATOR WALKER: Mr. Colter, did the loan encourage

citizens for pUblic service for the public service for the

State of Arizona?

THE WITNESS: No, not directly.

SENATOR WALKER: Thank you.

THE PRESIDING OFFICER: Other questions by

Senators? Senator Pena.

SENATOR PENA: Mr. Colter, with respect to the

It, in my opinion,brought additional interest income.

1

2

3

4

5

6

7

8

9

10

11

12

( 13

14

15

16

17

18

19

20

21

22

23

24

25
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1 promissory note and the unrecorded deed of trust, Title

2 33, section 411.01, says that:

3 "Any document evidencing the sale," and I'll

4 cut out some of the legal stuff, "or equitable interests

5 therein shall be recorded by the transferor" -- that's

6 Mecham Pontiac "in the county in which the property is

7 located within 60 days of the transfer." The document was

8 not recorded.

9 In light of that, do you still feel that you

10 had equitable collateral on the loan?

11 THE WJTNESS: Senator, I don't have the statutes in

12 front of me, and I don't know -- I'm not familiar with it.

13

14

I don't know what are the requirements of it.

know what loans are required to be recorded.

I don't

I don't know

(

15 that a private loan such as this is required, but so I

16 guess I'm just unqualified to answer your question.

"Any documents evidencing the sale or transfer of

17

18 more.

SENATOR PENA: Perhaps I ought to read a little bit

19 real estate or any legal or equitable interest therein."

20 Then it goes on to say that it "shall be

21 recorded by the transferor" -- Mecham Pontiac in this

22 case -- "within 60 days." There is additional language on

23 a remedy, and that assumes that the transferror would have

24

25

resources to cover the damages that may occur.

You testified, however, that you did not know
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that there were sufficient resources or there were not any

believed that the Governor had given adequate collateral

light of that, do you still believe that you had adequate

protection guaranteed for repayment of the loan?

that's true, I suppose then it's a bummer deal, but it was

repaid, so I guess it isn't a bummer deal.

If,

And if

So in

I didn't

I guess there's

Senator De Long.

I don't really know.

Thank you, Mr. Presiding Officer.

At the time the loan was made, I

I did not inquire and I did not know.

THE WITNESS:

THE PRESIDING OFFICER:

SENATOR DE LONG:

other liens or mortgages against the property.

loan -- fund would be repaid with interest.

property to offer this loan.

and security.

in fact, there was not collateral there to back the loan,

then I was unaware of it and did not inquire.

I had every reason to think that the Governor

was an honorable person and would repay and that the

really worry about it before or since.

some question about whether there was -- the property was

already overencumbered and there was no equity left in the

Mr. Colter, one question only, sir, and that

is that you have repeatedly said that getting a 9 percent

return on this investment was a good investment, and I'm

wondering, sir, at the time the money was repaid in full,

how did you reinvest the money and at what percentage,

1
(

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

COPPERSTATE REPORTING SERVICE, INC.



VOL. 18 - 3987

1 sir?

2 THE WITNESS: How -- is your question how was the
(

3 payoff amount determined?

4 SENATOR DE LONG: NO, sir. My question is: At tl1e

5 time you received the money back, how did you reinvest it

6 to further enhance the fund?

7 THE WITNESS: I had been terminated by the

8 Governor's office at the time or I had quit, whatever you

want to call it.9

10 the fund.

I have had nothing further to do with

I don't know whether it's -- as far as I know,

11 I'm still a signatory to it, and what has been done or

12 happened with the fund and how it's been reinvested, I do

13 not know.

Thank you, sir.14

15

SENATOR DE LONG:

THE PRESIDING OFFICER: Other questions by

16 Senators?

17 If not, I'll ask counsel, will Mr. Colter be

18 required to return for any more testimony on this Article

19 or Article II, which would come last?

It has been indicated by counsel20

21

All right.

that you would be needed later on another Article. So as

22 we have been admonishing the witnesses, Mr. Colter, you're

23 released sUbject to being recalled. Please do not leave

24 the State of Arizona without the permission of counsel in

25 this matter.
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a witness perein, after having been previously duly sworn,

record.

know?

BY MR. FRENCH:

I'll

Your next witness, Mr.

You've already been sworn

You're excused.

Thank you.

Thank you.

We call Ms. Donna Carlson.

DONNA J. CARLSON,

Thank you, sir.

A. Donna Jean Carlson.

DIRECT EXAMINATION

You can just resume the stand, Ms. Carlson.

MR. FRENCH:

Q. If you have any problems, would you let us

Q. We understand that you're not feeling very

Q. Would you please state your full name for the

A. I think I'm joining a large number of people

THE WITNESS:

THE PRESIDING OFFICER:

THE PRESIDING OFFICER:

THE WITNESS:

well today; is that correct?

just remind you you're under oath.

French.

was examined and testified as follows:

who are not feeling well today.

once.

1

2

3

4

5

6

7

8

9

10

11

12

(
13

14

15

16
•

17

18

19

20

21

22

23

24

25
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Yes.

2 Q. Thank you. You're a resident of the City of

3 Phoenix?

4

5

A.

Q.

Yes.

In the summer of 1987, you were working in

6 Governor Mecham's administration?

7

8

9

10

A.

Q.

A.

Q.

Yes.

And what is your title?

Special assistant for legislative affairs.

During that summer, did you become aware of a

11 fund known as the protocol fund?

12

13

14

15

A.

Q.

A.

Q.

Yes, I was.

And did you know it by that name?

Yes.

Was that the way it was referred to during

(

16 the summer of 1987?

17

18

A.

Q.

•
Yes, that was common reference in the office.

What was your understanding as to where the

19 money in that fund had come from?

20 A. It was my understanding that that was money

21 that had been raised at the inaugural that could not be

22 used to retire campaign debts.

23 Q. And you understood that there was a problem

24 in connection with proposition 200 in that fund that

25 developed?
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saying it would be more appropriate that I think it might

have been in the first week of August or the first part of

September, I did have such a meeting, yes.

A. Yes, I had heard references to that.

Q. Did you have occasion to become aware of what

that money could be used for?

A. Well

Q. What is your understanding?

A. My understanding, Mr. French, was that the

money could be used to promote the best interests of the

the things I recall was possibly redecorating the protocol

office, purchasing things for the Governor's office that

would make entertaining in the Governor's office for

dignitaries a little classier.

Q. So you were aware of the fact that there were

restrictions placed on this money?

A. That was my understanding.

Q. Did you have occasion to have a meeting with

Mr. Colter in September of 1987 wherein the protocol fund

was discussed?

at one time that was discussing uses of the money. One of

I might qualify that by

There was a protocol committee

And there were a lot of discussions as

Yes, Mr. French.

It could be used in protocol matters for the

A.

to how that might be used.

Governor's office.

state.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
(

25
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How do you reference that point in time?

Mr. Colter made reference to another date,

3 November 1st, and said that it was only 60 days away.

4 Q. Would you tell us about that meeting with Mr.

5 Col ter, then?

6 A. Yes. I had gone into Mr. Colter's office,

7 and I don't know whether this was prior to a staff meeting

8 or whether I had gone in there on another purpose. Mr.

9 Colter was extremely upset. I would describe him as being

10 quite depressed at the time.

11 I asked him what was bothering him, and he

12 said, "I don't think he understands."

13 And I said, "Who? And what?"

14 I inquired further, and he said, "I don't

15 think the Governor understands the magnitude of the debt."

16 And we had been at that time trying to raise money for the

17 Governor's report to the people.

18 There were staff discussions about campaign

19 debt in general and the general bleak outlook of the

20 financial situation, upcoming recall, and all of these

21 things apparently were weighing on Mr. Colter, and he

22 said, "I just don't think he understands the magnitude of

23 the debt. I had to loan him $80,000 out of the protocol

24 fund."

25 Q. Had you heard about this $80,000 loan out of
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1 the protocol fund to Governor Mecham before this point in

2 time?

and made a remark to the effect that

3

4

5

6

A.

Q.

A.

No.

What was your reaction to that news?

I believe I carne out of my chair, Mr. French,

I would not want

7 to use the language I used, that people could possibly go

8 to jail for something like that.

9 Q. Was there anyone else involved in this

10 conversation at this point in time?

about this discovery of the $80,000 loan?(

11

12

13

14

15

16

17

18

19

20

21

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

No.

Did you have occasion to tell anyone else

Yes, I asked Sam steiger if he was aware.

Was that that same day?

Yes.

And did Mr. steiger know about the loan?

No, he did not know about the loan.

What was his response?

Similar to mine, except more colorful.

Did you sUbsequently leave the

22 administration?

(

23

24

25 1987?

A.

Q.

Yes, I did.

And was that your last day, September 21,
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1

2

3

4

A.

Q.

A.

VOL. 18 - 3993

No, my last day -

19th; is that correct?

My last day of work in the Governor's office

I submitted my resignation effective

5 October 13th. The 12th was a holiday.

6 Q. Did your knowledge concerning the $80,000

7 loan out of the protocol fund play any part in your

8 decision to leave the administration?

9

10

11

A.

Q.

A.

Yes, it did.

And why so?

I felt that, coupled with some other things

12 that were under discussion at the time, was an indication

13 that the administration was in trouble and that the staff (

14 could possibly be in trouble as well, and I just didn't

15 want to be a part of it any further.

16 Q. When you reacted the way you did by saying

17 something about people could go to jail, in your mind, had

18 you concluded that a crime had been committed?

19 A. I had a feeling that something was not right.

20 I -- I was under the impression they were pUblic funds,

21 and I felt that a loan from public funds to the Governor

22 was not proper and could possibly be a crime, yes.

23 MR. FRENCH: Thank you. That's all the questions I

24 have.

25 THE PRESIDING OFFICER: You may cross-examine.
(
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1 CROSS-EXAMINATION

2 BY MR. LEONARD:

3

4

Q.

A.

Good morning, Ms. Carlson.

Good morning.

5 Q. Do you recall testifying before this body on

6 March 9th of 1988?

7

8

A.

Q.

Yes, I do.

Do you recall being asked by Mr. Craft this

9 question with respect to Mr. Robson:

10 "And why did he leave the government's

11 employ after two days?"

aware of his reasons for resignation."

Do you remember that testimony?

Yes.

Was that true testimony?

Yes.

12

13

14

15

16

17

A.

Q.

A.

And your answer was: "Mr. Craft, I'm not

18 Q. Do you recall being at a meeting of the

19 American Legislative Exchange Council in Idaho in August

20 of 1987?

21 A. Yes, I do.

22 Q. Do you recall a conversation that you had

23 with a member of this body with respect to Mr. Robson's

24 resignation from office?

25 A. I think I had a conversation with several
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1 members of the body. I can't remember one specifically.

2 Q. Do you recall telling one of the members of

3 this body that you knew of the details of Mr. Robson's

4 resignation and the reasons why he resigned?

Governor's staff reasons.

5

6

7 Robson.

8

A.

Q.

I had heard, Mr. Leonard, from members of the

I had not yet spoken to Mr.

So when you testified that in response to Mr.

9 Craft's question, "I am not aware of his reasons for

10 resignation," you were simply saying that you hadn't

That's what I meant.

Did you communicate with somebody at the time

11

12

13

14

you didn't know the reasons directly from Mr. Robson?

that the idea?

A.

Q.

Is

15 that you were at that meeting in Idaho with respect to

16 what the reasons were for Mr. Robson's resignation?

17 A. I believe I may have spoken to Sam Steiger or

18 somebody on the staff. I don't remember specifically who

19 I spoke to in the office, but I wanted to find out what

20 was going on, yes.

21 Q. And you don't recall who gave you the

22 information as to why Mr. Robson had resigned?

23

24

25

A.

Q.

A.

No, I do not.

And you didn't consider it to be credible?

I didn't pass a judgment on it. I had known
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that I received that time just didn't seem to be fitting

I had spoken with him.

Q. But isn't it true, Ms. Carlson, that you did

communicate the reason to one of the members of the State

Senate who was attending the American Legislative Exchange

Council meeting with you in Idaho?

liaison between the legislators and the Governor's office.

When I heard the story from the Governor's office, I

passed that story on to the Legislators, as was my job.

Those were the official reasons apparently or the reasons

that were given to me by members of the Governor's staff.

That would be the story that I would tell.

BY MR. LEONARD:

Q. And you conveyed that information to a member

of this body as part of your official function as the

Governor's legislative liaison?

A. It was my job, and it frequently occurred

that when something happened, legislators would ask me

what was going on and I would relay what I had heard from

Mr. Robson for a number of years. I felt the information

Overruled.

Objection; asked and answered.

So I would reserve my jUdgment until

Yes, because my job was to be a

You may answer.

MR. ECKSTEIN:

THE PRESIDING OFFICER:

THE, WITNESS:

with his character.

1

2
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4
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(
13
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23

24

25
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1 the ninth floor to them.

2 Q. Well, would it be fair to interpret your

3 testimony versus what you told one of the members of the

4 state Senate as meaning that you don't lie under oath but

5 you might lie to members of the State Senate?

THE PRESIDING OFFICER:

6

7

MR. ECKSTEIN: objection; argumentative.

sustained.

8 BY MR. LEONARD:

9 Q. When did you first learn that the fund which

10 you subsequently learned was the protocol fund was being

11 transferred to the control of the Governor's office?

12 A. Mr. Leonard, I didn't know at what point I

13 learned that the fund had been transferred to the

It was not awere some attorneys working on the fund.

14

15

Governor's office. I knew there was a question. There

16 matter of great concern to me, and there were several

17 general conversations.

18 So I could not tell you at what actual date

19 it was transferred. However, a young man who was working

20 for Mr. Colter at the time, Richard Bark, he was splitting

21 his time between assisting Mr. Colter and helping me, and

22 I had knowledge that Richard Bark was trying to straighten

23 out the bank account, and I assumed that was the protocol

24 fund bank account.

25 Q. And that was sometime in the summer of '87?
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2

A.

Q.
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Yes.

Now, you knew that the money in that account

3 could not be used to retire the campaign debt from the

4 1986 elections. Is that fair?

5 A. Yes, that had been the sUbject of

6 conversation, I believe, in staff meetings or else

7 informal conversations among the staff members.

8

9

10

Q.

A.

Q.

Did you know the name of the account?

No, I did not.

You just simply heard it referred to as the

11 protocol fund? Is that the idea?

12 A. Yes, Mr. Leonard. There was some discussion

13 that it could not be used for campaign accounts. It could

14 be used for the best interests of the state, and I was

15 actively working with another member of the staff on the

16 ninth floor on a protocol committee at that time, and we
•

17 were discussing possible things that could be done with

18 the monies in the protocol fund which would be in the best

19 interests of the state.

20 Q. Now, Ms. Carlson, you and I will get along

21 alot better together if you just listen to my question,

22 and if you can answer it yes or no, answer it yes or no.

23 If you can't, say so, and we'll give you every opportunity

24 to explain.

25 My question to you was a very simple one.
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Did you at that time -- did you know the

2 account to be the protocol fund?
(

3 A. The account that I was aware of was referred

4 to as the protocol fund.

5

6

7

8

Q.

A.

Q.

The answer to my question is yes?

Yes.

Thank you.

You did not know it by any other name; is

9 that correct?

10 A. No, I did not.

11 Q. You did know, did you not, that the monies in

12 the account had come from the inaugural activities of late

December and early January; is that correct?13

14

15

A.

Q.

Yes.

You did not know the mechanics of how the

(

16 fund was transferred from the Inaugural committee to the

17 Governor I s office; is that correct?

18

19

A.

Q.

That is correct.

You did not know who the signatories on the

20 account were; is that correct?

21

22

A.

Q.

That is correct.

You did not know the name of the account,

23 that is, the name at the bank of the account; is that

24 correct?

25 A. That is correct.
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You did not know the conditions under which

2 the fund was transferred from the Inaugural Committee to

3 the Governor's office; is that fair to say?

4 A. That is a fair statement.

5 Q. You had heard some discussions of some

6 problems that had been affecting the fund created by

7 Proposition 200; is that correct?

8 A. That's correct.

9 Q. Had you read the Attorney General's opinion

10 on Proposition 200 as of the summer of 1987?

implications of Proposition 200 on the fund by the summer(

11

12

13

A.

Q.

No, I had not.

Had you discussed with any lawyer the legal

14 of 1987?

15

16

A.

Q.

No.

Had you seen the letter from William Long to

17 the county Attorney dated June 26, 1987?

18

19

A.

Q.

No.

Is it fair to say that your understanding of

20 the restrictions on the use of the fund were that they

21 could not be used first to pay campaign expenses; is that

22 correct?

23 A. That's correct.

24 Q. And secondly, that generally they were to be

25 used to promote the interests of the state?
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A.

Q.
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That is correct.

You read nothing, however, concerning either

3 the restriction or the uses; is that fair?

4

5

A.

Q.

That's fair.

When you were with Jim Colter and the comment

6 was made November 1st, only 60 days away, or 60 days to

7 go, what did you take it that he meant by that?

8 A. He was at that point discussing a loan that

9 was due on November 1.

10

11

12

13

14

Q.

A.

Q.

A.

Q.

A loan?

Yes.

And what loan was that?

The Gregan-Wolfson loan.

And you said he was upset. Is that because

(

15 the campaign committee didn't have the funds to pay the

16 loan? Is that the idea?

17 A. That was my general impression, along with

18 the stress of raising money for the tabloid.

19 Q. SO you felt the stress that he was

20 experiencing that you observed he was experiencing was

21 because of financial problems to raise money?

Q. Was that the only reason that you formulated

the opinion that he was depressed or extremely upset?

A. The general conversation was concerning the

22

23

24

25

A. That was my impression.

(

COPPERSTATE REPORTING SERVICE, INC.



VOL. 18 - 4002

Q. You didn't say to him, "Well, Jim, you've got

a lot of other problems on your mind and I can understand

Maybe you ought to take a

You ought to take a long weekend," did

A. No.

Q. But it's your testimony that the reason he

was extremely upset or depressed is because of financial

problems with respect to raising money for campaign debts.

Is that the idea?

A. That was my impression.

Q. And he was telling you, was he not, that it

was his impression that the Governor didn't understand the

magnitude of the fund raising problem; is that correct?

A. The statement Mr. Colter used, I believe, was

he didn't understand the magnitude of the debt.

Q. Is it fair to say that he was showing some

frustrations about that lack of understanding?

A. Yes.

Q. Did you know what the financial condition of

why you're upset.

you?

you've been working long hours.

day off," did you?

A. No, that was not my place.

financial situation of the Governor and the campaign and

the tabloid.

Q. You didn't say to him, did you, "Well, Jim,

1

2

3

4

5

6

7

8

9

10

11

12

( 13

14

15

16

17

18

19

20

21

22

23

24

25
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the campaign was at the time?1

2

3

A.

Q.

I didn't know what the entire debt was, no.

Had you had any discussions with anyone with

(

4 respect to the cost of a recall election?

$80,000 loan to Mecham Pontiac to you?

5

6

7

A.

Q.

There had been general staff discussions.

And tell me, how was it that he mentioned the

Did he just kind

8 of blurt that out?

Mecham Pontiac.

9

10

A. Mr. Leonard, he didn't mention a loan to

I was not aware that it had been made to

11 Mecham Pontiac until I heard some accounts from the French

12 report in the House.

13 Q. What were the specific words that Mr. Colter

14 said to you on this day in the summer of 1987?

15 A. I believe that was the September

16 conversation, or the last part of August?

17 Q. Correct.

18 A. He just said, "1 don't think he understands

19 the magnitude of the debt, and we've got this loan facing

20 us. It's due November 1st. I don't know how we're going

21 to raise the money to pay it ofL" And he said, "I just

2 2 don't think he understands. I had to loan him $80,000 out

23

24

25

of the protocol fund."

Q. And your testimony is that Colter said, "I

had to loan him $80,000 out of the protocol fund"; is that
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Q. And tell us about the rest of the

correct?

A. Yes.

Q. And then you supposedly came out of your

chair and generally objected and made a statement that

people go to jail for this?

A. Yes.

Q. What did he say after you said people go to

jail for this?

conversati_on.

A. I said, "Those are pUblic monies. What if

somebody asks for an accounting of the fund?"

Q. Did you say anything else to him about that

sUbject at that time?

A. I asked him if the money had gone to the

tabloid, and he said, "No."

And I said, "Well, was it for the Governor's

personal use?"

And he said, "Yes."

Q. And what else was said between the two of you

about that loan at that time?

A. There wasn't much else said about it, except

after I said to Mr. Colter that those are pUblic monies,

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
(

25

A.

conversation.

He didn't say anything. I continued my
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what if somebody asks for an accounting of the fund, he

just stated, "I guess we'll have to give it to them."

1

2

3 Q. Ms. Carlson, did you formulate the opinion

(

4 that they were public monies?

5 A. I don't know. I guess it was just the

6 general conversations around the office that they were

7 funds that couldn't be used to retire campaign debts and

8 should be used to promote the interest of the state or

9 protocol reasons.

you're a lawyer.

10

11

Q. You never thought to say to Mr. Colter, "Jim,

Are those public monies or private

12 monies?" You never thought to ask that question, did you?

13

14

A. No, I did not. The deed had already been

done, and I just felt it wasn't my place to question Mr.

(

15 Colter. I answered to Mr. Colter and the Governor.

16 Q. But it was your place to draw the conclusion

17 that they were publ ic monies?

18 A. That was my general impression.

19 Q. Well, it wasn't your place to ask him whether

20 they were public or private funds, but it was your place

21 to draw the conclusion that they were public funds? Is

22 that a fair statement of what you've just testified to?

MR. ECKSTEIN: Excuse me. The question is

compound, and indeed, it is repetitive. It combines the

23

24

25

A. My belief was --

(
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Object because it's been asked and

2 answered and it is compound.

3 THE PRESIDING OFFICER: sustained.

4 BY MR. LEONARD:

5 Q. Did you go to the Governor prior to October

6 12th of 1987 and say, "Governor, I'm leaving your staff

7 because you borrowed money from a protocol fund, and I

8 believe that you can go to jail for that"?

9

10

A.

Q.

No, I did not.

Did you have any conversations at all with

11 him with respect to your leaving?

(

12

13

A.

Q.

No, I did not.

Did you feel you had an obligation to go to

14 the Governor at the end of August or early September when

15 you had the conversation with Jim Colter in which you

16 learned of the loan and tell the Governor that you felt

17 that this was a mistake and possibly a crime?

18 A. No, I did not. I -- usually the staff would

19 report to Mr. Colter or Mr. Colter usually took our

20 reactions to the Governor.

21 Q. Is it your testimony that you weren't able to

22 get to see the Governor on important matters?

23 A. No, that's not my testimony at all.

24 Q. But you didn't consider this loan which you

25 characterized as somebody going to jail for to be
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1 important enough to go in and say to the Governor,

2 "Governor, that's wrong, and you can go to jail for that,

3 or somebody can go to jail for that"?

4

5

A.

Q.

Mr. Leonard --

Can you answer that question yes or no, Ms.

6 Carlson?

7 A. Would you repeat the question.

8 MR. LEONARD: Could we have the question read back?

9 (Question read.)

10 THE WITNESS: I would say yes, I felt that it was

11 important, but I would feel that Mr. Colter would relay

12 that information since he was the attorney in the office.

13 BY MR. LEONARD:

14 Q. It's somebody else's job, right, Mrs.

15 Carlson?

MR. ECKSTEIN: Objection; argumentative.16

17 THE PRESIDING OFFICER: sustained.

18 BY MR. LEONARD:

THE PRESIDING OFFICER:

19

20

21

Q. Have you ever -- strike that.

May I have just one moment, Your Honor?

Certainly.

22 (Discussion off the record.)

23 BY MR. LEONARD:

24

25

Q. Ms. Carlson, did you know at the time you and

Mr. Colter had your conversation in late August or early
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REDIRECT EXAMINATION

You may answer.

BY MR. FRENCH:

Q. Very briefly, Ms. Carlson, when Mr. Colter

MR. LEONARD: Well, I think the witness said -

THE PRESIDING OFFICER: Overruled.

I heard about the loan being made toTHE WITNESS:

Mecham Pontiac, I believe, through the French report.

MR. LEONARD: Thank you.

THE PRESIDING OFFICER: Redirect.

september of '87 with respect to this loan what the

$80,000 was going to be used for?

A. No.

Q. And it's your testimony you didn't know that

until sometime this year, or late '87? Is that fair? Is

that correct?

A. It was my understanding from what Mr. Colter

said that it was loaned to the Governor.

Q. Well, my question is: When did you find out

what it was actually used for?

A. When I heard

MR. ECKSTEIN: Excuse me. That was asked and

answered 10, 15 minutes ago. The witness has testified to

that.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16
•

17

18

19

20

21

22

23

24
\

25
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1 said to you, "I had to loan him $80,000 out of the

2 protocol fund," was there any discussion by Mr. Colter

3 with you as to why he signed this particular check as

4 opposed to anyone else?

5 A. No.

6 MR. FRENCH: That's all I have. Thank you.

7 THE PRESIDING OFFICER: Is this witness going to be

8 needed again on this count or on the subsequent counts?

9

10

MR. FRENCH: Subsequent counts.

THE PRESIDING OFFICER: All right. Senator's

11 questions, then.

12

13

Senator Higuera.

SENATOR HIGUERA: Mr. Presiding Officer, I have a (

14 point of information here. Right now, the respondent's

15 counsel took some time and went and talked to Mr.

16 L'Ecuyer, I believe. What is Mr. L'Ecuyer's role in this
•

17 charge?

18 THE PRESIDING OFFICER: Are you asking me?

19 SENATOR HIGUERA: Yes, sir.

20 THE PRESIDING OFFICER: I'm not sure.

21 Perhaps, Mr. Leonard can explain that for us.

22 MR. LEONARD: Senator, perhaps you were a little

23 late getting to your chair yesterday morning, I think it

24 was, that I announced that Mr. L'Ecuyer would be a

25 witness, an expert witness for us, and as an expert
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( 1 witness, it is usual that an expert is with counsel at

2 counsel's table during the entire trial and assist counsel

3 in the act of preparations of the case.

4 SENATOR HIGUERA: Mr. presiding Officer, perhaps

5 you're not aware that I'm not an expert in a criminal -

6 in a court setting, so that's the reason I asked. Thank

7 you.

THE PRESIDING OFFICER: Senator Stephens?

SENATOR STEPHENS: Thank you, Mr. Presiding

8

9

10

MR. LEONARD: Perfectly legitimate question.

11 Officer.

12 Ms. carlson, were you aware of the use of the

SENATOR STEPHENS: So this was, to your knowledge,

protocol funds for any purpose involved in the anti-recall

efforts that were under way at that time?

( 13

14

15

16

THE WITNESS: No, I was not.

17 the only use of the funds that you were aware of which

18 was, in your opinion, not keeping with your concept of the

19 protocol fund?

question.

Yes, that's the only use I was awareTHE WITNESS:

SENATOR STEPHENS: Thank you.

THE PRESIDING OFFICER: Senator Walker?

SENATOR WALKER: Yes. Ms. Carlson, just one quick

In all those discussions about the use of the

20

21 of.

22

23

24

25
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1 protocol fund, was the Governor ever in any of those

2 meetings?

3 THE WITNESS: I believe that we had had some

4 discussions on possible uses of the fund in front of the

5 Governor. I couldn't tell you specifically when, but I do

6 recall discussions by the staff on possible uses, and I

7 remember one conversation where we did discuss the

8 possibility of using the funds to establish a scholarship

9 fund at the three universities in the Governor's name,

10 since he was getting beat over the head as being

11 anti-education, and we thought perhaps that might be an

12 appropriat_e use.

13 SENATOR WALKER: So is it your impression that the (

14 Governor understood those monies were to be used for

15 pUblic use?

16 THE WITNESS: I can't say specifically that I ever

17 heard the Governor make a statement on it, no, I would not

18 want to say that Governor Mecham said this, but I do

19 recall that we did discuss the use of those funds in some

20 staff meetings.

21 SENATOR WALKER: Thank you.

22 THE PRESIDING OFFICER: Other questions by

23 Senators?

24 If there are no other questions, I would

25 admonish you, Ms. carlson, as we have the other witnesses,
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MR. LEONARD: Mr. Presiding Officer, members of the

leave the state without permission of both counsel in this

MR. LEONARD: Mr. Presiding Officer.

that you're excused at this time subject to being recalled

later either on this or the sUbsequent article that will

So please do not

Yes, Mr. Leonard.

You may do so.

I'm going to object to this testimony,

THE PRESIDING OFFICER:

THE PRESIDING OFFICER:

matter.

be handled by this Court of Impeachment.

Thank you, Ma'am.

Next witness?

MR. ECKSTEIN: Mr. Presiding Officer, our next

witness is Mr. Randall Sorensan, CPA.

bad connection.

MR. LEONARD: Perhaps -- perhaps in the interest,

Mr. presiding Officer, of saving a few moments prior to

the time the witness gets on the stand, counsel has

advised me of what his testimony is going to be, and that

testimony, if I'm correct, counsel relates to the

financial condition of Mecham pontiac.

I'm going to object -- I'm going to object,

Mr. Presiding Officer, members of the Court -- that's a

and I would like, with the permission of the presiding

Officer, just a few minutes to make my objection so that

the members of the Court also know exactly what that

objection is.

1

2

3

4

5
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8

9
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1 Senate and the Court of Impeachment, I think that~you have

2 heard enough testimony and seen enough evidence to know

3 that the respondent is not going to deny that the $80,000

4 loan was made from the Mecham Inaugural Committee account

5 to Mecham Pontiac.

6 The evidence is also now clear that the loan

7 was repaid in October. I believe the $75,000 check which

8 was the last and final payment was made on October 22nd,

9 1987. The next witness which the Board of Managers is

10 going to call is an accountant, and his testimony is going

11 to relate to the financial condition of Mecham Pontiac

of the repayment of the loan.

12

13

from late mid or late July, I assume, through the date

(

14 I would submit to you that the financial

15 condition of Mecham Pontiac is totally irrelevant to the

16 issues that you have before you. Whether the note and

17 mortgage were fully secured, it seems to me, is also

18 irrelevant and immaterial, but not quite as irrelevant as

There isn't any question, it couldn't be19

20

is this issue.

denied that Mecham Pontiac needed to borrow $80,000. I'm

21 certain that money would not have been loaned to Mecham

22 Pontiac if there was not some kind of a need.

23 The actual financial condition of the

24 company, in my view, is simply the introduction of

25 evidence and testimony that wastes the time of this court,
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1 that is highly prejudicial and serves no valid purpose. I

2 can't believe that any member of this Court would make a

3 decision to vote yes or no on the issue of conviction on

4 the Article of Impeachment based on the financial

5 condition of Mecham Pontiac. The issue has to do with the

6 propriety, legality of the loan itself and the

7 transaction, the documents behind the loan, such as the

8 note and the mortgage.

9 My objection as to relevancy is based on a

10 very solid foundation that our Rules of Evidence provide

11 that testimony and evidence should not be received by a

12 court which is prejudicial, which wastes the time of the

13 body, and I believe on those two grounds, Mr. Presiding

14 Officer, I would respectfully object to this witness's

15 testimony. All it's going to do is to show the financial

16 condition during that period of time, and I would like to

17 reserve the right, Mr. Presiding Officer, if the Presiding

18 Officer doesn't agree with me, to appeal to the body on

19 that question.

THE PRESIDING OFFICER:20

21 MR. ECKSTEIN:

Mr. Eckstein?

Mr. Presiding Officer, members of

22 the Court, this evidence is relevant for three reasons.

23 First, the evidence goes to whether the loan was in the

24 best interests of the state. We will demonstrate through

25 Mr. Sorensan's testimony that the loan was not secure,
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1 that it was not safe.

2 I think you heard just a few moments ago when

3 Senator Gutierrez asked Mr. Colter whether he knew of the

4 financial condition of Mecham Pontiac, and he said he was

5 not aware of the financial condition, and the next

(

6 question was: "Would the financial condition of Mecham

7 Pontiac be relevant in determining whether the loan was

8 prudent?"

And Mr. Colter said, "Yes, it would," and9

10 that would affect his decision. So it is relevant to

11 determine whether it was safe, whether it was secure, and

12 ultimatel~ whether it was in the best interests of the

13 state. (

14 Secondly, it is relevant because it shows

15 motive for the loan. It was not simply, as the Governor

16 has said, and, indeed, as Mr. Leonard said in his opening

17 statement yesterday, an opportunity solely to make more

18 money for the fund. Mecham Pontiac, we will demonstrate

19 through Mr. Sorensan's testimony, was in desperate need of

20 the $80,000 on July 16, 1987, when Mr. Colter went down,

21 left his busy schedule, and wrote the check.

22 Now, Mr. Leonard has said that there is no

23 contest as to whether the money was needed, that they

24 would stipulate to that. Well, they didn't stipulate to

25 that in the House of Representatives, and indeed, in
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I take it there is no appeal from my rUling.

of both counsel, it's my rUling that the objection is

overruled.

Volume 10, page 69, lines 7 through 12 of the testimony

before the House of Representatives, Governor Mecham

happy to begin with seven minutes, if you wish, or be

happy to begin at 2 o'clock, whatever your desire is.

Let's use the

It was to create

Having heard the arguments

Let's begin.

Mr. Presiding Officer, we would be

It goes directly to respondent's

In the House, respondent testified that

And we will demonstrate through Mr. Sorensan that

MR. ECKSTEIN:

THE PRESIDING OFFICER:

THE PRESIDING OFFICER:

is relevant.

testified that "there was no necessity.

more interest on the fund."

And that leads to the third reason why this

loans.

Mecham Pontiac did not need the money, as I've just read,

and in the House, respondent testified that Mecham Pontiac

was not out of trust in connection with its car-flooring

credibility.

those statements were not true.

So in terms of whether it was in the best

interests of the State, the motive for the loan and the

credibility of the witness, all of those reasons, this is

vital, relevant testimony.

seven minutes.

1
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8
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2 a witness herein, after having been first duly sworn, was

3 examined and testified as follows:

4

5 MR. ECKSTEIN: Mr. Leonard and I stipulated that

6 the exhibit to be used with respect to Mr. Sorensan's

7 testimony, Exhibit 63, with all its sub-parts, A through

8 I, may be distributed to the members of the Court so that

9 it will assist the members of the Court in following the

10 witness's testimony, and I would ask that those exhibits

11 be distributed at this time.

12

13

14 BY MR. ECKSTEIN:

DIRECT EXAMINATION (

16

17

18

19

20

21

22

23

24

25

Q.

record.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Randall Charles Sorensan.

Mr. Sorensan, in what city do you reside?

Tempe.

Are you presently employed?

Yes, I have a CPA practice in Tempe.

Is that your own practice?

Yes.

Do you have any accountants working for you?

I have two part-time tax preparers.
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1 Q.

2 A.

3 Q.

4 A.

5 Q.

6 A.

7 Q.

8 it you are.

9 A.

10 Q.

11 Arizona?

12 A.

13 Q.

14 states?

15 A.

16 Q.

17 A.

18 Q.

19 Minnesota?

20 A.

21 Q.

22 A.

23 Q.

24 A.
\

25 Q.

VOL. 18 - 4018

Tax preparers?

Yes.

When were you licensed to become a CPA?

I was licensed in March of 1980.

Where were you licensed?

North Dakota.

Are you licensed as a CPA in Arizona? I take

Yes, I am.

And when did you become licensed as a CPA in

December of 1985.

Are you licensed as a CPA in any other

Yes, I am.

What other states?

Minnesota.

And when did you become licensed in

That was December, 1981.

I take it you earned an undergraduate degree?

Yes, I did.

From what institution?

University of North Dakota.

Can you tell us what year you received it and
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1 wha t your maj or field of study was?

2 A. I received my degree in May of 1979, and it

3 was Bachelor of Science in business administration with

4 emphasis in accounting.

5

6

7

Q.

A.

Q.

Have you taken any graduate work since 1979?

No.

Have you continued your accounting education

8 in some other way since 1979?

9 A. Yes. As CPA, you're required to take 48

10 hours of continuing education each year, and I've

11 maintained that for those eight years.

since 1979 or 1980?

12

13

14

Q.

A.

So you have taken these courses every year

Well, actually '79. Once you're originally

(

15 certified, then you have to do the filing requirements and

16 so forth.

17 Q. As a CPA, have you tended to specialize in

18 any particular areas over this eight or nine years?

19

20

A.

Q.

Yes, aUditing.

And would you tell the members of the Court

21 what aUditing is and the kind of things you generally have

22 done in connection with your tending to specialize in

23 aUditing?

25 of financial records and/or financial statements to enable

24 A. Basically, an audit is simply the examination
(
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a CPA?

an opinion to be expressed as to the fairness and

A. Yes, I have.

Q. And by "private companies," I mean

non-accounting firms.

A. Yes.

Q. Can you tell us what companies you have

just a verification of financial records and financial

statements.

Q. Have you worked for any accounting firms

other than your own?

A. Yes, I have.

Q. Which ones?

A. I worked for Coopers & Lybrand in Phoenix and

Borowicz & Holmgren in Burnsville, Minnesota.

Q. Would you describe generally the work you did

for those firms?

A. At Coopers & Lybrand I worked in the managing

and consulting area, primarily did litigation support,

where at Borowicz & Holmgren, as entry level CPA, I worked

doing audit, certified financial aUdits, tax preparations,

both individual and corporation, a wide variety of

accounting aspects.

Q. Have you worked for any private companies as

So it's, in essence,reliability of those statements.

1
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1 worked for?

2 A. Yes, I've worked for Burlington Northern in

3 st. Paul, Minnesota, and at Merabank located here in

4 Phoenix.

5 Q. I guess it would be fair to say those are

6 pUblic companies, not private companies?

7

8

A.

Q.

Correct.

Would you describe the work that you did for

9 those two companies.

10

11

12

13

A. Well, at Burlington Northern and at Merabank,

I conducted organization and financial audits for their

entities, ~long with their internal aUdits, and so forth.

Q. Was your job performance ever rated at any of (

14 those jobs?

15

16

A.

Q.

Yes.

Can you tell us by way of example the results

17 of those evaluations?

MR. LEONARD: Objection; hearsay.18

19 THE PRESIDING OFFICER: sustained.

20 BY MR. ECKSTEIN:

21 Q. In your eight years as a CPA, have you ever

22 participated in a financial audit of a car dealership?

23

24

25

A.

Q.

A.

Yes, I have.

How many times?

Just once.
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Q. When was that?

A. That was in January 1981.

Q. Where did you do that financial audit?

A. That was in a suburb of Minneapolis called

Apple valley, and it was at Joe Grave Motors, which is a

Pontiac-Oldsmobile dealership.

Q. Would you describe for the members of the

Court what you did in that audit.

A. At that particular time, it was probably

early in my career, and basically I did the verification

of inventory. I tied out accounts receivable, did

confirmations, you know, pretty much did all the

substantive testing, tied down, you know, the assets,

liabilities, and owner's equity.

Q. I think, Mr. Sorensan, you're going to have

to pull the mike a little closer and speak a little slower

so that the members of the Court can hear every word you

say.

A. okay.

Q. Have you participated in the audits of any

other companies?

A. Yes, I have.

Q. Approximately how many audits have you done

or participated in in your eight years as a CPA?

A. I've participated in excess of 40 audits,
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1 both financially and operational audits.

2 Q. Would you identify some of the companies that
(

3 you have done these audits for?

4 A. Yes, I've conducted audits on Shell, Amoco,

5 Coastal, Williams Petroleum, and upon moving to Arizona,

6 I've done a number of audits for Merabank.

7 Q. Do you belong to any professional

8 organizations?

9

10

11

A.

Q.

A.

Yes, I do.

Which ones?

I belong to the American Institute of CPAs

12 and the Arizona Society for CPAs.

13

14

15

16

Q.

A.

Q.

A.

Do you belong to any political organizations?

Yes, I do.

Which ones?

I belong to the Tempe Republican Men's Club.
•

(

17 MR. ECKSTEIN: Mr. Presiding Officer, I note that

18 it is noon. I will now move into the task that we asked

19 Mr. Sorensan to perform in the materials reviewed, and I

20 think it would make sense to break at this point.

21 THE PRESIDING OFFICER: We'll stand at recess until

22 2:00 this afternoon.

23 (Recessed at 12:00 p.m.)

24 (Reconvened at 2:03 p.m.)

25 THE PRESIDING OFFICER: Thank you, ladies and
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left.

In administering these proceedings I asked my

clerks to tabulate the various amounts of time the various

like to take a moment to correct any misconceptions that

my earlier remarks regarding Senators' questions may have

who is serving as a summary expert witness for the

respondent in this matter and will take the stand

sometime, probably as the respondent's last witness. He

is not serving as co-counsel with me in this matter.

Show

Before we resume, I would

is a lawyer, Robert L'Ecuyer,

The information was gathered from

The Court of Impeachment will reconvene.

The distinguished gentleman sitting to my

who I am going to ask to stand so everybody will

THE PRESIDING OFFICER:

gentlemen.

the presence of a majority of the Board of Managers, their

counsel, and counsel for the respondents.

Mr. Leonard.

MR. LEONARD: Mr. Presiding Officer, members of the

Senate and the Court, I have twice tried to identify the

distinguished gentleman sitting immediately to my left,

and apparently on both occasions my microphone failed.

I'll now use Senator Stephens' microphone on the theory

that if I fail the third time, something terrible will

happen.

left

know exactly who he is

phases have consumed.
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1 the pUblic records of the trial, and it does not single

2 out any individual Senator. I did not, and I do not now,

3 intend to use this information to discourage Senators from

4 asking questions. I brought this information up because I

5 felt it relevant to this body's discussion of why these

6 proceedings are taking so long.

7 I believe that Senators should ask as many

8 questions as they believe are necessary to help them in

9 their decision-making process. My only request to the

10 Senators is that they ask questions they feel are germane

11 to ~he Article in question.

12 The Constitution requires that the Senators

13 base their decision on the law and evidence presented in (

14 these proceedings. In discharging this duty, the Senators

15 should ask any questions they believe are necessary to

16 help them decide the issues in this trial.

17 Again, I in no way intended my earlier

18 remarks to cause the Senators to refrain from asking

19 questions. If any of my remarks left any of the Senators

20 with a different impression, I did not intend to do so.

21 But if they did, I apologize.

22 Thank you for your indulgence, and the

23 witness may resume the stand.

24 MR. ECKSTEIN: Mr. presiding Officer, before we

25 begin with the witness, I would like to mention various
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stipulations that counsel have entered into and offer into

2 evidence certain exhibits.

3 THE PRESIDING OFFICER: You may do so.

4 MR. ECKSTEIN: We have stipulated that Exhibit 66,

5 which is a security agreement between Mecham Pontiac and

6 First Interstate Bank, dated December 17, 1984, may be

7 admitted into evidence.

8 THE PRESIDING OFFICER: Being stipulated, it is

9 admitted.

(

10

11

12

13

14

MR. ECKSTEIN: Exhibit 67, which is a collection of

checks on the protocol account; likewise, Exhibit 68, a

customer call report from citiBank, dated June 19th, 1987

with respect to Mecham Pontiac; Exhibit 69, a copy of a

letter from First Interstate Bank to Mr. Dennis Mecham,

15 dated July 22nd, 1987; and Exhibit 70, a copy of a letter

16 from Prudential Contract Administration company to

17 Mr. Evan Mecham, dated July 1, 1987.

18 We have stipulated that all of those may be

19 admitted into evidence.

20 THE PRESIDING OFFICER: They being stipulated, 67

21 through 70 are also admitted.

22 MR. ECKSTEIN: One other matter. I have handed to

23 counsel Exhibit 64, which is a collection of excerpts from

24 the reporter's transcript of proceedings Volume 10 before

25 the Select House Committee. I have asked counsel to look
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1 at those, and he'll look at those.

2 We are not offering them at this time, but

3 will offer them tomorrow, giving counsel an opportunity to

4 supplement to the extent he deems necessary.

5 THE PRESIDING OFFICER: Mr. Sorensan, you will

6 resume the stand, please. And I'll remind you, you are

7 still under oath.

8

9 CONTINUED DIRECT EXAMINATION

10 BY MR. ECKSTEIN:

11 Q. Mr. Sorensan, were you retained as an expert

12 in this case by the Board of Managers?

13

14

15

16

A.

Q.

A.

Q.

Yes, sir, I was.

When was that?

Approximately four weeks ago.

Are you being paid for the services that you

(

17 have performed?

18

19

20

A.

Q.

A.

Yes, I am.

At what rates?

My rate is $65 an hour, which was a $20

21 reduction from my normal rate, as the Board of Managers

22 requested a reduction.

24 Board of Managers?

23

25

Q.

A.

What tasks were you asked to perform by the

I was asked to review the financial condition
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1 of Mecham Pontiac and its related cash position and cash

2 requirements during the month of July, 1987.

3 Q. Were you also asked to do a calculation of a

4 difference between certain interest rates?

5 A. Yes, I was.

6 Q. Would you explain what you were asked to do

7 in that regard?

8 A. Yes. Basically the calculation was the

9 difference between the 9 percent that the loan, protocol

10 loan was going to receive, versus what the then-going rate

11 was which was 5.2 percent. Bas ically the spread is 3.8

12 percent, ~hich amounts to $8.33 a day in additional

13 interest.

14 Q. $8.33 a day in additional interest on

15 $80, OOO?

16 A. Correct.

17 Q. Did you do a calculation to determine what

18 the incremental benefit was to the protocol fund over the

19 course of the loan?

20

21

22

23

A.

Q.

A.

Q.

Yes.

What did you calculate that to be?

It was approximately $1940.

What materials did you review in connection

24 with performing the analysis task, the first task that you

25 mentioned just a moment ago?
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I reviewed the bank records of First1

2

A.

Interstate Bank, and the security agreement. In addition,

3 I reviewed the bank records from CitiBank, and in addition

4 I reviewed the General Motors operating reports that

5 Mecham Pontiac prepares.

6 Q. Were these records obtained through sUbpoena?

7 A. Yes, they were.

8 Q. Would you please tell us what Mecham Pontiac

9 used the First Interstate Bank account for.

10 A. The First Interstate Bank account was

11 primarily their general account, in which case they made

12 their payments for their cars, their inventories, parts,

13 supplies, whatever. (

14 Q. And you mentioned another account, I think

15 citiBank account. Can you tell us what Mecham Pontiac

16 used that account for?

17 A. The citiBank account was used primarily to

18 pay payroll, but later in the fall there was some small

19 expenditures made out of that for various expenses that

20 were unrelated to payroll.

21 Q. Did you find any other bank accounts in your

22 rev iew?

25 interview or meet with anyone to discuss any of these

23

24

A.

Q.

No, I did not.

Besides reviewing these materials, did you
(
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purchased the automobile, they consider it to be rolled

customers purchase the automobile, but the bank hasn't

been paid yet.

matters?

A. Yes, I did.

Q. Can you tell us with whom you met?

personnel, the attorneys for the Board of Managers, and I

also consulted with about four other CPAs.

Q. Let's talk about the meetings with First

And basically the

Basically when the customer has

I met with the First Interstate Bank

Why did you talk with the First

Yes.

Yes.

A.

A.

when it has actually left the premises.

Interstate Bank.

Interstate Bank employees?

A. I needed some clarification and definitions

of terminology that the bank uses.

Q. What terms did you feel that you wanted to

get clarified?

A. The terms were, the abbreviation SNP and SOT.

Q. What does SNP mean?

A. SNP just stands for "sold, not paid."

Q. What does SOT stand for?

A. "Sold out of trust."

Q. Can you tell us in somewhat greater detail

what "sold, not paid" means?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
(

25

COPPERSTATE REPORTING SERVICE, INC.



1

2

Q.

A.

VOL. 18 - 4031

What does "sold out of trust" mean?

The bank recognizes these automobiles that

3 have been purchased and not paid, but they allow a grace

4 period between five and ten days for the customer to

5 secure the necessary financing. And once this 10-day

6 grace period has expired, they consider that automobile to

7 be SOT, which is sold out of trust.

8 Q. When you say "a grace period," is that in

9 reference to the security agreement, Exhibit 66?

10 A. Yes, I believe so.

11

12

13

14

15

Q. What is the period provided for in the

security agreement, Exhibit 66?

A. The security agreement stipulates that once

the customer has actually received his loan and he has

delivered to Mecham Pontiac, Mecham Pontiac must turn

(

16 around and remit those proceeds the following business

17 day.

18 Q. What you are saying is, as a matter of

19 practice the bank allows five to ten days?

25 if it goes beyond 10 days?

20

21

22 day?

23

24

A.

Q.

A.

Q.

That is correct.

Even though the agreement provides for one

Yes.

But they consider it to be sold out of trust
(
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Yes. They allow a 10-day grace period.

Why did you talk with accountants? I think

3 you mentioned you talked with some accountants?

4 A. Basically one of the procedures as a CPA,

5 when in fact you do not have a great deal of expertise on

6 a certain business such as a car dealership, I consulted

7 with other CPAs who had the experience auditing car

8 dealerships.

9 Q. And did you discuss the car financing

10 industry and general cash procedures with them?

11 A. I basically asked them what, you know, what

12 types of situations they had with automobiles being marked

13 SNP and SOT; whether any of their clients had ever had

14 problems with that.

15 Q. You did talk with the counsel for the Board

16 of Managers, is that correct?

17 A. That's correct.

18 Q. Did the counsel for the Board of Managers

19 give you any directions or limitations on the procedures

20 or materials you could or should use?

21

22

A.

Q.

No, they did not.

Did the Board of Managers or its lawyers give

23 you any directions on what your final conclusions or

24 results ought to be?

25 A. No.
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3
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A.
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Have you made any assumptions in conducting

No assumptions were required, because I

(

4 simply worked with historical records and bank records,

5 and it was simply a factual analysis.

6 Q. Did you rely upon any oral information that

7 you obtained from the interviews that you had with the

8 First Interstate Bank employees?

9 A. Basically I just, as I said, relied on them

10 to explain definitions, and I did not have to rely per se

lIon what they said, no.

conversations with the accountants?

12

13

Q. - Is that also true with respect to your

(

14 A. Yes. It was just, you know, gener ic type

15 questions, which were not specifically related to Mecham

16 Pontiac.

17 Q. SO is everything that you testify about today

18 relating to Mecham Pontiac based on actual documents that

19 you have reviewed that were obtained pursuant to sUbpoena?

20 A. Yes, it is.

21 MR. ECKSTEIN: Mr. presiding Officer, I don't

22 believe we have moved the admission of Exhibit 63 with all

23 its subparts. It has been distributed. At this time I

24 would move its admission.

25 MR. LEONARD: No objection.
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THE PRESIDING OFFICER: No objection, it shall be

2 admitted.

3 BY MR. ECKSTEIN:

4 Q. Mr. Sorensan, based on your review of Mecham

5 pontiac's bank records at First Interstate Bank, have you

6 determined what Mecham Pontiac's daily bank balance was in

7 July of 1967

8

9

10

A.

Q.

A.

'87.

'87, excuse me.

Yes, I have.

11 Q. How did you determine what the daily bank

12 balance wap for Mecham Pontiac in July of 1987?

13 A. I was provided the bank statement and all the

14 canceled checks for the month of July, and I took those

15 and put over 400 and some items between deposits and

16 checks into my computer, and sorted them on a daily basis

17 to come up with an ending bank balance for each day.

18 Q. Did you prepare a summary of Mecham pontiac's

19 daily banking activity for First Interstate Bank for July

20 of 1987?

21 A. Yes/ I did.

22 Q. I'll ask the clerk to hand you what has been

23 marked as Exhibit 63-A.

24 Is that the summary that you prepared?

25 A. Yes, it is.
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Can you tell us again how you prepared it?

Yes. I was provided the bank statement for

3 the month of July, and on that it has the dates of each

4 deposit and the dates of each check. And I simply entered

5 all the information into my Lotus software -- it basically

6 has the sort function -- sorted it by date, and this

7 produced an ending daily bank balance for the month of

8 July.

9 Q. What is Lotus software?

10 A. It's just a very practical spreadsheet

11 analysis software that is used very commonly by

12 accountants and whatnot.

Q. Are the numbers in the first three columns

taken from Mecham Pontiac's statement for July, 1987?

13

14

15

16

A.

Q.

Yes, they are.

Can you tell us what the numbers in the far

(

17 right-hand column are?

18 A. Yes. The ending bank balance simply

19 summarizes all the deposits, and less any checks that

20 cleared that particular day. And I listed the deposit

21 first, so that in all instances the balance would reflect

22 the highest balance possible as opposed to listing the

23 checks initially.

24 Q. Did you also prepare a chart to graphically

25 display the information contained in the documents that's
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1 been marked as Exhibit 63-A?

Yes, I did.2

3

A.

MR. ECKSTEIN: I would ask the clerk to hand

4 Mr. Sorensan Exhibit No. 63-B.

5 BY MR. ECKSTEIN:

6

7

8

Q.

A.

Q.

Did you prepare that exhibit?

Yes, I did.

Is that a graphic representation of the

9 information set out in 63-A?

10

11

A.

Q.

Yes, it is.

Can you tell us how you prepared that graphic

12 representation?

13 A. Within the Lotus software, there is a print

14 graph feature. And this simply takes the raw data that

15 was shown on Exhibit A, and it just makes a visual

16 description of it.

17 Q. So the chart visually represents the data set

18 out in 63 -A, is tha t correct?

19

20

A.

Q.

That's correct.

So that I make sure I understand 63-B, the

21 vertical axis reflects the actual amount of money Mecham

22 Pontiac had in its First Interstate Bank account, and the

23 horizontal axis reflects the actual bank day?

24

25

A.

Q.

That's correct.

And is the vertical access in thousands of
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1 dollars?

2 A. Yes, it is.

3 Q. Would you tell us what the black line

4 represents, that's the horizontal line about in the middle

5 of the page?

6 A. The black line represents the average daily

7 bank balance as computed by First Interstate Bank. And

8 that figure was approximately $151,400 for that month.

9 Q. Were there any fluctuations in this average

10 balance over the course of the month?

how they are represented on Exhibit No. 63-B?

11

12

13

14

A.

Q.

A.

Yes, there was.

Would you please explain the fluctuations and

On July 28, there was a large loan deposit,

(

15 and on July 22 shows the lowest balance of the month.

16 Q. What was the amount of the loan deposit on

17 July 28?

18

19

20

21

A.

Q.

A.

Q.

On July 28 there was a deposit for $250,000.

Is that reflected on Exhibit No. 603-A?

Yes, it is.

Can you tell us the source of that loan

22 deposit?

23

24 Trust.

25

A.

Q.

Yes. That deposit was made by the Polan

What was the low figure on the chart marked
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1 63-B?

2

3

4

5

6 17?

7

8

9

10

11

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

The low balance was 13,370.94.

What day was that?

That was on July 22.

Was there also a peak on your chart on July

Yes, there was.

Is that the second highest peak on the chart?

Yes.

Can you tell us what caused that peak?

During that day there was an $80,000 deposit,

12 which was _from the protocol fund.

(
13 Q. You determined that from the bank records, is

14 that correct?

15 A. Yes. That was part of the sUbpoenaed

16 documents.
•

17 Q. How do you know that the particular days that

18 are reflected on Exhibit No. 63-B reflect the protocol

19 fund loan and the Polan loan fund being deposited on those

20 days, can you tell that?

21 A. I requested copies of the actual deposits,

22 and then in addition to that I verified it with the

23 banking personnel.

24 Q. using Exhibit 63-B, can you identify what day

25 the account had the lowest amount, that was July 22nd?
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That's correct.

I would like you to look at Exhibit No. 63-C,

3 and before you actually take a look at that, I would like

4 to ask: Did you calculate what Mecham Pontiac I s daily

5 bank balance amounts would have been in First Interstate,

6 at the July -- July, in July of '87 without the protocol

7 fund?

8 A. Yes.

9 Q. How did you go about calculating that figure?

10 A. Exhibit C is the exact replica of Exhibit A,

11 with the exception that on July 17 I netted out $80,000

12 from the Qeposit that was made that day to reflect a

13

14

banking balance that was net of the $80,000 protocol loan.

Q. Have you prepared a chart based on your

(

15 calculations in the document marked as Exhibit 63-C to

16 reflect the cash position of Mecham Pontiac in July, 1987

17 without the $80,000 loan from the protocol fund?

18 A. Yes, I did.

19 Q. Would the clerk please hand the witness

20 Exhibit 63-0.

24 information set out in 63-C?

21

22

23

25

A.

Q.

A.

Did you prepare that chart?

Yes, I did.

Is that a graphic representation of the

Yes, it is.
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I notice there is a zero line on that chart?

Yes.

Can you tell us what that means?

1

2

3

4

Q.

A.

Q.

A. Yes. Zero would simply mean there was not a

5 positive nor a negative bank balance at the end of that

6 day.

7

8

Q.

A.

What does the green on the chart signify?

That simply indicates a positive cash balance

9 at the end of the bank day.

the end oL.the bank day.

Q. Why did you prepare this particular chart?

A. I felt that if in fact there was any

(

10

11

12

13

14

Q.

A.

And the red?

The red would indicate it, an overdraft at

15 particular needs for cash, or in anyone particular

16 instance, that by taking out the $80,000 it would indicate

17 just exactly where their bank balance was without the

18 $80,000.

19 Q. Now, based on your review, did you determine

20 whether Mecham Pontiac needed any of the money from the

21 protocol fund loan to enable its checks to clear the bank?

22 A. Yes, I did.

23

24

25

Q.

required?

A.

Can you identify the specific amount that was

No.
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Can you identify a sum of money that was

2 needed?

3

4

5

A.

Q.

A.

Yes.

How much was that?

I identified two checks totaling 81,309 that

6 had been prepared July 17th, and hand delivered that

7 afternoon.

8 Q. And can you tell us who they were hand

9 del i vered to?

10 A. Yes. They were hand delivered to the First

11 Interstate Bank dealership office in Glendale.

12 Q. Let me ask you this: Was there some

13 determination that there was a $67,000 sum that was (

14 required as well?

15 A. Yes. Basically, when I made my calculations,

16 unless that deposit had been in the account the following
•

17 Wednesday, the bank balance would have shown a negative

18 66,689 I believe it was.

19

20

21

Q.

A.

Q.

You rounded that off to --

$67,000 overdraft.

Based on your review of the bank's records,

22 were funds available in the Mecham payroll account, the

23 one at citiBank to pay the $67,000 difference?

24

25

A.

Q.

No, there was not.

Why not?
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bit.

A. On the analysis that I prepared for the

payroll account, it indicated that on that same day there

Let me have the clerk hand you Exhibits 63 E

and F, and would you identify those for us, please.

There was exactly $11,457.53.

Q. Directing your attention to Exhibit No. 63-F,

the chart, can you tell us how you prepared that?

However, the

23.

E is the bank statement that I wasYes.

Excuse me.

A.

A.

was approximately $34,000 in the account.

payroll had been made two days previously, and as you can

see on the graphic display, that the balances on that

particular day was needed to clear those payroll checks.

Q. Well, I think we are moving ahead a little

given to work off of from CitiBank, and Exhibit F is again

the graphic display of the actual bank balances for that

particular day.

Q. Looking at those charts, can you tell us how

much money Mecham Pontiac's payroll account had on July

23, 1987?

A. Yes, I can.

Q. How much is that?

A. On July 22?

Q. 23.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

(
24

25
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A. There again, it's simply a graphic

representation of the actual bank balances that were

disclosed on the CitiBank account. It is simply a graphic

(

4 representation of those balances.

5 Q. SO is it your testimony that Mecham Pontiac

6 did not have funds available on July 22 to transfer from

7 the citiBank payroll account to cover the First Interstate

8 Bank checks that it had written?

9

10

A.

Q.

That's correct.

Based on your auditing experience as a CPA,

11 did You notice anything peculiar about the timing of the

12 July 17th,_ '87 deposit of the $80,000 protocol fund and

the subsequent disbursements?13

14

15

16

A.

Q.

A.

Yes, I did.

What did you notice in that regard?

Well, on that same day, as I mentioned, there

(

17 was two checks that had been prepared and had been

18 delivered to First Interstate Bank for car flooring loan

19 repayments.

20 Q. How can you tell that they were delivered? I

21 take it when you say "delivered/" you mean hand delivered?

22

23

A.

Q.

Yes.

How could you tell that they were hand

24 delivered?

25 A. I actually went up to the Glendale dealer
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5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

(
24

25
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office and asked them to supply me the necessary

documents. And they have a stamp which they simply stamp

in the date that any checks are received, and in addition,

they have a log which they log in the check that they

receive and what it was for.

Q. And First Interstate Bank was the payee on

those two checks, is that correct?

A. That's correct.

Q. Do the bank records that you reviewed

indicate what the two checks were used for?

A. Yes. The two checks were to pay for flooring

loans on ~ix automobiles.

Q. Can you identify specifically which

automobiles were paid for by these two checks?

A. Yes, I can.

Q. Do you need another exhibit to identify that,

is that 63-H or 63-G? I am sorry.

Did you prepare Exhibit 63-G?

A. Yes, I did.

Q. How did you go about preparing that?

A. At the Glendale dealer office they maintain a

listing of all their automobiles that are on the flooring

which are on their loan agreement with Mecham Pontiac.

They indicate on their records when a car is

marked SNP, because they have an individual who goes out

COPPERSTATE REPORTING SERVICE, INC.



VOL. 18 - 4045

1 and physically inspects the car dealerships. And he

2 maintains these records, and upon receiving payment the

3 dealership office logs in the date they receive the check.

4

5

Q.

A.

Which six cars were SNP?

The checks were the ones that were indicated.

6 They were prepared on July 17 and received on July 17 also

7 from I don't have the check date on the left-hand

8 margin, but there was obviously -- there were nine

9 automobiles that receipt was received for on July 17, and

10 I do have the necessary records to verify those six

11 automobiles.

out of trust?

Were those six automobiles also SOT, or sold12

13

14

Q. -

A. Yes. Those automobiles, based on the

(

15 security agreement, were automobiles that had been

16 designated as SOT.

17 Q. How long had the six cars at issue been sold

18 by Mecham Pontiac but not paid for by the dealership?

19 A. It ranged from the shortest period of time

20 was 17 days and the longest period of time was 43 days.

21 Q. Were there any other cars that were sold but

22 not paid for for a longer period of time?

23

24

25

A.

Q.

A.

Yes, there were.

What was the longest period of time?

There was a payment made for an automobile
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1 that had been marked as SNP and had not been received in

2 payment for 64 days.

3 Q. Did Mecham Pontiac have any other cars that

4 were sold and not paid during this period, that is, from

5 the date of the protocol fund July 17th until July 22nd?

6

7

8

A.

Q.

A.

Yes, they did.

How many such cars?

Of the 25 vehicles that were paid for during

9 that period of time,23 would have been considered SOT or

10 sold out of trust.

(

11

12

13

Q.

A.

Q.

23 out of 25, is that correct?

Correct.

Did you calculate the percentage of cars that

14 Mecham Pontiac had sold during this time that were out of

15 trust?

16

17

A.

Q.

Yes, I did.

Did you prepare a chart to display your

18 calculations?

19

20

A.

Q.

Yes.

I would ask the clerk to hand the witness

21 Exhibit 63-H.

22 Is that chart that you prepared?

f
I

23

24

A.

Q.

Yes, it is.

Can you tell us how you went about preparing

25 that chart?
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A. Again, this was a graphic representation of

the previous eXhibit, and simply taking the raw data and

putting it into a graphic representation.

1

2

3

4 Q. What percentage of the cars that Mecham

(

5 Pontiac paid for in July, from July 17th through July

6 22nd, 1987, were sold out of trust?

7

8

A.

Q.

92 percent.

That's represented on chart 63-H, is that

9 correct?

10 A. That's correct.

11 Q. Can you tell from the bank records that you

12 reviewed when Mecham Pontiac repaid the $80,000 loan?

13

14

A.

Q.

Yes, I can.

Was it repaid at once?

(

15 A. No. The repayment consisted of three

16 individual payments.

17

18

19

20

21

22

23

24

25

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

How much was the first repayment for?

The first payment was for $1,000.

And the second payment?

Second payment was for $5,000.

And the third payment?

The third payment was for 75/798.75.

That is a little over 80,OOO?

Correct.

What accounts for the additional amount?
(
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3

4

5

6

7

8

9

10

11

12

(
13

14

15

16

17

18

19

20

21

22

23

24

25

VOL .. 18 - 4048

A. The additional balance would be to pay

interest.

Q. Can you tell us when the last payment was

made?

A. The payment was received on October 23 in the

form of, you know, that is when the deposit was made by

the protocol.

Q. Do the bank records indicate whether any

deposits to the Mecham Pontiac account were made on

October 23, 1987?

A. Yes.

Q. Do the bank records disclose the source of

those deposits?

A. Yes, they do.

Q. Did you prepare a summary of the deposits

made to the Mecham Pontiac account at First Interstate

Bank during this time period?

A. Yes, I did.

Q. I would like the clerk to hand the witness

Exhibit 63-1.

Mr. Sorensan, is that a summary of the

deposits that you prepared?

A. Yes, it is.

Q. Did you identify all deposits on that

summary?
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1 A. The summary that I prepared simply stated all

2 deposits exceeding $2/500 for the period of time October

3 20 through October 30th of 1987.

4

5

Q.

A.

And where did you get that information from?

The information was supplied by the First

6 Interstate Bank through the documents that were

7 subpoenaed.

8 Q. How many deposits were made to Mecham

9 Pontiac's account at First Interstate Bank on October 23/

10 1987?

Q. Does Exhibit 63-1 indicate whether any checks

were deposited that were issued by Mecham-related entities

or family?

11

12

13

14

15

16

17

A.

A.

Q.

A.

11.

Yes, it does.

Would you identify those deposits?

On October 22nd, the check date, it actually

(

18 was deposited on the 23rd, three checks were received from

19 Willard and Mae Mecham, which totaled 14,965.

20 In addition, Wayne Mecham contributed

21 $30/000, and a company called constituent Communications,

22 which had the check endorsed by Wayne Mecham, contributed

23 or actually deposited $10,000.

24

25

Q. Were there any other Mecham-related funds

deposited by means of transfer of funds?

COPPERSTATE REPORTING SERVICE, INC.
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is for payroll, there was a transfer of $15,000 into the

general account.

Q. SO what does all that add up to?

A. It adds up to 69,965.

Q. Was it unusual for Mecham Pontiac to transfer

funds from the payroll account at citiBank?

A. That particular amount would have been

inappropriate, the entire amount, because the first part

of November there was some payroll checks that came back

NSF.

Q. As I understand it, the final loan payment

was $75,000, is that correct?

A. That's correct, plus some interest.

Q. SO the total amount of Mecham-related sources

that were deposited on that day were approximately

$70,000?

A. Correct.

Q. Would the account have had sufficient funds

to pay the $75,000 check if the Mecham-related sources had

not made their deposits?

A. No, sir.

Q. Has the loan from Mecham Pontiac to the loan

from the protocol fund to Mecham Pontiac been repaid in

full to date?

1

2

3

4

5

6

7

8

9

10

11

12

( 13

14

15

16

17

18

19

20

21

22

23

24

25

A. Yes.

VOL. 18 - 4050

The CitiBank account, which generally
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3 show?

A.

Q.

VOL. 18 - 4051

I show an outstanding balance.

What is the outstanding balance that you

You calculated that, I gather?

Yes, the CPA who is involved in doing the

4

5

6

A.

Q.

A.

It is not significant. I show $142.21.

7 calculation, from his notes it is apparent that he

8 credited a payment of 51.28, and within that payment there

9 was $128 that he used as being from Mecham Pontiac, but

10 that particular amount of money belonged to the inaugural

11 fund anyway, so in essence they were just -- he credited

12 them for repayment with their own money, so that was an

13

14

inaccuracy.

Q. In the hearings before the Special House

(

15 Select Committee on Impeachment, Governor Mecham testified

16 that Mecham Pontiac was not out of trust at the time of

17 the loan from the protocol fund.

18 Based on your review of the bank records was

19 Governor Mecham's statement true?

20

21

A.

Q.

No.

What is your basis for saying that Governor

22 Mecham's testimony before the House Select Committee was

23 not true?

were paid for during that period of time, 23 out of 25 had

24

25

A. Well, in my review of those automobiles that
(
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indicated that, you know, the time expired was such that

2 they were out of trust.

3 Q. Governor Mecham also testified before the

4 Select Committee that being out of trust would not have

5 been a motivation for taking the $80,000 loan from the

6 protocol fund.

7 Based on your review of the records, were any

8 payments made by Mecham Pontiac on cars that were out of

9 trust on the same day that the $80,000 protocol fund was

10 deposited?

11

12

A.

Q.

Could you repeat that, please.

Based on your review of the records, were any

13 payments made by Mecham Pontiac on cars that were out of

14 trust on the same day that the $80/000 protocol fund was

15 deposited?

22 Q. Finally, Governor Mecham testified before the

23 Select Committee that there was no necessity for the loan;

24 it was to create more interest on the funds.
(

16

17

18

19 day.

20

21

25

A.

Q.

A.

Q.

A.

Yes.

How many cars?

There was six vehicles paid for that same

How much money?

81,309.

As a CPA who is now familiar with the bank
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1 records of Mecham Pontiac in July, 1987, do you have an

2 opinion as to whether that statement is true?

3 A. That's not an opinion. It's a fact. Unless

4 that, those funds had been paid to the, from the protocol

5 loan, Mecham Pontiac would have had an overdraft the

6 following Wednesday in excess of over $60,000.

You may cross-examine.

Thank you very much.MR. ECKSTEIN:

THE PRESIDING OFFICER:

7

8

9

10 CROSS-EXAMINATION

11 BY MR. LEONARD:

12

13

14

Q.

A.

Q.

Mr. Sorensan, good afternoon.

Good afternoon.

Have you personally ever acted as an

(

15 accountant for an automobile company?

16

17

A.

Q.

No, sir.

Other than talking to some of your colleagues

18 who are in the business, did you do any research on how

19 the automobile business works?

20 A. I had talked to the other CPAs, and in my

21 profession we are allowed to rely on our other

22 professionals.

23 Q. Mr. Sorensan, I am going to do my very best

24 to make my questions as clear, crisp and precise as I can,

25 and I would appreciate it if you would listen to them real
(
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If you can answer them yes or no, please do;

2 if you can't, tell us.

3 Would the reporter read back the question,

4 please.

5 (Question read.)

6 THE WITNESS: No.

7 BY MR. LEONARD:

8 Q. You relied totally on the conversations that

9 you had with colleagues in the accounting business?

10 A. No. During my discussions with the Glendale

11 dealership office which does all the car flooring loans, I

12 discussed with their manager whose name is Rod Andrewson,

13 I discussed a lot of the different situations that Mecham

14 Pontiac is involved in. And he also has probably, you

15 know, four or five additional dealerships that he does all

16 their financing for, so it was through this additional

17 individual at First Interstate Bank who I acquired

18 additional knowledge on the car dealership business.

19

20

Q.

A.

And Rod Anderson is with whom?

It is Andrewson. He is with First Interstate

21 Bank, and that is at the Glendale dealer office.

25 had, is that right?
(

22

23

24

Q.

A.

Q.

How long has he been with First Interstate?

I didn't ask him.

You didn't find out what qualifications he
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A.

Q.
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No, sir, I did not.

The colleagues of yours who are accountants,

3 did you query them about their background and experience

4 in doing accounting work for automobile agencies?

5

6

A.

Q.

Yes, I did.

You were satisfied that they were all

7 experts?

8

9

A.

Q.

Yes, I was.

Did you talk to Mr. Andrewson about the

10 history of Mecham Pontiac?

11

12

A.

Q.

Yes, I did.

Did you find out from him how long they had

13 been in business? (

14

15

A.

Q.

Yes.

How long had they been in business?

16 A. The sign says since 1950.
•

I guess 38 years.

17 Q. Well, that is what the sign says. What did

18 Mr. Andrewson say?

19 A. This particular individual had been put into

20 this position at the Glendale dealer office during the

21 year of 1987, and I really never got into the specifics as

22 far as how long Mecham Pontiac had been in existence.

24 Mecham Pontiac's history, is that fair to say?

23

25

Q.

A.

So you and Mr. Andrewson didn't discuss

To what extent? Or--
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Q. Certainly not to an extent beyond sometime in

1987, is that fair?

A. This particular individual had a good

you know, was very, very good as far as his knowledge and

so forth. But as far as additional questions going back

years and years, no, I did not go back years and years.

Q. Well, during the course of your discussion

did he say that he had studied the history of Mecham

Pontiac since it had been doing business with First

Interstate?

A. Yes.

Q. How far back had he gone in the historical

relationship between Mecham Pontiac and First Interstate?

A. I believe First Interstate Bank had not had

their car flooring loan, that particular loan with First

Interstate Bank for more than probably two years.

Q. SO the history wOUld have gone back to some

time in 1985?

A. I believe so, that's correct.

Q. And did he provide you with any documentation

about that history?

A. I think there was some historical forms

showing the amounts of outstanding debts at various time

periods, but to be honest with you, I simply looked at,

(
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

knowledge about Mecham Pontiac. He was -- I felt that he,
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you know, the current data as opposed to going back

historically and recreating the past.
(

3 Q. You didn't do any analysis such as is

4 contained in Exhibit 63 A through I for any period other

5 than JUly of 1987?

6 A. That's correct.

7 Q. When an accountant is going to make an

8 analysis, Mr. Sorensan, is it not appropriate that he do

9 so by comparing one historical period to another?

"historical," what time frame would you be referring to?

10

11

12

13

14

A.

Q.

A.

Q.

Yes.

And ygu did not do that?

Yes, I did. When you are saying

Well, give me one historical period July of

(

15 1987, isn't that correct?

16

17

A.

Q.

No, sir.

Tell me what was the other historical period

18 that you analyzed?

19 A. Because I wanted to review additional periods

20 of time of Mecham Pontiac, I reviewed the General Motors

21 operating reports from January 1987 through December of

22 1987.

analysis that you did for the periods prior to July of

1987?

23

24

25

Q. Would you show us, please, the comparable

(
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Q.
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Could you clarify that question, please?

I would like to see the comparable analysis

3 that you did

On vehicles out of trust -- excuse me.4

5

A.

Q. Excuse me. Let me ask the question.

6 -- comparable to what is contained in Exhibit

7 63 for the period, for a period other than July of 1987.

8 A. No, I was under the impression -- no, I did

9 not prepare that. I did look at other financial data, not

10 related to the cars, though.

11 Q. But you made no similar analysis for a period

12 other than. July of 1987 other than -- by "other," I mean

similar, I mean analysis similar to 63, Exhibit 63?
(

13

14

15

A.

Q.

That is correct.

Now, my question to you again is: Is it

16 appropriate for an accountant to do an analysis, such as

17 you did in Exhibit 63, for one historical period without

18 comparing it to other historical periods?

19 MR. ECKSTEIN: Object to the form of the question.

20 I don't think the witness can answer it without defining

21 what the particular task was.

THE PRESIDING OFFICER: Overruled.

You may answer if you can, sir.

(

22

23

24 THE WITNESS: It's -- I feel it is general

25 knowledge. Or in my particular case, I had the knowledge
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to know that in 1986 the car industry had a very/ very

good year as far as the number of vehicles that were sold
(

3 and so forth. That particular time there was sUfficient

4 cash, and I would presume that there was timely payments

5 being made at that time; however, that was at a period of

6 time when the auto industry was much stronger.

7 So for me to go back it really wouldn't serve

8 me any purpose. The period of time I was concerned with

9 was simply 1987 activity.

10 BY MR. LEONARD:

you learned from your investigations that financial

institutions dealing with automobile dealers don't

necessarily adhere to the specifics of their written

11

12

13

14

Q. It is also true, isn't itt Mr. Sorensan, that

(

15 agreements with respect to floor planning, isn't that

16 fair?

17 A. That's correct.

18 Q. SO that as you looked at Exhibit 66 -- if you

19 would take a look at it.

20

21

A.

Q.

Okay. Could you give me the heading on it?

It is the security agreement between Mecham

22 Pontiac and

23

24

25

A.

Q.

Okay.

First Interstate.

Is it fair to say that you quickly learned
(
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A. Yes.

that were out of trust.

sale?

letter that First Interstate Bank addressed to Dennis

It says it shall be turned over to theOkay.A.

A. That's contained on the second page,

abide by the specifics of this agreement?

A. No, that's not true. There is a particular

Mecham, I believe it was on July 22, and within that

that First Interstate did not require Mecham Pontiac to

Q. What paragraph is it, No.6?

letter I think that it was somewhat admonishing him for

Q. What does Exhibit 66 require Mecham Pontiac

Q. What does that say with respect to the

the fact they were not being paid for their automobiles

floor planned with respect to the time of payment and the

to do with respect to paying off an automobile that is

Mr. Leonard, under the notification and payments. And it

stipulates that --

following the day of their receipt.

Q. Now, you learned, did you not, from the

question of the time of payment?

secured party not later than the next business day

agreement was not literally being enforced by First

Glendale dealer office of First Interstate, that this

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16
•
17

18

19

20

21

22

23

24
(

25
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1 Interstate, isn't that correct?

2 A. I think that requires me to make a

3 concl us ion. I've s impl y reported the facts and based on

4 what First Interstate Bank has supplied to me, so I really

5 have no cone1 us ion on tha tone.

6 Q. Didn't you testify, Mr. Sorensan, that when

7 you contacted First Interstate, you learned that in spite

8 of that provision in the security agreement, that they in

9 fact extended a grace period to Mecham Pontiac of five to

10 ten days?

during the month of July of 1987?

A. I have that information, but I don't have it

with me right now.

11

12

13

14

15

A.

Q.

That's correct.

How many automobiles did Mecham Pontiac sell

I would have to refer to the General

(

16 Motors operating report for July 1987.

17 Q. Was it more or less than the number of

18 automobiles shown on Exhibit 63-G?

19 A. 63-G Yes. Unless I am able to get that

20 particular document, I am not about to make an

21 approximation. I can get that information.

22 Q. Let me rephrase the question.

23 Did you make any investigation as to how many

24 automobiles Mecham Pontiac sold from May 6 of 1987 through

25 July 18 of 1987?
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Could you repeat the time period again,

2 please?

3

4

Q.

No. 63-G.

I am referring to the first date on Exhibit

If you will look at the top of the page, under

5 the column SNP date, the sold not paid date, the first

6 date is May 6, 1987, and the bottom of that column is the

7 last date with respect to those automobiles sold but not

8 paid of July 18, 1987.

9 My question to you is: Did you make a

10 determination of what the total number of automobiles were

11 that were sold from the 6th of May to the 18th of July?

12 A. No, I did not.

13 Q. Referring to Exhibit 63-H, is 63-H a

14 compilation or a graphic of the information that is

15 contained on 63-G?

16

17

A.

Q.

Yes, it is.

Wouldn't it, Mr. Sorensan, be significant in

18 making such an analysis, to compare the information on

19 63-G to the total number of automobiles that were sold

20 from the period of May 6 through July 18 of 1987?

21 A. No. If you notice on the heading that I have

22 on my eXhibit, I show Mecham Pontiac flooring loan

(

23

24

25

repayments. It specifically addresses the cars that were

in the flooring loan agreement. So I have identified that

particUlar area, and if, yes, I could have prepared an

COPPERSTATE REPORTING SERVICE, INC.



VOL. 18 - 4063

1 additional eXhibit, but this particular exhibit just looks

2 at the flooring loan repayments.

3 Q. How did Mecham Pontiac finance the balance of

4 the cars that were sold that are not shown on this

5 exhibit?

6 A. Well, in addition to the $250,000 loan on

7 July 28, there was a loan of $150,000 they received from

8 Farmers Merchant Bank on July 9th. I suspect they were

9 able to purchase some automobiles with that additional

10 cash.

owned by ~he agency that were not under floor plan?

A. Owned by the agency with debt to another

11

12

13

Q. So that there were automobiles that were

(

14 institution, possibly, not -- I am not sure saying I know

15 that for a fact, although, that particular month there was

16 a number of loan transactions.

17 Q. Mr. Sorensan, did you investigate whether or

18 not the balance of the agency's inventory was covered by

19 any debt?

20

21 not.

22

A.

Q.

The balance of the -- are you -- no, I did

So you don't know whether or not the agency

23 had automobiles available for sale not covered

24 by the obligation, the floor planning due to First

25 Interstate, is that a fair statement?
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A.

Q.
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Sure.

Did you investigate whether or not any of the

3 used car inventory was encumbered in any way?

4

5

6

A.

Q.

A.

Yes, I did.

What did you find?

First Interstate Bank, in addition to the new

7 cars, has a used car flooring agreement also.

8

9

Q.

A.

Did you make any analysis of that?

I reviewed that, and I think that as far as

10 any, you know, significant items, I don't believe they

11 date it quite the same, but no, I did not prepare a

(

12

13

14

15

specific a~alysis on that.

Q. And it is your testimony that at this point

in time you have what, no idea as to how many automobiles

were sold by Mecham Pontiac from the 6th of May until the

16 18 of July?

17 A. The only thing I would say is that I did

18 review a statement prepared by General Motors, and Mecham

19 Pontiac had a variance as far as selling fewer cars that

20 year. And the variance, I believe, was in excess of 30

21 percent, so the number of cars that they had projected to

22 be sold was down significantly from what the projection

23 was and I was looking at -- you know, I do have that

information available, Mr. Leonard, if I can retrieve it.
(

24

25 Q. But you can't give us an estimate?
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VOL. 18 - 4065

An estimate, I would say, probably,
(

2 I don't know, 35 to 50 automobiles.

3

4

5

Q.

A.

Q.

During that period of time?

Could you repeat that period of time?

Look at your own eXhibit, Mr. Sorensan. It

6 is the date right at the top, the first line, 6 May, '87

7 through 18, July, '87, approximately two and a half

8 months.

9 A. Yes. I am not about to make any guesses. If

10 I am allowed to get my information, I'll be more than

11 happy to make that computation for you.

12 Q. You don't think it would have been

13 significant to, in preparing 63-G and H, to show the (

14 relationship between the sales out of trust, as you call

15 them, as compared to the total sales of the agency?

16

17

18

19

20 please.

21

22

MR. ECKSTEIN: Asked and answered; objection.
•

THE PRESIDING OFFICER: Overruled.

You may answer.

THE WITNESS: Could you repeat that question,

MR. LEONARD: Could you read it back, please.

(Question read.)

25 BY MR. LEONARD:

23

24

THE WITNESS:

comparison.

No, I see no relevance in making that

(

COPPERSTATE REPORTING SERVICE, INC.



1 Q.

VOL. 18 - 4066

Did you make any investigation, Mr. Sorensan,

2 as to whether or not Mecham Pontiac had a source of funds

3 other than what you call the protocol fund in July of

4 1987?

5 A. I specifically looked at Mecham Pontiac, that

6 entity, and its accounts that it had as far as other

7 sources. I did not look at other entities that may have

8 loaned it money.

9 Q. Would you hand the witness Exhibit 61,

10 please.

11 Have you ever seen that exhibit before?

Q. When did you see that?

A. Approximately four weeks ago when I first

started working on the case.

Q. And looking at that eXhibit, Mr. Sorensan,

(

12

13

14

15

16

A. Yes, I have.

17 did that help you to identify who the lender was of the

18 $80,000?

19 A. It doesn't appear to have a specific

20 identity.

21 Maybe I am not answering your question. What

22 is your question?

(

23

24

25

Q.

A.

Q.

Did it help you?

No.

Well, you might conclude from that that the
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lender was James Colter, is that right?

can have a number of different signatures.

To have somebody endorse a check, you

1

2

3

4

5

A.

Q.

A.

No, not at all.

You wouldn't?

No.

Just because

(

6 you are signer of a check doesn't necessarily mean that

7 that's your funds.

8 Q. But the check doesn't help you to identify

9 who the lender is, is that fair?

10

11

A.

Q.

That's a fair assessment.

How did you determine that the loan was made

12 from the p_rotocol fund?

13 A. I believe I inspected a bank statement that (

14 showed a check deduction from that account, and it was the

15 same amount, $80,000.

16 Q. What was the name of the account?

17 A. I believe it was the Inaugural campaign

18 Committee.

hearing some of the proceedings from the last three or

four months, I have picked that name up. It has been

referred to that several times.

Q. But you admit that the loan did not come from
(

anything called the protocol fund, isn't that correct?

19

20

21

22

23

24

25

Q.

A.

Who told you it was the protocol fund?

I think the protocol -- from, you know, just
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3

4

A.

Q.

A.

Q.

VOL. 18 - 4068

Right.

Came from the Mecham Inaugural Committee?

Correct.

That's the correct name of the lender, is

5 that fair?

6 A. That sounds fair to me.

7 Q. SO as a professional accountant and to be

8 accurate, you are going to call it the Mecham Inaugural

9 Committee from now on, aren't you?

10 A. Whatever, sure.

11 MR. ECKSTEIN: Counsel is arguing with the witness.

(

12

13

THE PRESIDING OFFICER:

BY MR. LEONARD:

Overruled.

14 Q. Was part of your assignment, Mr. Sorensan, to

15 determine the difference in the interest earned on these

16 funds for the period that they were outstanding at rates
•

17 between 9 percent and 5.2 percent?

(

18

19

20

21 myself.

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

Correct.

Somebody actually asked you to do that?

Actually, it was a calculation that I made

You volunteered that?

Yes.

Nobody asked you to do that?

Well, it was in my mind as far as the -- it
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1 was information that I had prepared, and it was, ~you know,

2 referred to.

J

4

Q.

A.

Wasn't part of your assignment?

I would say that, you know, my assignment was

5 to review the financial condition and offer any of my

6 expertise. And within that expertise that would be part

7 of my assignment, yes.

8

9

10

Q.

A.

Q.

You thought it was significant

I thought -- I am sorry.

You thought it was significant to point out

11 that the difference between 9 percent and 5.2 percent is

12 $8. J J a day?

13

14

A.

Q.

Yes.

But nobody asked you to do that?

(

15 A. Not specifically, no.

16 Q. Did you have any discussion with anyone at

17 Mecham Pontiac to determine whether Mecham Pontiac had any

18 other cash accounts available?

19

20

A.

Q.

No, I did not.

Whether it had any other quick assets that

21 could be turned into cash?

22 A. I didn't discuss any of my procedures with

23 Mecham Pontiac.

24

25

Q. Did you have a copy of Mecham Pontiac's

balance sheet available to you for a period of time close

COPPERSTATE REPORTING SERVICE, INC.
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I've

I prepared a reconciliation on the JuneYes.

Well, I think that is very laudable.

A.

Q.

A.

Q.

sheet?

A.

Q.

A.

unless it's

been trying to tell this body that for a long time, but

they haven't agreed with me.

Did you, in the analysis of that balance

sheet, focus on any other quick assets that might be

available, liquid assets?

to July of 1987?

Yes, I did.

Did you make an analysis of that balance

and July balance sheets for Mecham Pontiac.

Q. You didn't formulate any opinions about the

financial condition of Mecham pontiac, did you?

A. Yes, I did.

Q. I thought you told my investigator when he

talked to you the other night that you formulated no

Yes, I did.

Do you have that among your notes?

Yes, I have that document available, but

absolutely essential that that information be

disclosed, I would suggest that that information not be

disclosed. I feel -- Mecham Pontiac is not on trial, and

to disclose information about them,/! don't think that's

proper.

( 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 opinions?

2 A. I told your investigator the other night that

3 I was a client of the Board of Managers of the House of

4 Representatives, and if in fact he wanted to discuss any

5 of the items that I had reviewed, that he should get their

6 permission.

7 Q. Did you not tell Ed Meciak at about 7:30

8 Tuesday night that you were going to testify only to the

9 facts?

10

11

A.

Q.

That's what I have done.

Didn't you also tell him that you were not

12 going to offer opinions?

13

14

A.

Q.

That is irrelevant.

Did you or did you not tell Ed Meciak at

15 about 7:30 Tuesday night the 22nd of March that you were

16 not going to offer opinions?

17 MR. ECKSTEIN: Objection; counsel is arguing with

18 the witness. Indeed, he did not offer any opinions on

19 direct; on cross-examination, counsel has asked him for an

20 opinion.

21

22

MR. LEONARD: I haven't asked him yet, counsel.

MR. ECKSTEIN: You have asked him whether he

23 formulated any opinion, and maybe you are going to ask him

25 opinions on direct.

24 and maybe you are not. But he has not offered any
(
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THE PRESIDING OFFICER: Overruled.

You may answer.

( 1

2

3 THE WITNESS: Repeat the question, please.

4 BY MR. LEONARD:

5 Q. Did you tell Ed Meciak at approximately

6 7:30 p.m. on Tuesday March 22nd, I think that was last

7 night

8 A. Yes/ he phoned me last night. I said that I

9 would be making a factual representation, and that's what

10 I have done, and that -- you know, he wanted to know what

11 my testimony was going to be about, and I really, if in

12 fact I told him no opinions, it was a way to basically end

( 13 the conversation.

14 BY MR. LEONARD:

15

16

17

18

Q.

A.

Q.

A.

You didn't want to talk with him?

No, I did not.

Might I ask you why?

Simply because I have a duty to my client, if

19 in fact my client authorizes to me to discuss information

20 with him, I have no problem with doing that.

21 Q. Did you formulate any opinions with respect

22 to the financial condition of Mecham Pontiac?

(

23

24

A.

Q.

Yes, I have.

And in formulating those opinions, what did

25 you rev iew?
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I reviewed -- I prepared an analysis between

2 the trial balance as maintained at Mecham Pontiac versus

3 their financial disclosures to General Motors, and I

4 reconciled the differences between the trial balance that

5 they show as being their in-house records versus what the

6 reporting is on their General Motors operating statements.

7 Q. And what was the date that you formulated,

8 not the date you formulated, but as of what date did you

9 formulate the opinion, that is, accounting wise?

10 A. As far as a formal opinion, I performed an

11 analysis, and I would be happy to disclose that analysis

12 and make -- and we can review that particular analysis,

13

14

which I don't think -- there is not opinions on there, but

there is factual items that occurred that I think are

(

15 very, very interest ing.

16 Q. I'll bet. I am still trying to determine

17 let me ask the question another way: Did you,

18 Mr. Sorensan, follow generally accepted accounting

19 practices and formulate an opinion as to the financial

20 condition of Mecham Pontiac as of a specific date?

conduct a formal audit; however -- and that's basically

the only time you would disclose an opinion, is when you
are doing a full-blown audit; however, I did do additional

financial analysis.

21

22

23

24

25

A. The answer to your question is no, I did not

(

COPPERSTATE REPORTING SERVICE, INC.



1

2 correct?

VOL. 18 - 4074

The answer to my question is "no," is that

3

4

A.

Q.

That's correct.

Were you satisfied from your review of the

5 documents that you got from General Motors that there were

6 no other liquid assets available to Mecham Pontiac during

7 the month of July 1987 that could have been sold or

8 otherwise borrowed against in order to raise $80,OOO?

9 A. Yes. Based on the General Motors operating

10 reports, it simply discloses the accounts at Mecham

11 Pontiac, so no additional accounts, I had access to no

12 additional information.

13 THE PRESIDING OFFICER: Would you like to take the

14 afternoon recess at this time?

15 MR. LEONARD: Might be good, Your Honor. I'll try

16 to study during these 15 minutes so I can close up.

17 THE PRESIDING OFFICER: We will stand at recess

18 until 3:30.

19 (Recessed at 3:15 p.m.)

20 (Reconvened at 3:35 p.m.)

21 THE PRESIDING OFFICER: Thank you, ladies and

22 gentlemen. The Court of Impeachment is reconvened. Show

23 the presence of Board of Managers and their counsel, and

24 counsel for the respondent.

25 We will resume now with Mr. Sorensan on the
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1 stand with cross-examination.

2

3 CONTINUED CROSS-EXAMINATION

4 BY MR. LEONARD:

(

THE PRESIDING OFFICER:

5

6

Q. Mr. Sorensan --

You are still under oath.

7 BY MR. LEONARD:

8

9 63 -G.

10

11

Q.

A.

Q.

If you would, please, would you refer to

okay.

I may have been mistaken in what I heard in

not rely on any oral representations from First Interstate

12

13

your direct testimony. I thought you said that you did

(

14 with respect to the grace period, was that correct?

15 A. That was a question -- repeat the question, I

16 am sorry.

17 Q. Well, I am trying to relate to the way you

18 compiled Exhibit 63-G. In the time period, in the column,

19 the second column from the right-hand edge of that page

20

22 Q. Did you compute those days with or without

23 the la-day grace period?

24 A. I computed that with the la-day grace period.

21

25

A.

Q.

Yes.

So in other words, the first item on that
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1 exhibit which says 64 days; it was actually 74 days if you

2 read the floor plan agreement literally, is that correct?

3 A. (Pause)

4 MR. ECKSTEIN: Object to the form of the question;

5 the question is misleading.

6 MR. LEONARD: I don't mean to mislead the witness,

7 if the Presiding Officer please --

No, I am sorry8

9

THE WITNESS:

THE PRESIDING OFFICER: It is not misleading. He

10 can answer, if he can.

11 THE WITNESS: Yes. The time period is simply the

12 period of time from when the First Interstate Bank

13 employee noted that car as not being on the lot, and the

14 next column shows the date payment was received. And the

15 time period between those two dates is 64 days, so the 74

16 days would be inaccurate. It is 64 days total between the

17 time it was noticed as being sold from the time that it

18 was actually paid for.

19 BY MR. LEONARD:

20 Q. Would you refer just a moment to 63-B.

21 The average balance, I believe you testified

22 to, that Mecham Pontiac had during that month, inclUding

23 the $80,000, loan was $150,000?

24 A. Correct.

25 Q. And that bank account was at First Interstate
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1 Bank, was it not?
(

2

3

A.

Q.

Yes, it was.

Did you have any conversations with anyone at

4 First Interstate Bank to determine what their overdraft

5 policy was with respect to Mecham Pontiac?

6

7

A.

Q.

No, I did not.

Did you assume, Mr. Sorensan, in preparation

8 for your testimony, that Mecham Pontiac had no source of

9 funds available to it other than the Mecham Inaugural

10 committee account?

Q. Did you make any investigation as to whether

or not Mecham Pontiac had any sources of funds available

11

12

13

A. Could you repeat that?

(

14 to it to borrow from in July of 1987, other than the

15 Mecham inaugural fund?

16 A. No, I did not pursue that, no.

17 Q. Did you review any floor planning

18 arrangements that Mecham Pontiac had available to it,

19 other than First Interstate Bank in July of 1987?

20 A. No.

21 Q. Did you make a determination as to what the

22 value of the Mecham inventory was on July 17, 1987 that

23 was not encumbered in any way?

MR. LEONARD:

24

25

A. No, I did not.

Thank you, Mr. Sorensan.
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THE PRESIDING OFFICER: Redirect.

REDIRECT EXAMINATION

BY MR. ECKSTEIN:

Q. Mr. Sorensan, during cross-examination you

were asked some questions with respect to the calculation

of the difference in the interest rate between 5.2 percent

and 9 percent on $80,000, and you said that you thought it

was important to do that.

Is that a fair summary of your testimony on

cross-examination?

Yes, I did.

Why did you think it was important?

To compute the difference?

Yes.

If, you know, one of the reasons for

A.

Q.

A.

Q.

A.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17 determining the prudence of an investment would be if in

18 fact there was a significant amount of gain to be

19 realized, or at least, you know, a substantial amount of

20 larger return, I guess, and by doing that calculation in

21 my mind the $8.00 did not seem material.

22 Q. When did you first do that calculation?

23 A. During one evening I was watching the House

24 proceedings, and it was towards the end of it, and there

25 was some discussion about the fact that it was a prudent
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1 investment and so forth. And at that time I made the

2 calculation, and --

3 Q. Go ahead.

4 A. It was $8.33 a day.

5 Q. You did that calculation before you were

6 retained by the Board of Managers to provide the testimony

7 that you have provided today?

(

8

9

A.

Q.

Yes, I did.

Did you need to know the history of Mecham

10 Pontiac to provide the testimony you have provided today?

11

12

A.

Q.

Could you repeat that, please.

Was it important for you to know the history

13 of Mecham Pontiac to provide the testimony that you have (

14 provided today?

15

16

A.

Q.

No, sir.

Could any competent CPA with your auditing
•

17 experience have done the analysis of Mecham Pontiac that

18 you have done?

19

20

A.

Q.

Yes.

On cross-examination you were asked certain

21 questions about an analysis of Mecham Pontiac's financial

22 position in 1987. Do you recall that?

25 questions about an analysis that you did comparing the

23

24

A.

Q.

Yes.

Do you recall that you were asked some
(
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documents which listed the trial balance for Mecham

pontiac, and from what -- there is identification as far

question specifically was one that I avoided at the

suggestion of the witness, and it goes beyond the scope of

cross-examination.

General Motors report with the general ledger of Mecham

Pontiac, is that correct?

A. Yes, I did.

Q. What did that analysis show?

MR. ECKSTEIN: Mr. Presiding Officer, he opened up

the area and asked about the analysis that was done during

1987. While it wasn't gone into in detail, I think the

door was opened, and we should be allowed to ask about

that analysis.

I'll sustain the objection.

If I don't let you ask it,

If the Court please, I object. That

Basically, I was given the subpoenaedYes.

Can you summarize that analysis, please?

MR. LEONARD:

THE PRESIDING OFFICER:

THE PRESIDING OFFICER:

A.

the Senators probably will any way, so I'll change my

rUling. You may do so.

MR. ECKSTEIN: Okay.

BY MR. ECKSTEIN:

Q. I figured there might be a few out there who

might ask.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
(

25
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1 as what accounts in the trial balance were grouped and put

2 into the General Motors operating reports, and because I

3 tied out both June and July, July was very, very accurate

4 as far as their groupings; however, in June there was some

5 differences between three accounts.

6

7

Q.

A.

What were those differences?

There was a -- three reclassification entries

8 I would -- without knowing the reasons why they did

9 these -- do you want the specifics as far as where they

10 went?

A. There was an entry for $500,000 that was a

reclassification from inventory to cash, and in addition

11

12

13

Q. Yes, please.

(

14 there was two other entries for $100,000 and a third entry

15 for approximately $50,000, but the net effect was a

16 $750,000 adjustment to cash.

17 Q. When you say there was a net adjustment of

18 $750,000 to cash, can you explain how that was made?

19 A. Basically, the in-house prepared bank record

20 conciliations indicated a negative balance, simply because

21 in a lot of times in the car dealership industry it is not

22 unusual to have checks that are held at the end of the

operating report versus what was on the bank

reconciliation, there was a difference there of $750,000.

23

24

25

month. The actual amount shown on the General Motors

(
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Mr. Sorensan, I have had marked as Exhibit1

2

Q.

No. 71 a document, and I have handed it to you. Can you

3 tell us what that document is.

4 A. Yes. This is a reconciliation I prepared

5 between the General Motors operating report and the

6 general ledger which I received through the sUbpoenaed

7 documents.

8 Q. In the upper left-hand corner it indicates

9 that it was prepared 3/9/88. Is that in fact when it was

10 prepared?

11

12

A.

Q.

That's correct.

And can you tell us specifically how you

13 prepared this?

14 A. Because the July report was so close to tying

15 out -- there had been some indications as far as which

16 accounts were grouped together, and I had absolutely no

17 problem tying out the July report, and it was from the

18 July report I was able to prepare the June report.

19 MR. ECKSTEIN: I offer Exhibit No. 71 into

20 evidence.

21 MR. LEONARD: Might I voir dire the witness for

22 just a moment?

(

23

24

25

THE PRESIDING OFFICER: You may.
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1 VOIR DIRE EXAMINATION

2 BY MR. LEONARD:

3 Q. Mr. Sorensan, tell us where you received the

4 information in order to prepare the General Motors

5 listing, that is, the first column of numbers on that

6 exhibit.

7 A. Those were reports that were made available

8 to me at the law firm of storey & Ross, so I really don't

9 know their original source. I think they were part of the

10 First Interstate Bank documents, because the flooring loan

11 was at First Interstate Bank; they retained those copies.

12 Q. Were you able to identify them as being

13 General Motors documents? (

14 A. Yes. It has a specific heading on those

15 operating reports that shows General Motors.

16 Q. Are they on some kind of a General Motors

17 form?

(
Yes.

General Motors operating reports?

I reviewed all of the 1987, with the

A.

Q.

A.

Q.

you see?

A.

Q.

A.25

20 Yeah.

18 Yes.

23

22

24
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other than that I have no objection.

exception that February and March were missing.

Q. But you were satisfied from your observation

of them that they were official General Motors reports of

some kind?

A. Yes.

Q. Are these reports generally filed with the

bank that does the floor planning?

A. Yes.

Q. Did you see this type of report or this kind

of report at First Interstate when you went there?

A. Yes, I did.

Q. And the numbers in the second column under

general ledger, June, were those Mecham Pontiac records?

A. Yes.

Q. How were you able to identify that they were?

A. Approximately three weeks ago I had requested

additional documents, and at that time those documents

were received, I believe, by Ann Scott, who is a member of

Storey & Ross, and she provided them to me.

Q. They were represented to you as having been

provided by Mecham Pontiac to counsel for the Board of

Managers?

A. Correct.

(
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. LEONARD: My objection is to relevancy, but
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1 THE PRESIDING OFFICER: It is overruled 71 is

2 admitted.

3 MR. ECKSTEIN: Mr. Presiding Officer, I would like

4 to take a couple of minutes and have them hand it out and

5 ask just a few questions about it.

You may.THE PRESIDING OFFICER: All right.

(Pause in the proceedings.)

6

7

8

9 CONTINUED REDIRECT EXAMINATION

10 BY MR. ECKSTEIN:

11 Q. Mr. sorensan, directing your attention to

12 what I believe is the cover page or first page of Exhibit

13 No. 71, under "Inventories, New Cars," there is a (

14 difference of $500,000 in the difference column.

15 Can you explain to us what that difference

16 represents?

17 A. Based on my reconciliation of the July

18 report, using the same parameters as was used to prepare

19 the July report, this, using the same accounts, this was

20 the difference. I do not know why that entry, particular

21 entry, was made; however, there was a difference of that

22 amount.

23 Q. Does this indicate that the general ledger

24 indicated that the new cars had a value of approximately

25 $2.6 million, whereas the General Motors report indicated
(

COPPERSTATE REPORTING SERVICE, INC.



A. Well, I really didn't understand why the cash

VO]:... 18 - 4086

that new cars had a value of $2.1 million?

A. Correct.

Q. Going to the next entry, "Other," there is a

difference of about $100,000 in factory receivables. Can

you explain to us what that represents?

general ledger listed 335, a difference of $100,000.

Q. Under "Other," at the bottom of the page

there is a difference of $100,000 under "Other

investments. " Can you explain to us what that is about?

A. There again, the General Motors report showed

1,070,000, versus the general ledger was 1.17.

Q. In going back up to inventories, there is a

difference of approximately $50,000 in the column or in

the line "Parts and Accessories." What does that

represent?

A. There again, the difference is simply what

was reported on the General Motors report versus what was

shown on the general ledger, and a difference of $50,000,

approximately.

Q. What if anything did these differences

indicate to you about the financial condition of Mecham

Pontiac?

balance was adjusted. I tried to determine if in fact

The General Motors reported 235, theYes.A.

I
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 there was some ratio as far as a quick asset ratio or

2 something that General Motors might rely on, but as far as

3 why that cash and bank credit balance was shown as 37,180

4 versus the reconciliations of 787, I really can't explain

5 tha t.

THE PRESIDING OFFICER:

6

7

8

MR. ECKSTEIN:

MR. LEONARD:

I have no further questions.

Mr. Leonard.

Your Honor please, I hate to ask a

9 second time that the rules be bent a little bit, but this

10 is a new matter.

It is legitimate, it was11

12

THE PRESIDING OFFICER:

new matter that was gone into on redirect. I'll let you

13 go into it on recross on this item.

14

15 RECROSS-EXAMINATION

16 BY MR. LEONARD:

17 Q. Mr. Sorensan, as you looked at this financial

18 statement that you prepared as an accountant, did you make

19 any general observations about the financial health of

20 Mecham Pontiac?

21

22

A.

Q.

Yes, I did.

What, in your experience as an accountant,

23 did you conclude?

25 general ledger were specifically documented as far as the

24 A. Because the amounts that were shown on the
(
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dollar amount, it was obvious to me that these numbers

2 were changed and that they were changed for a purpose.

3 Q. Well, let's put that aside for just a minute

4 and look at this balance sheet overall. And let us assume

5 that the General Motors numbers were correct, and that you

6 were the auditor who had done the audit, and you were

7 asked to certify it. Let's assume you had done the audit

8 and satisfied yourself, following generally accepted

9 accounting principles and practices, that the numbers

10 listed in the General Motors account column were correct.

11 Do you understand that, that assumption?

understand that assumption.

All I have done is asked you if you

Okay.

that you were an auditor who had done the

(

12

13

14

15

16

A.

Q.

A.

Q.

Yes. Can you repeat the question.

I am asking you to assume

17 audit on Mecham Pontiac --

18 A. I would have withdrawn from that particular

19 audit because the generally accepted accounting principles

20 were not be ing adhered to.

generally accepted accounting principles?
(

21

22

23

24

25

Q.

A.

Q.

A.

That is because of the $750,000?

No, sir.

What else? What else does not conform with

Generally accepted accounting principles

COPPERSTATE REPORTING SERVICE, INC.



VOL. 18 - 4089

specifies that because of the wear and tear on assets it1

2 is very common· to depreciate your assets. This particular

(

3 entry was not being made for the entire year.

4 Q. Well, but that's only because there is no

5 depreciation

6 A. Yes, there is depreciation on office

7 equipment

8

9

Q.

A.

Can I finish my question?

Sure.

10 Q. There is no depreciation that has been

11 computed for this particular accounting period, is that

12 your point}

13

14

A.

Q.

That's correct.

Look on the first page under "Fixed Assets."

(

15 Isn't there a notation, a deduction for accumulated

16 depreciation at the bottom of the listing of fixed assets?

17

18

A.

Q.

Yes, there is.

It is your position that that is not a

19 current number, is that right? That is from a previous

20 accounting period?

21 A. That's correct.

22 Q. But taking a look at that number with respect

23 to those items under fixed assets which would be

24 depreciable, just give us your best estimate of how much

25 you would have to increase that $264,000 to make it
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current?

would have three to five years, some would have seven

A. Unless you are able to identify the

components within the building and the fixtures and so

You know, I'll be more than glad to sit down and make a

calculation, but I really don't feel comfortable just

throwing out numbers.

Q. Would it be a significant number,

Mr. Sorensan?

A. If in fact they were using some accelerated

depreciation methods, it definitely could have an impact.

Q. Would it be significant, Mr. Sorensan, with

respect to a company that has a net worth of four and a

quarter million dollars?

A. If in fact it had a net worth of four and a

quarter million dollars.

Q. Well, that's what the net worth is shown on

this financial statement, isn't that correct?

A. There is another appraisal that was done that

is contrary to that.

I am sorry, repeat the question.

Q. I asked you whether or not the additional

depreciation that might be computed for the current fiscal

Some of the lives

I think there again I am not going offer guesses.

forth, I think it would be difficult.

years.

1

2
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period up to June 30th would be significant with respect

to the depreciation listed of $246,000?

1

2

3 A. If in fact the depreciation calculation had

(

4 not been made for over a period of years, unless this was

5 just one unique instance, but if you are looking at

6 several years, yes, that could have an impact.

7 Q. Is it your suggestion that the $246,000

8 figure is one that has aged over a number of annual fiscal

9 periods?

10 A. without the proper documentation, I can't

11 answer that.

12

13

14

Q.

A.

Q.

You can't answer that question, can you?

No, sir.

You can't give us any opinion as to whether

15 or not Mecham Pontiac, based on this statement, would

16 receive an unqualified audit opinion, can you?

17 A. That is correct.

18 Q. You didn't do any investigation with respect

19 to these assets and liabilities other than what you have

20 testified to?

21 A. That's correct.

22 Q. SO you can't help us, Mr. Sorensan, to

23 determine whether or not this company, which based on

24 these numbers shows that $4,267,000 net worth, whether it

25 has that or it doesn't have that?

COPPERSTATE REPORTING SERVICE, INC.
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A.

Q.

A.

Q.
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That is correct.

You are expressing no opinion on that?

That's correct.

You are expressing no opinion as to the

5 financial health of this automobile agency, is that fair?

6 A. I guess I would like that restated, or

7 What exactly are you addressing? I don't understand the

8 question.

9 In my experience as an aUditor, to have

10 numbers shifted over, and especially those sizeable, that

11 was -- I would consider that very significant.

12

13

14

15

16

Q. But you don't know why they were shifted?

A. No, I am not going to guess at all.

Q. You didn't investigate why they were shifted?

A. No.

Q. You didn't investigate the financial health

17 or condition of this company, is that a fair statement?

18 A. I've prepared some additional analysis which

19 I feel does reflect on the health and status of that

20 particular company, yes, I did.

21 Q. Mr. Sorensan, on June 30th, 1987, according

22 to this document, was Mecham Pontiac in a positive or

23 negative net worth condition?

24

25

A.

Q.

It's apparent they are positive.

If they are positive, that means that they
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1 have more assets than they have liabilities, is that

2 correct?

3

4

A.

Q.

That sounds good to me.

We do need a little levity once in aWhile,

5 bel ieve me.

6 It is also fair to say, is it not, from this

7 document, that the amount by which the assets of the

8 corporation exceeded the liabilities of the corporation on

9 June 30th of 1987 was in excess of $80,000?

10 A. That's correct.

11

12

13

14

MR. LEONARD: Thank you.

THE PRESIDING OFFICER: Questions by Senators.

Senator Mawhinney.

SENATOR MAWHINNEY: Mr. Presiding Officer, sir,

15 would you explain for me, please, once again the term "out

16 of trust" and how it is used in these documents? What
•

17 does it mean?

18 THE WITNESS: Senator, out of trust basically means

19 when an automobile has been sold by the dealership and

20 they have allowed time for the customer to go out and get

21 his loan so that he can bring that money back to the

22 dealership, and at that particular time the dealership has

23 a responsibility to remit those funds back to the bank

25 And when the bank has allowed a period of time which it

24 because they have loaned money on that particular car.
(
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1 feels is sufficient for that individual to go out and get

2 his financing, and once that period of time has expired,

3 they would indicate that car as being sold out of trust.

4 SENATOR MAWHINNEY: They are late on their bill,

5 they owe the bank money and they haven't paid it, that is

6 out of trust?

7 THE WITNESS: Exactly.

8 SENATOR MAWHINNEY: Okay.

9 ' The document, Exhibit No. 71, new cars,

10 $500,000 difference. General Motors ledger versus the

11 Mecham pontiac general ledger. The General Motors

12 document ~s a statement prepared by Mecham Pontiac for

( 13

14

General Motors?

THE WITNESS: Yes, actually I reviewed the

15 instructions. At First Interstate Bank they maintain the

16 instructions from General Motors as to the preparation of

17 those reports, and specifically in the instructions it

18 says that it is imperative that they give their -- that

19 the dealers give factual representation when filling these

20 reports out.

21 SENATOR MAWHINNEY: In the new cars blank for the

22 General Motors documents it has got $2,109,000; Mecham

Pontiac on their books has $2,609,000 in new cars.

I guess what I need to know is the
(

23

24

25 significance of that. Is that one document used to
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particular example, or for the June operating statement,

as opposed to showing the asset as being in parenthesis or

that you have an account that is specifically set up for

dealerships which says, "Cash in bank, credit balance,"

you know, they are aware that at times a number of

payments are held back, they are prepared but they are not

sent out.

represent your net worth so you can borrow money or are we

not making payments based on this or how did the one

general ledger which I presume is presented to the bank

not compare with the one presented for General Motors, and

what significance does that have?

But in essence, to have a cash credit balance

in your general ledger of $787,000 and list a General

Motors of 37 when they are saying it is imperative that

they give factual information, I see that as being a

problem.

Where is

In this

Point that out to me.

Yes.

Senator, the significance is the fact

On the back sheet under the

It's quite common for dealerships to

THE WITNESS:

THE WITNESS:

SENATOR MAWHINNEY:

THE WITNESS:

liabilities?

SENATOR MAWHINNEY:

that on the form?

have a credit balance at the end of the month.

( 1
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1 in red, they would just simply show it as a liability, and

2 the difference is shown from what the general ledger

3 showing versus the General Motors operating reports.

(

4 SENATOR MAWHINNEY: The credit balance, cash in

5 bank credit balance is in effect telling General Motors

6 Mecham Pontiac only owes $37/000 in this particUlar

7 category?

8

9

THE WITNESS: Sure.

SENATOR MAWHINNEY: Whereas on their set of books

10 in reality Mecham Pontiac owes $787/000?

didn't know a lot of other information, somebody was

Correct.11

12

13

THE WITNESS:

SENATOR MAWHINNEY: The representation, if we

I

14 almost used a wrong word there -- the books of Mecham

15 Pontiac have been fixed in a certain way so as to make

16 their financial position appear to General Motors to be

17 much more stable financially than they actually were?

18 THE WITNESS: I think that, you know, there's

19 possible reasons for why these were made. One partiCUlar

20 one that I had looked at, it is not unusual for maybe a

21 dealership to take an amount in cash and bank credit

22 balance, and instead of showing it as a big negative they

23 will put it into accounts payable.

24 But in this particular instance, if all

25 those, if that difference had been just simply dropped
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down to the line below it as an accounts payable, I don't

have a problem with that, and neither did any of the CPAs

asset side and putting them onto the, offsetting it on the

cash and bank credit balance, yes, that caused some

concern from my standpoint as an audit background.

you took a snapshot, and this is what it reveals, and it

has a number of significant questions about differences,

and all of the differences are in the favor of making it

appear that Mecham Pontiac is in a better financial

position than what you would believe?

would do now, if you were working for Mecham Pontiac and

you were employed by them to go in and find out what their

financial position was and what had to be done next, you

would examine this, you would ask questions and try and

determine ~hy those differences were made and why the

changes were made in that month?

You haven't done that in this

So in your profession, what you

As far as you are concerned,

Exactly.

You are asking me to make an opinion

But when you are taking amounts off the

SENATOR MAWHINNEY:

THE WITNESS:

SENATOR MAWHINNEY:

THE WITNESS: No.

SENATOR MAWHINNEY:

THE WITNESS:

that I talked to.

case?

again.
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SENATOR MAWHINNEY: I don't want to do that to you.

I just want to say looking at the numbers here, were the

mistakes, the major mistakes or the major differences -- I

don't know if they are mistakes -- $750,000 in the one,

(

5 the $500,000 in new cars, what is it, $640,000 total in

6 current assets, there is a difference of 740 in total,

7 total current, 740 in total assets. Are there any

8 mistakes here that say that what we got here is pretty

9 sloppy bookkeeping and they are mistakes that make Mecham

10 Pontiac look better in one respect, worse on the other

11 hand, or are all they all on one side?

12

13

14

TH&.WITNESS: It is a wash, but from my standpoint

I would just question the integrity as to why the

reclassifications are made. But in essence the net effect

(

15 is a wash.

16 SENATOR MAWHINNEY: Okay. Thank you.

17 THE PRESIDING OFFICER: Other questions?

18 Senator Osborn.

19 SENATOR OSBORN: Thank you, Mr. Presiding Officer.

20 Mr. Sorensan, referring again to Exhibit

21 No. 71, on the back of the sheet under liabilities, I see

exactly?

THE WITNESS: senator, based on the records that I

22

23

24

25

the entry "Notes Payable, Other," $265,000.

Can you describe what that obligation
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SENATOR OSBORN: Yes. Would you have reason to

know what the prime interest rate was as of July 16th,

1987?

Correct.

I believe it was, the prime was

Do I have any -- has there been any

THE WITNESS:

THE WITNESS:

THE WITNESS:

either 8.25 or 8.50.

SENATOR OSBORN: My information is that it is eight

had access to, I cannot answer that for you.

SENATOR OSBORN: But, sir, you would say that since

it covers the period ended June 30th, the month ended June

30th, it would not include the $80,000 loan from the

inaugural fund or the

and a quarter at that time, and this is taken from the

Wall Street Journal.

THE WITNESS: Okay.

SENATOR OSBORN: Would Mecham Pontiac, had it gone

to a lending institution such as a bank to make an $80,000

loan secured by a deed of trust and assignment of rents,

for 90 days, what would you expect the interest rate might

have been?

financial information provided to the institution, have

they provided -- you know, if you are asking me with

information that I have here, obviously I am going to

request a higher rate from you.

( 1
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But I would say from the bank's standpoint,

without any additional information, they are going to ask

(

3 for a couple points above prime. But there again, you

4 have to look at the risk involved, and the higher the

5 risk, you know, the larger amount of points you want over

6 the prime. so, you know, I would say it is very common to

7 have just a couple points above prime.

8 SENATOR OSBORN: Yes. We had staff do a little

9 quick survey, and the points over prime as of July 16th,

10 1987 ran from a low of three-quarters of a percent, a

11 point, to as high as three points above prime. That

12 sounds reasonable to you?

THE WITNESS: Sure.13

14 SENATOR OSBORN: In any case, a 9 percent loan from

(

15 the inaugural fund was a favorable loan?

SENATOR CORPSTEIN: Thank you, Mr. presiding

THE WITNESS: Absolutely.

SENATOR OSBORN: Thank you very much.

16

17

18

19

THE PRESIDING OFFICER: Senator Corpstein.

20 Officer.

21 Mr. Sorensan, I am a little bit confused;

22 maybe you can straighten me out. As I see on Exhibit No.

23 71 you show cash in bank at zero, and I understand cash on

hand, that might be in a petty cash box.24

25 THE WITNESS: Yes.
(
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exact figure, Senator, if you need it.

SENATOR TAYLOR: Were there some cents involved in

that $1940, like maybe 96 cents?

instance the bank's balances would be stated higher than

they actually were.

SENATOR TAYLOR: You said it was $8.33 per day, or

I believe you used the round figure of $1940 as the

accrued total interest on the 90-day loan, is that right?

In that particular

Senator Taylor.

Yes, sir.

Correct.

I do have a document that has the

THE PRESIDING OFFICER:

THE WITNESS:

THE WITNESS:

THE WITNESS:

through the banking system yet.

VOL. 18 - 4101

SENATOR CORPSTEIN: On Exhibit A you show the daily

bank balance of 157,533.38, and then on Exhibit C you show

$30,963 in a different account.

THE WITNESS: Senator, you have to remember that

those balances are the bank balances, and those balances

do not reflect the outstanding checks that have not gone

SENATOR TAYLOR: Thank you, Mr. Presiding Officer.

Mr. Sorensan, going back to the interest that

Senator Osborn was on a moment ago, you indicated that

there was an advantage of 3.8 percent difference in the

money that was being drawn for interest on the fund versus

what Mecham Pontiac paid?

1
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Didn't you say there was a
(

2 shortage of $142.21?

3 THE IHTNESS: Yes, I did. Basically, it was -- I

4 guess basically somebody had mentioned yesterday that the

5 accountant who delivered the proceeds, the final payoff,

6 was slow in actually delivering that check, which would

7 constitute additional days of interest. And previous to

8 that there had been a principal payment and interest of

9 $5,128 per the other CPAs records and I showed that only

10 $5,000 of that was actually Mecham money, therefore, you

11 have $128 difference and additional one day's interest of

12 interest t_o come up with $142.

13

14

SENATOR TAYLOR: I think the amount of money, the

$80,000, a was loan and was paid $81,000 -- and I think

(

15 you are right on the penny on it so far as the shortage, I

16 think it is $142 and just like you indicated. Thank you.

17

18

THE WITNESS: Okay.

THE PRESIDING OFFICER: Senator Wright and then

19 Senator Sossaman.

20 SENATOR WRIGHT: Mr. Presiding Officer,

21 Mr. Sorensan, according to your Exhibit 63 or the Board of

22 Managers Exhibit 63-C, or more graphically for my

23

24

purposes, 0, behind Tab 0, the graph, shows that had

anyone written a check, which they appear to have done on
(

25 the 29th through the 31st of July, there would have been
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insufficient funds in the checking account to cover those

2 checks.

3 Did you examine the August statements for

4 early deposits like deposits made on the 1st of August?

5 Because I very frequently write checks and keep them in my

6 pocket for two days and don't, you know, don't mail them

7 right away or something like that.

THE WITNESS:8

9 consideration.

Yes, I did take that into

I prepared a number of bank

10 reconciliations at those periods of times, and then once I

11 received the subpoenaed documents, Mecham Pontiac

(

12

13

specifica~ly identified those deposits in transit, but

those particular deposits in transit are not reflected on

14 this graph.

15 SENATOR WRIGHT: Mr. Presiding Officer,

16 Mr. Sorensan, are you suggesting, then, that even

17 including those early deposits, it is conceivable the

18 checks would not have been covered, checks written at the

19 very tail end of July would not have been covered should

20 they have been cashed that following week?

21 THE WITNESS: I think that the proper exhibit to

22 refer to, you have to remember that the Exhibit D is not

23 the one you are referring to,

SENATOR WRIGHT:24

25 THE WITNESS:

Yes.

That is the exhibit I have taken out
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1 the $80,000, so you would want to refer back to the

2 actually daily bank balance which is shown in Exhibit B.

3 SENATOR WRIGHT: I guess, Mr. Presiding Officer,

4 Mr. Sorensan, was what I was attempting to do that with or

5 without the loan would there have been sufficient funds at

6 the end of the month or --

7

8

THE WITNESS: To cover outstanding checks.

SENATOR WRIGHT: To cover outstanding checks in the

9 event an early deposit in August were made?

10

11

THE WITNESS: No.

SENATOR WRIGHT: One further question,

12 Mr. Soren~an: When you checked with the experts in

13 your -- who do automobile dealerships, did you find that (

14 the practices were extremely varied from dealership to

15 dealership in accounting procedures?

16 THE WITNESS: Well, I primarily addressed the time
•

17 period as far as being out of trust and so forth, and

18 because of the dates and so forth that I had received, I

19 realized that sometimes there is holdups in having the

20 customers get their loan proceeds and so forth, and, in

21 all instances when I suggested that, you know, 30 days,

22 instead of just saying a grace period of 10 days to 30

23 days, they felt after 30 days there was definitely

24 problems.

25 SENATOR WRIGHT: Thank you.
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2

THE PRESIDING OFFICER:

SENATOR SOSSAMAN:
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Senator Sossaman.

3 Mr. Presiding Officer, Mr. Sorensan, going to

4 H on Exhibit 63, what is the significance of the time

5 period that they are out of trust here? Is the point of

6 that that someone would sell a car, receive the money, use

7 the money for cash flow, and instead of taking that money

8 to the loan or the bank, is that the point of these days

9 here? I wasn't quite sure on what the point of all of

10 that was.

dealership has an obligation by the security agreement

that stipulates they must turn over those funds the next

THE WITNESS:

(

11

12

13

14

summarization.

That sounds like a good

It is basically that just the car

15 banking day. And if in fact you do not adhere to that,

16 you would be in default, and by being in default they can

17 request that any portion or all of the entire car flooring

18 loan agreement or the loan itself could be paid; they

19 would have to call it in on demand.

20 So, you know, because of the security

21 agreement, you have a situation where the amounts, the

22 entire amount could conceivably be called in by the bank,

23 and, you know, it is something, you know, the dealership

24 would want to watch.

25 SENATOR SOSSAMAN: If you have a car, if you are
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flooring a car and the bank has sent General Motors, or
(

2 whoever provided you the car, the money, and you happen to

3 sell that car for 50 percent down, or as happens on rare

4 occasions today you sold it for cash, then that money you

5 could keep within your operating capital as long as and

6 until the bank started screaming too hard for you to send

7 it in. And the purpose of this document is to show that

8 on some cars at least that was sold during that period of

9 time, there was a number of days here that the money, I

10 mean the car was sold, but the money was not turned over

11 to the bank, is tha t correct?

SENATOR SOSSAMAN:

12

13

THE WITNESS: Senator, that's correct.

Going on one other area, here, (

14 on the last document received, Exhibit 71, you indicated

15 that the Board of Managers were paying you $65 an hour to

16 corne and provide this information to us.

17 You kind of provided the information up to a

18 point, and I think Senator Mawhinney was sort of asking

19 the questions I am interested in. You brought us to a

20 point of showing some differences here, some concerns as

21 an accountant, but you didn't make the next step. And I

22 guess my question is: Did you not have the information to

23 make the next step/ were the Board of Managers not willing

24 to fund additional hours for you to make the next step, or

25 was it inappropriate for you to go to the next step?
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THE WITNESS: Senator, the only way I could

2 possibly determine why those differences occurred is I

3 would have to specifically speak to the individual at

4 Mecham Pontiac, and I rather doubt that they would have

5 really wanted to talk to me too much.

6 SENATOR SOSSAMAN: So your answer is you did not

7 feel you would have the documentation to make the next

8 step?

9 THE WITNESS: No. I really wonder whether you

10 could actually identify those differences other than

11 talking to the specific individual who made those changes,

12 which there may not be any actual document showing why

13 these differences occurred.

14

15

16

17

SENATOR SOSSAMAN: Thank you.

THE PRESIDING OFFICER: Other questions?

Senator Usdane.

SENATOR USDANE: Mr. Presiding Officer,
•

18 Mr. Sorensan, when a floor check is made on from an

19 automobile agency by a bank, do they do it personally?

20 THE WITNESS: Yes.

21 SENATOR USDANE: And, Mr. Sorensan, as a part of

22 the security agreement, is the agency supposed to report

23 upon the sale of a car? So that they know to take it off

24 the role when the checker comes by to check the floor?

25 THE WITNESS: I guess that's one of the questions I
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1 probably, you know, I did not cover.
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I don't thlnk I
(

3 SENATOR USDANE: That's all right.

4 On Exhibit No. 71 -- and I am going to try to

5 see if I can understand what you are telling us

6 happened they have taken under inventory in value

7 $500,000 more in cars than General Motors reflected they

8 had, is that correct?

9

10

THE WITNESS: That's correct.

SENATOR USDANE: So that theoretically if a bank

11 were going to be looking at this for a new credit line,

12 would the~ have access to General Motors' reports also?

SENATOR USDANE: Mr. sorensan, if a new bank were

13

14

THE WITNESS: Could you repeat that for me, please? (

15 looking at the general ledger, receivables and payables

16 from Mecham Pontiac, would they have access to General

17 Motors' accounts to see if they jived?

18 THE WITNESS: Senator, I would think that the

19 particular banking institution would make it a mandatory

20 requirement that they produce any of their financial

21 statements that they maintain, and just, you know, good

22 banking would have those reports sent to the bank.

23 SENATOR USDANE: without speculation, if you look

24 on the next or on the second side, you will see that the

25 notes payable on new vehicles higher than the amount that
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Have I confused you?

SENATOR USDANE: Thank you.

part.

SENATOR TAYLOR: Mr. Chairman, Mr. presiding

Officer, Mr. Sorensan, I wanted to ask one more question

You may

Senator Taylor.

I am getting a little tired.

It won't take but a second to do it.

THE WITNESS:

THE PRESIDING OFFICER:

lists as the new car line from General Motors. They show

a higher payable than what General Motors reflects that

they have in that column, and it balances on their general

ledger. So what it would have reflected is that they had

more value in stock, in spite of the line with the

$500,000?

SENATOR USDANE: Let me say it this way and see if

you agree: As I look at the statement, it looks like to

me they have got 500,000 more inventory than General

Motors re(lects, and on the second side on the notes

payable, since those figures do jive, it would show that

they had a lot more value in cars than General Motors

reflected that they had?

THE WITNESS: That's correct.

SENATOR USDANE: Would a new buyer have General

Motors' ledgers available to them?

THE WITNESS: That would be a speculation on my

if I could.
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14

15

16

17

18

19

20

21

22

23

24

25
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1 not be able to answer it.

2 Is it a common practice for auto dealers to

3 shift money so it is difficult for General Motors to get a

4 true picture of a dealership?

(

SENATOR TAYLOR:

5

6

THE WITNESS: I would say no.

Do you know if there are other

7 dealerships who do it?

8 THE WITNESS: You know, based on my experience, of

9 which is as far as other car dealerships, which is

10 limited, you know, I really can't offer an answer on that

11 one for you.

THE PRESIDING OFFICER:

12

13

14

SENATOR TAYLOR:

SENATOR KUNASEK:

Thank you very much.

Senator Kunasek,

Mr. Presiding Officer,

(

15 Mr. Sorensan, there has been a lot of questions on the

16 first page, "Inventories, New Cars." The General Motors,

17 June, two million one, does that reflect General Motors

18 cars only or only General Motors cars?

19 THE WITNESS: That would -- specifically, I did not

20 identify the partiCUlar lines of vehicles, but I think

21 that obviously there is other vehicles that are owned by

22 the franchise.

23 I probably didn't answer your question real

24 well, but --

25 SENATOR KUNASEK: My next question was going to be
(
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1 the 2.6 that the Mecham general ledger shows, could that

2 also include the other lines of cars that they handle?

3 THE WITNESS: Absolutely.

4 SENATOR KUNASEK: That could account for that

5 discrepancy, the AMC and the other lines that they handle?

6 THE WITNESS: I don't as far as that

7 discrepancy, I don't think that I would say no to that.

8 I don't think that you could specifically say that

9 difference is caused by other lines of vehicles, because,

10 if in fact, you know, they are new cars, they should be,

11 you know, disclosed that way.

12 SENATOR KUNASEK: Would the difference be perhaps

13 shown in the difference in the value, whether the value

14 was a wholesale value or sticker price value?

15 THE WITNESS: No. If it was a sticker price value,

16 you are recording it with your profit already, and that's

17 just, I would say not, a common practice in dealerships.

18 They are going to record those at the cost value:

19 otherwise, they are simply not reporting properly on their

20 financial statements.

21 SENATOR KUNASEK: Thank you.

22 THE PRESIDING OFFICER: Other questions?

23 Will this witness be needed on other

24 Articles, on either- - again on this Article or on Article

25 I I when it comes up?
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This witness may be excused, then, thank you,
(

2 sir. You may be SUbject to recall if one of the other

3 counsel decides to call you back on this Article, though.

4 Thank you.

5

6 LaSota.

MR. ECKSTEIN: We call as our next witness Mr. Jack

7

8

THE PRESIDING OFFICER: Good afternoon.

9 JOHN A. LaSOTA, JR.,

10 a witness herein, after having been first duly sworn, was

11 examined and testified as follows:

12

13

14 BY MR. ECKSTEIN:

DIRECT EXAMINATION (

15 Q. Mr. LaSota, if you could pull the mike just a

16 little closer, I think.

17 Would you state your full name for the

18 record.

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

My name is John A. LaSota, Jr.

What city do you currently reside in?

Phoenix.

Are you currently employed?

Yes, I am.

By whom?

The law firm of Meyer, Hendricks, Victor,
(
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Osborn & Maledon.( 1

2

3 firm?

4

Q.

A.

And how long have you been with that law

since June of 1986.

5 Q. Would you please relate to us your

6 educational background since high school.

I went to Claremont Men's College for a year,7

8

A.

and then transferred to Arizona state University. I left

9 Arizona state University in 1963 to attend the University

10 of Arizona College of Law; was granted a degree from the

11 U of A College of Law in 1966; attended one year of

12 graduate ~aw study at Northwestern University in chicago

(
13

14

until 1967.

Q. Would you relate to us the various jobs that

15 you have held since graduating from law school?

16 A. In 1967, after leaving Northwestern, I came

17 back to Phoenix, my hometown, and began work as the first

18 police legal advisor to the Phoenix Police Department. I

19 was with that department as an in-house lawyer, police

20 legal advisor, until 1972.

21 In 1972 I joined the faculty at Arizona state

22 University College of Law as part of a project to develop

23 model rules for law enforcement agencies; was called the

24 Project on Law Enforcement Policy and RUlemaking.

25 I was also accorded a faculty status, and I
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taught some and worked on this project until 1975.
(

2 In 1975 I was recruited by then Attorney

3 General Bruce Babbitt to come to work in the Department of

4 Law as Chief Assistant Attorney General. I then held that

5 post for Attorney General Babbitt until early March, March

64th, I bel ieve, 1978, when upon the dea th of Governor

7 Bolin Mr. Babbitt acceded to the Governor's office.

8 I was then appointed acting Attorney General

9 for approximately six weeks, and then Governor Babbitt

10 appointed me Attorney General. I served out the rest of

11 that term in 1978. That was an election year. I did not

12 run for th_e office. I then served for a couple of months

13 under now Attorney General Bob Corbin, and in March of

14 1979, left the Attorney General's Office to join a local

15 Phoenix law firm.

16 I was with that firm uninterrupted until 19

17 August of 1984, when I took a leave from the firm to join

18 then Governor Babbitt as his Chief of Staff. And I served

19 in that capacity from August of 1984 until June of 1986,

20 and then left there to join the firm that I am now with.

21 Q. Do you tend to specialize in certain areas in

22 your practice?

24 governmental relations administrative law practice.

23

25

A.

Q.

Yes, sir. Almost exclusively I have a

Could you describe to us in somewhat greater
(
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2 A. I do legislative liaison or lobbying work,

3 some of which is before this body and the body across the

4 mall.

5 I also represent clients with problems with

6 state agencies and other agencies of government, including

7 city and county matters.

8 I represent several governmental clients,

9 including the City of Phoenix, and have represented the

10 state before in a private capacity, although I don't

11 believe I am currently doing that.

12 Generally, the area in which I practice

( 13 involves someone's or some firm's relationship with the

14 government, and more often than not it is the Arizona

15 state government, but I do do some work with the counties

16 and cities.

17 Q. Have you taught courses at any law school

18 within the last five years?

19 A. Yes, sir. Four of the last five years I have

20 taught a class at the Arizona state University College of

21 Law, a class called state and local government. I'll be

22 teaching that course this fall again.

23 Q. Generally, what areas do you cover in that

24 course?

25 A. In my state and local government course --
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1 and I am a little rusty because I didn't teach it last

2 fall; I took a sabbatical, if you will -- we mainly cover

3 the legislative process; we cover torts involving

4 government and government immunities; we cover the

5 relationship between the executive branch and legislative

6 branch; we cover open meeting law, public records laws,

7 bidding statutes, and a variety of other things that are

8 sort of peculiar to municipal governments and state

9 governments, with particular emphasis on this state

10 government.

11 Q. When you say "this state government," you

12 mean you emphasize Arizona statutory and case law?

13 A. Yes, sir, and constitutional law. Although (

14 the text I use is a national text, I do spend a lot of

15 time, because the law school is in, virtually in the

16 capitol city or the area which the capitol city is, I

17 spend a lot of time on Arizona state Government in the

18 course.

19 Q. Have you served on any pUblic committees or

20 commissions during the last seven years or so?

21 A. Yes. Going back to say 1981, I have been a

22 member, a chairman of the state AgriCUltural Employment

the state Lottery Commission, and I was an or1ginal member

of that body. I have been a member of the state Racing

23

24

25

Relations Board. I have been a member of and chairman of

(
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boards and commissions.

member of the Governor's Regulatory Review Council.

I think that's it for involvement with state

Q. Were you asked to provide any opinions in

this particular matter?

A. Yes, I was, Mr. Eckstein.

Q. When were you asked?

A. I believe you and I spoke on March 12th,

1988, saturday.

Q. What opinions were you asked to provide?

A. I was basically asked to review three

statutes and provide opinions on whether or not certain

funds that were conveyed to the state were pUblic monies,

and whether certain expenditures of those funds were

appropriate under two different statutes, one statute

being A.R.S. 35-301, and the other being A.R.S. 41-1105.

Q. In addition to looking at those statutes, did

you have occasion to look at documents or other materials

in connection with formulating your opinion?

A. Yes, Mr. Eckstein, I did review other

materials.

Q. Can you tell us what other materials you

looked at?

Picture and Television Advisory Board. I am currently a

I have been a member of the Governor's Motioncommission.1

2

3

4

5

6

7

8

9

10

11

12

( 13

14

15

16

17

18

19

20

21

22

23

24

25
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Well, no particular order, I reviewed a
(

3 chairman of the Inaugural Committee to Maricopa county

4 Attorney Torn Collins, and I looked at two letters written

5 to Mr. Long by N. Warner Lee, one dated June 23 rd, , 87 and

6 the other dated June 26th, 1987, both of which pertained

7 to either drafts or the letter that I referred to earlier.

8 I also reviewed a letter from Mr. Lee dated

9 June 30th, 1987, to then Chief of Staff of the Governor's

10 office, Jim Colter. I reviewed a William Long affidavit

11 dated December 29, 1987. I reviewed an amended financial

12 disclosure statement for Governor Mecham filed on February

13 1st, 1988 in the office of Secretary of State. I (

14 reviewed, of course, the three statutes, reviewed a few

15 cases, one Arizona case and a couple of California cases.

16 Q. Can you give us the cases that you reviewed?
•

17 A. I can give you the Arizona case. It was

18 Simms versus Moeur, I think about a 1933 Arizona case

19 found at 41 Arizona.

20 The two California cases I believe were

21 People versus Griffith and People versus crosby. One of

22 which at 296 P2d. and the other of which is newer than

23 that, but I can't remember the citation. 300 something

24 P2d.

25 I also reviewed a letter delivered to what I

COPPERSTATE REPORTING SERVICE, INC.



( 1 would call the seven members

VOL. 18 - 4119

the seven members of the

2 legislative leadership, that is excluding Senator Runyan,

3 from Murray Miller, counsel to Governor Mecham, dated

4 January 8, 1988, and its enclosure, which is a letter from

5 Bob L'Ecuyer to Governor Mecham dated December 31, 1987.

6 And excuse me, I think I have got some duplicative

7 material here.

8 Also an affidavit from Jim Colter, I believe

9 it is Jim Colter, dated December 18, 1987; memorandum of

10 points and authorities that I believe was prepared by Bob

11 L'Ecuyer, which runs to quite a few pages; and finally a

12 letter, I think from Bob L'Ecuyer to Governor Mecham,

dated January 6th, 1988.

Counsel, I think that's it.

( 13

14

15 Q. Have you reached an opinion as to whether the

16 money that was referred to in the Long letter transferred

17 from the Mecham Inaugural Committee to the Office of the

18 Governor was pUblic money?

19

20

21

A.

Q.

A.

Yes, I have.

What is your opinion?

That money was, in my view, pUblic money as

22 defined by A.R.S. 35-302.

23 Q. What did you take into account in reaching

24 your opinion?

25 A. Well, principally the literal language of the
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statute -- which is not particularly hard to understand
(

2 and has been around virtually unchanged for about 80

3 years -- And its antecedent statute, which was a

4 California statute Penal Code section 426, and the case

5 law I described earlier.

6 Q. Can you describe the holdings of the case law

7 that you have mentioned?

8 A. Well, fundamentally those cases hold that

9 both construing the Arizona statute and the virtually

10 identical California statute, that funds are pUblic monies

11 if tpey are received by a pUblic official in that pUblic

12 official's official capacity within the scope and course

13 of that public official's employment with a government (

14 entity.

15 Q. Did the cases you read make a difference as

16 to whether the source of the money was private money or

17 whether it was to be returned or not?

18 A. No, sir, they did not draw that distinction.

19 In fact, the two California cases both involved what was

20 clearly privately owned or privately entitled money that

21 temporarily carne into governmental possession.

22

23

24

25

Q. Did those cases also involve privately owned
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1 those involved?

2 A. In one of the two California cases, the money

3 was essentially bail bond money; it was cash bonds were

4 posted in order to facilitate an accused released from

5 custody. And if the reason that it was money destined to

6 go back, possibly destined to go back into private

7 ownership was that if the bond were ultimately exonerated

8 because the accused showed up for all proceedings, it

9 would indeed go back to whoever had posted it. But while

10 it was in government hands, in the hands of the Clerk of

11 the court, it was pUblic money.

(

12

13

The other California case involved money

obtained, held by a pUblic fiduciary or public

14 administrator from private estates, that is, money

15 collected in connection with collecting the assets of

16 someone who had died, and while it came from private

17 sources and all likelihood would be distributed back to

18 private sources, while it was in the hands of a pUblic

19 administrator, which is a pUblic office in California, it

20 was deemed to be public money under the provisions of a

21 statute virtually identical to 35-301 and 302.

that the money transferred to the protocol fund pursuant

to the June 26th Long letter was pUblic money?

A. The basis for my conclusion that the money

(

22

23

24

25

Q. Have you stated the basis for your opinion
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that had formerly resided with the Mecham Inaugural

Committee that is referred to in the June 26th, '87 Long

letter, became public money is the literal and rather

(

4 clear text of that letter. The letter says, and I quote:

5 "The entire balance remaining in the ticket

6 sales account should be held in a separately

7 maintained account and expended at the Governor's

8 discretion solely for purposes of promoting the

9 interests of the state or to promote and encourage

10 citizen pUblic service to the state and comparable

11 such purposes within the purview and pursuant to

12 th~provision and the spirit of A.R.S. section

41-1105.

"Accordingly, as has been pUblicly announced

and reported, all funds remaining in the ticket

sales account (the inaugural expense account has a

zero balance) have been turned over to the Office

of the Governor of Arizona to be held and expended

as stated above."

Now, two observations about that --

13

14

15

16

17

18

19

20

21 Q. Go ahead.

(

22 A. that have led to my opinion.

23 In the first place, the language chosen by

24 the chairman of the Inaugural Committee is the language

25 lifted right out of 41-1105. That is when he says "for
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1 the purposes of promoting the interests of the state or to

2 promote and encourage citizen public service to the state"

3 he is quoting straight out of 41-1105.

4 Secondly, when the next paragraph says that

5 "All funds remaining in the account have been turned over

6 to the Office of the Governor of the State of Arizona,"

7 which is a public office, "to be held in and expended as

8 stated above," that is, consistent with the purview,

9 provisions and the spirit of 41-1105, in my view that was

10 the conveyance of money to a public officer for a pUblic

11 purpose, and certainly qualifies as public money because

12 it was received by a pUblic officer in his official

(
13

14

capacity.

Q. When you say it was money received by a

15 pUblic officer in his official capacity and calling it

16 public money, is that in reference to some particular

17 statute or definition?

18 A. The different provision of the Arizona

19 statutes define pUblic money, and that being A.R.S. 35-302

20 which defines pUblic money, and then 35-301 which sets

21 forth the duties and liabilities of a person who becomes a

22 custodian of pUblic monies.

23 Q. Do you find any incompatibility between

24 A.R.S. 41-1105 and A.R.S. 35-301 and 302?

25 A. No, sir.
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3 specific kind of funds that come into the possession of,

4 that can come into the possession of three different

5 members of our Arizona state government, namely, the

6 Presiding Officer of both the Senate and the House, that

7 would be the President of the Senate and the Speaker of

8 the House, and the Governor. And interest permits them to

9 expend any kind of gift money, whether the gift be from

10 pUblic or private sources for specific purposes.

11 The pUblic monies statutes I have referred to

12 in Title 35, on the other hand, set forth a laundry list

13 of things that you cannot do with public money, and

14 spending them for pUblic monies for statutorily

15 unauthorized purposes is certainly within the purview of

16 the pUblic money statutes, and is, of course, allowed by

17 41-1105. So while the Title 35 statutes say many of the

18 things that cannot be done with funds that flow into a

19 41-1105 destination, 41-1105 also does allow some things

20 to be done with those funds which are not inconsistent

21 with the Title 35 provisions.

22 Q. Does money have to be in the hands of the

23 State Treasurer in order to be pUblic money under

24 A.R.S. 35-302?

1

2

25

Q.

A.

A.
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Why not?

Well, I think that 41-1105 deals with a

No, sir.

(

(
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district or city or town officers and in their official

in the first place some of them don't ever deal with the

state Treasurer, and in the case of state officials, there

are instances where they receive money from pUblic or

private sources that they do not necessarily have to turn

over to the state Treasurer.

Q. In your experience, then, is there a

difference between pUblic money under A.R.S. 35-302 and

state money under other statutes?

various terms for public money that includes state money

or appropriated funds or general fund revenues.

One thing the legislature isn't, is

consistent in putting terms on things like that, but they,

yes, pUblic money is a very broad category, some classes

of pUblic money are government money or state money or

appropriated funds or general fund monies or 90-10 money

or revolving fund monies or whatever, but the public fund,

pUblic monies is an even broader category that encompasses

41-1105 says gifts from the private sector.

Q. Have you reached an opinion as to whether the

Money received or held by state or county or

There are

The statute simplyWell, because it doesn't.

Yes, there is that difference.

There is a whole range of officials there who

Q. Why not?

A.

A.

capacity.

says:

1

2

3

4

5

6

7

8

9

10

11

12

(
13

14
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1 $80,000 loan from the protocol fund to Mecham Pontiac was
(

2 proper under A. R. S. 35-301?

3 MR. LEONARD: If it please the Court, may I voir

4 dire the witness on this opinion?

'ies, you may.THE PRESIDING OFFICER:5

6

7 VOIR DIRE EXAMINATION

8 B'i MR. LEONARD:

9 Q. Mr. LaSota, have you reviewed all of the

10 records of the Mecham Inaugural Committee and in

11 formulating your opinion?

12

13

A.

Q.

No, sir.

Maybe I objected too quickly. I assume you (

14 have an opinion on this sUbject?

15

16

A.

Q.

Yes, I do.

Now, you have not reviewed the records of the

17 committee?

18 A. That's correct, other than those that

the Mecham Inaugural Committee account originally?

A. I think you mean Joyce Downey; I believe you
(

mean Joyce Downey. And the answer is no.

19 happened to be contained in the documents I have

20 descr ibed.

21 Q. Have you interviewed either Mr. Long or Joyce

22 Griffith, who were the two officers authorized to sign on

23

24

25
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to the opinion on the grounds that it is obvious that the

A. I have not interviewed either of those folks.

Q. Did you find any conflicts between Mr. Long's

affidavit and the June 26th, 1987 letter from Mr. Long to

the county Attorney?

A. Yes, sir.

Q. Did you take any steps to attempt to resolve

that conflict?

A. Other than running around in my mind,

Mr. Leonard, commonly encountered phenomenon, people's

memory does not improve with age, and one was done over

his signa~ure on June 26th and the other was done over his

signature six months later, I have not.

Q. Did you interview the current signatories on

the Mecham inaugural account, Mr. Colter or Edith

Richardson?

A. No, sir, I didn't.

Q. Did you interview the Governor?

A. No, sir, I did not.

Q. Is it fair to state that your opinion is

going to be based on a review of the records without

interviewing either the donors or the donees of the funds?

A. Yes, sir.

MR. LEONARD: If the Court please, I would object

Joyce Downey.I apologize.Q.1

2

3

4

5

6

7

8

9

10

11

12

( 13

14

15

16

17

18

19

20

21

22

23

24

25
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1 witness has not laid a proper foundation in order to reach

2 a conclusion as to the purpose of the transfer,gift,

3 whatever, of these funds, and therefore, would not be in a

4 position to determine whether or not a loan of the funds

5 in the account would be appropriate or not.

6

7

8 CONTINUED DIRECT EXAMINATION

9 BY MR. ECKSTEIN:

10 Q. Let me repeat the question so that we all

11 have it in mind. Have you reached an opinion as to

(

whether the $80,000 loan from the protocol fund to Mecham

Pontiac was proper under A.R.S. section 35-301?

12

13

14

15

16

A.

Q.

A.

Yes, I have.

What is that opinion?

In my view that loan was improper, because it

(

17 was not done for any of the purposes that are specifically

18 allowed under 41-1105. And this was a 41-1105 fund or

19 pile of money, if you will.

20 Q. In reaching your opinion, did you take into

21 account the specific language of A.R.S. 35-301?

22 A. Yes, I did.

A.R.S. 35-301 that assisted you in your opinion?

A. A.R.S. 35-301 has 10 different categories of

23

24

25

Q. Did you find anything in the language of

(
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"thou shalt nots" or prohibitions on what a public officer

2 charged with the receipt, safekeeping or disbursement of

3 public money may do, may not do with that money. And in

4 my view a loan to Mecham Pontiac out of a 41-1105 account

5 or fund violates 35-301 Sub 2, which prohibits knowingly

6 loaning the money or any portion thereof; it violates

7 Sub 3, which precludes knowingly failing to keep the money

8 in one's possession until disbursed or paid out by

9 authority of law; and violates Subsection 9 which bars

10 knowingly transferring the money when not authorized or

11 directed by law.

$80,000 loan from the protocol fund to Mecham Pontiac was

appropriate under A.R.S. 41-1105, independent of whether

(

12

13

14

. Q. Have you reached an opinion as to whether the

15 the money was pUblic money under A.R.S. 35-302?

16

17

18

A.

Q.

A.

Yes, Mr. Eckstein, I have.

What is that opinion?

Well, 41-1105 limits the expenditure of

19 private gifts, grants, donations or funds to two broad

20 categories: Number one, promoting the interests of the

21 State of Arizona, or number two, promoting and encouraging

22 citizen public service to the State of Arizona.

23 In my view loaning 41-1105 funds to a private

24 automobile dealership does not, is not done for either the

25 purpose of promoting the interests of the State of Arizona
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or for the purpose of promoting and encouraging citizen

public service to the state.

(

3 Q. In reaching that opinion did you take into

4 account the size of the loan compared to the size of the

5 fund?

6 A. Not particularly. If this had been a loan of

7 $10, my opinion would be the same.

8 Q. And is it also true that whether the loan was

9 secure or not was not important in reaching your

10 conclusion?

11 A. In my opinion, Mr. Eckstein, that too is

12 irrelevant.

13 Q. So independent of A.R.S. 35-302 and (

14 independent of the size and independent of the security,

15 it is your opinion that the loan of $80,000 from the

16 protocol fund to Mecham Pontiac was in violation of

17 A.R.S. 41-1105?

THE PRESIDING OFFICER:

MR. ECKSTEIN:

18

19

20

A. Yes, sir. It was not authorized by 41-1105.

I have no further questions.

Counsel, do you wish to

21 begin your cross-examination tomorrow morning? It is now

22 two minutes --

25 to start tomorrow morning.

just about one minute to five.

23

24

MR. LEONARD: I am sorry, I didn't realize it was

I think it might be wise
(
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1 I would like to make this. request, though:

2 Mr. LaSota has cited a number of cases, and I see he has a

a few minutes.

3

4

file. I wonder if he would have any objection to staying

It would help me so that we could move

5 more quickly in the morning and let us see what you have

6 there, some of it might be of some help.

THE PRESIDING OFFICER:

7

8

THE WITNESS: I'll be happy to do that.

Senator Usdane, do you have

9 a motion?

10 SENATOR USDANE: Mr. Presiding Officer, I move that

11 the Court of Impeachment stand at recess until Thursday,

12 March the 24th, 1988 at 9:00 a.m.

(
13 THE PRESIDING OFFICER: It requires a majority.

(

14 All those in favor say "aye," all opposed say "no."

15 The "ayes" appear to have it, do have it, and

16 it is so ordered.

17 (Recessed at 5:00 p.m.)

18

19

20

21

22

23

24

25

COPPER~~A~E REPORTING SERVICE, INC.



VOL. 18 - 4132

STATE OF ARIZONA
ss.

DISTRICT OF ARIZONA

I HEREBY CERTIFY that I am a duly appointed,

qualified and acting Official Court Reporter before the

Senate of the state of Arizona sitting as a Court of

Impeachment.

I FURTHER CERTIFY that the foregoing printed

pages, numbered 3906 to 4132, inclusive, constitute a

fUll, true, and accurate transcript of all of that portion

of the pro~eedings contained herein, had in the

above-entitled cause on the date specified therein, and

that said transcript was prepared unde~ my direction.

DATED at Phoenix, Arizona, this 23rd day of

March, 1988.
•

(

.',

\

Robert M. Ferrara (
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