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STATEMENT OF THE CASE

In CR-130463, Appellant was charged by Information filed December 8,
1982 with the crimes of Driving While Intoxicated While License Suspended,
Cancelled, Revoked or Refused, and Driving While Intoxieated With Two or More
Prior Convictions For Driving While Intoxicated, both class 5 felonies. (Record on
Appeal, CR-130463, p. 19). On March 2, 1983, Appellant pled guilty to the first
count, pursuant to a plea agreement which provided he would aiso plead guiity in
CR-131190, that he would receive concurrent four year sentences and that
CR-131188 would be dismissed. (Record, p. 43). The agreement further provided
that Appellant would admit one prior felony conviction. (Record, pp. 25 and 43).

In CR-131190, Appellant was charged by Information filed on January 18,
1983 with Driving While Intoxicated While License Suspended, Cancelled, Revoked
or Refused, & class 5 felony. (Record in CR-131190, p. 14). On March 2, 1983,
Appellant entered into a plea agreement whereby he agread to plead guilty to the
charge with one prior conviction alleged. (Record, CR-131190, p. 19; R.T.
3/2/83). The agreement provided for a stipulated four year sentence, to be served
concurrently to the sentence in CR-130463; and for dismissal of CR-131188, of
one allegation of prior conviction, and the allegation of Committing a Felony
While on Bond. (1d.)

On April 12, 1983, Appellant was sentenced in accordance with the plea
agreement to concurrent maximum terms of four years. (R.T. 4/12/83). Prior to
imposing the sentence, the court announced that it had considered the aggravating
and mitigating eircumstances, and found that the terms of the plea agreement,
and Appellant's prior criminal record were sufficient reasons to impose greater

than the presumptive sentence. (Id., pp. 38-39). A notice of appeal was filed May
4, 1983,
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COMPLIANCE WITH ANDERS V, CALIFORNIA

Counsel for Appellant has searched the record on appeal pursuant to

Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493 (1967). No

arguable question of law has been found. It is respectfully requested that this
Court search the record for fundamental error pursuant to A.R.S. §13-4035.

State v. Powell, 5 Ariz.App. 51, 423 P.2d 127 (1967).

Respectfully submitted,

ROSS P. LEE
Maricopa County Publie Defender

By

AMES R. RUMMAGE
Deputy Publiec Defender
/Attorney for Appeliant
.-~ 132 South Central, 2nd Floor
éz’ Phoenix, Arizona 85004
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TWO COPIES of Appellant's Opening Brief mailed this o ¢ ~day of

September, 1983 to ROBERT K. CORBIN, Attorney General of Arizona, 1275
West Washington, Criminal Division, Second Floor, Phoenix, Arizona, 85007.

ONE COPY of Appeliant's Opening Brief mailed this Mr,jday of
September, 1983 to FRANK BALDWIN DAVIS, JR., #38630, Safford Conservation
Center, P. O. Box 791, Safford, Arizona, 85546.

ROSS P. LEE
Maricopa County Public Defender

By

AMES R. RUMMAGE
/ Deputy Public Defender
Attorney for Appellant
/ 132 South Central, 2nd Floor
Phoenix, Arizona 85004
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STATEMENT OF THE CASE

In CR-130463, Appellant was charged by Information filed Dec, 8,
1982 with the crime of Driving While Intoxicatei 'hile License Sus-
vended, Cancelled, Revoked or Hefused, and Driving While Iptoxicated
(4 counts,Reard, p. 19 and 26b), with $wo or mors Prior Convictions
for Driving Whiles Intoxicated, both clasa 5 Telonies,{Record on Appeal
CR-130463,p, 25 and 3%2). On Farch 2, 1983, Appellant pled guiliy to
the 1st count Aand one prior allegeation, the State having dismissed
CR-131188 and prior convictions thereof. (Record, p. 43). Vivian Kringle
Clerk of Superior Court omitted CR-131188 and prior conviction in-
formation on transmittal of records to Court Of Appeals, however in-
cluded in my Lndex A, Al, A2, A3, and A4 is copies of the sams, The
5TA'TE, karicopa County Attorney, Jerryv Landau allegzed (7} prior con-
victions in CR-130463 (Record,p. 25 and 39}. All but one of the afore-
said priors were dismissed. Appsllant vled suilty to the lsi count,
pursuant to a plea agreement which provlided he would also plead guilty
in CR-131190, that he would rereive concurrent four vear sentences and
that CR-131138B would be dismissed. (Record,p, 43),

In CR-131190, Appellant was charged by information filed on Jan,
19, 1983 with Driving While Intoxicated,¥hile T.icenss Suspsnded, Can-
celled, Revoked or Refused, in violation of A.R.S. 28-692, 28-692.02,
13-701, 13-702, 13-801, 2B-444, 28-445, and 13-604.01, & class 5 felonv,
(Record in CR-131190,p. 14). On March 2, 1983, Appsllant entered a plea
azreement whereby he agrsed to plead guilty to the charge with one pr-
jor conviction alleged. {Record,p. 19). County Attorney alleged {7)

prior convictions (Record,p, 1?) and dismissed all but ons, Alsc alleg-

i)

&)
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113
ed wag Allegation of Committing A Felony While Released On Bond, (Re-
cord,p.16) and same was dismissed, The agreement provided for a four
vear sentence, to be served concurresntly with the sentenca in CR-130463;
and for dismissal of CR-131188, one allegation of prior, when (7) was
allezed, apd dismimsal of Committing a Felony Whiles On Bond. (Record,
p. 19;R.T.-3F/2/83).

On April 12,1983, Appellant vas sentenced in accordance with the
blea sgreement to concurrent maximum terms of four vears. (R.T,4/12/83),
Prior t0 imposing the sentence, the Court announced that it had consid-
ered the mitigating and agpravating circumstances, and found that the
terms of the plea agreement, and Appellant'as prior criminal record were
sufficeini reasons to impose the maximum sentence. (R,T.4/12/83).

On April 29,1983,Appellant, Frank B. Davia Jr., filed a timely no-
tice of appeal, giving the name and address of Appsllant and Appellant's
attorney of record to wit: Luis E. Kame, Suitell50, Firast Interstate
Bank Plaza, 100 ¥W, Washington, Phoenix, Arizona 85003, (Record on Ap-
peal, CR~130463, p. 46 and CR-131190 p. 23). Approx. 41 days after the
Appellant filed a notice of appeal on April 29,1983, Luls Xame attorney
of record, on June 9,1983 wubmitted a frivilous petition to withdraw as
counsel (Appellant's INDEX, B,Bl),(this record was omitted on Record on
Appeal), and on June 16,1983 The Hon. John H. Seidel, div, 27-I grant-
ed this petition and Ordered the Public Dafender's QOffica to repreaent
the Appellant.Appellant was not aware of this appointment until he re-
ceived a letter from P.D. James Rurmage {Appsllant's INDEX, D). The

order by Judge Seidel is in the record CR-130463, betwean ths minute gp..

tries and the Record on Appeal, Thers is no reference to same by the



iii
Clerk of Court in her IIDEL, Also, is a copy of the same in (Appellant's
IMDZY, ,C), Apvellant did not receive a notice from Superior Court pur-
suant to 17 A,R.S.,Rule 6.5a, matter of appointment, and was not aware
that +he Public befender's O0ffice wagrepresenting him until he receiv-
ed a letter from same on or about July 14,1983, (INDEX,D). Also, there
vas no fuarther contact from the Public Defender's Qffice until Sept.
28,1983 via telephone and a letter sent to0 the appellant on the same
date, (INDZX, D1 =nd D2), ©n Nov.19,1983 I received a letter from the
P.D, Janes Rurnage dated Hov,14,1983 (INDEX,D3}. Also, enclosed was &
copv of Record on Appeal, CR-130463 and CR-131190, informing me of the
Court Order had on Xov.4,1983, to file an openipg brief in compliance

Anders v, Califormia, 386 U.S. 738, 87 3. CT. 1396, 18 L. Ed. 2d 493

(1967), and that same had to be filed om or before Dec,5,1983,

On Yov.23,1983, property room records at ASPC C/U will reflect the
sans, ,Appellant recelived a copy of Court Of Appeals Order dated Nov.4,
1983, ordering sarme to file an opening brief on or before Dec, 5,1583,
and order srenting appallant's coungel's motlon for appellant to file

a suoplemental brief pursuant to Anders v. valifornia,Further ordering

Avpellant to file original snd six copies with the Clerk of Court, two
conies to the Attorney General and cne 1o sppellant's coungel,.alsc, no
further extension of time would be granted for filing of supplemental
brief by the anpeilant,
22 ARy FD-
Apnellent forgot to mention that on np=+t 22,1983, 'The Hon.John H,
Seidel ordersd imis ¥ame, appellant's counsel and tounty Attorney to

submit a sentence mermorandun pertaining to the lepality of dismissing

e violation of ARS 28-692, (R.T.pp.18,19 &/2/83). Appellant's counsel

-3=



iii
responded and filed a SEMTENCING FEHORAUDUM on March 30,1983 (Record,
CR-130463,pp.44,448 ,44b,44c,444,44e}, Hovever, County Atioraey Jerry

Landau d4id not cormply with the order of the Court, and same did not

subnit a sentencing renorandum, Also, on March2,1983 the Court ORDERED
Svamsr f0O:
that counsel for both sides,a written HEMORANDUM of POINTS a2pd AUTH-
ORITIES rezarding the dismissa]l pursuant to the plea agreement in
light of thas provisions of A.R.S. Section 28-£92(C). Said mermorandum
to be filed on opposing counsel and delivered to the Court mo later
than March 29,1983, tvounsel for the appellant did not file his memo-
randurr until a day after the Court Order and wasa in contenmpt of court

and Jerry Landau did not file his at all and was in contempt of she

COURTS ORDSRS. Court CRDER (Record on Appeal,ukR-130463, minute entry

11c}.
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OPENIRG ARGUNENT
In CR-150463, Appellant was charged by information filed Dec. 8B,
1982 with 2 counts of I with 2 or nore prior convictions,(Record,p.
19); An ammended information alleging 4 counts,(Record,p.26b); in vio-
lation of ARS 28-692, 28-692,02, 13-701, 13-702, 13-301, 28-444, 28-
445, 13-604.01.i1s0, 6 prior convictions mere allemed,{Recoxrd,p.25).
also, another prior was alleged in CR-130463 that was frivilous and
malicious and without merit,{record,p.3%), by Jerry Landau, Countwy
Attorney, in that 1% was nol conceivably possible to have cormitied a
prior here 2s the date of offerse in CR-130453 was Sept26,1582 and

the date of offense in Cr-131190 and CR-131138 were afier S=zot.

Hd

‘6,

{n

1982, In 2R-131180 Apnellant was charsed by inforration filed Jan,lS,
1983, with DI Yhile License Suspended, Cancelled, Revoked, or Re-~
Tused, in violevion of ARS &88-675, 22-5U2,02, 13-701, 13-702, 13-801,
£8-444, 28-445, and 13-504,01,(Record,p.14). The State alleged the
appellant cormitted a felony while released on vond.(Record,n.ls).

The State also alleged & prior convietions.(Record,p.l17). Jerry Laendau
again malicionsly and knowingly alleeed @ falge 57oir on ¥ob.17,1983
(Record,p,18); in that the date of offense in CGR-1311%0 was Hov.Z21,
1%82 and the date of offenze ian CR-131192 -as Dec.B,1932,.{R.T.3/2/533
T, 30831}, It »ng anprox. 17 devs later when the date of offense in
(R-131188 vas alleced, therebry making that prior frivilous, Ian CR-131142
appellnnt was charged by information filed Jan,19,1983 with I in
violation of ALR.S. 2F-A92, 28-592,02, 13-701, 13-702, 13-801, 28-444,
282-445 and 13-304,01,(Appellant's Index,A). Apnellant was allesed %o

kave cormitted B priors{Index,Al-A3), and to have cormitted a relony

REANL!




R
#while Released On Rord,(Apmellant's Indax,i4), Avvellant noints ous
to the COURT in effect what wa have is a total of 6 chunts in vio-

lation of 28-692, et al.; a total of 18 allemations of prior convici-

ions, and 2 priors maliciouslv and falsely allezed by Jerry Landau.

Or or about nmarch 2,1983, Jerrv Landau and Luis Kamse (attorney
for defendant), both attornev's, both professional's (?), both mem-

bers of ABA 4id kmowinzly and willfully conssrict a plea agreement

that was frivilonus, without merit, and in non complisnne and in vio-

lation of Arizona kevised 3tatutes. Both attornavy's were COUKT ORDER-
ED on karch 2,1983, by The Hon. John H. Seidel {Record, CR-130463,
minute entry, 11C); to subnit 4o the court a wriiten memorandiun re-
garding whether or not it was permissible for the court to dismiss
CR-131188; said memorandun :as to be served on ovvosing counsel and

delivered to the court no later than Mareh £9,1583, 1 bring to the

vourts attention that Luis Kame did not file his nemorandum until

varch 50,1583, thereby not complying with the court ordeyp (Record,

CR-130463,p.44}, end said mermorandun was frivilous =nd only served

to misconstirue the legislature's intent and only served to render the
proceeding a farce and a sham and waa only & mockerv 5 our justice
svstem, In his frivilous memo wuis neme atated,"If the lezisiature's
intent with respect to ARS 28-692,02 is not clear, then this case re-
presents an oppurtunity for the court to inform the legislature that
an amhiguity exists in the statute.," Regardless, one point ramains
that counsel did not comply with the court order and should be held

in contempt of court or Judge Seidel should be held %o answer for

1nisfemsance in office. Also County Attorney, Terry Landau rendered him-

hﬁ'ﬂSB

- e

B



-iv-
self inconpetent and in contempt of court, in that, he didn't even re-
gpond to the Court Order. Appellant believes there to ba & volume ta
Arizona ttules of vourt, 1982; that same consist of 2 Rule 45, Canon's
of Judicial Ethics and Rule 29, Professional Conduet, UR's 101,et al;
a Board of Governor's to direct conmplaint's to, etc,, However, this
is only speculation as 1 do not have the whers-with-all at prasent and
the last copy T was familiar with was in 1980, ‘rhe court will have to
escertain the fact that preasently the Appellant is in a "deadlock"
status at ASFC Central Unit and has no access to the law 1library and
haw filed grievances to the same, and has received no response to said
grisvances,

Anyway, back to the lssue of ARS 28-692 and the diamissal of CR-
131188, and approx. 16 prior allegations; the plea azreement in general

was and is frivilous for the following reasons: ARS 28-692,(C) is ex~

plicitly clear;

C. The state gshall not dismiss a charge of violating A or 5 of
thia gaction:
i'ls In Feturn for a plea of guilty or no contest to any other
offense by the person charged with the violation of amubsec-
tion A or B of this saction; oree.cceeee..

This is not ambiguous, nor can this statute be misconstrued, it

is explicitly clear; any layman, anv reagsonable and prudent person

and eapacially an attorney can acknowledge the context of this statute,

In this instant case Jerry Landau and Luils Kame constructed a
plea agreement on March 2,1983, that dismissed CR-151188, a class 5
felony in violation of ARS 28-692, 28-692,02, 13-701, 13-702, 13-801,
28-444, 78-445, and 13-604,01, Jerry Landau acted out of his jurisdie-

tion and the scope of hii authority in presenting such a proposal and

-7



-iv-
the appellant pled guilty to Cr-130463 and CR-131190 and the Stats dis-
missed CR-131188, which 1s.expressly disallowed; thus rendering the
Dlea agreement had on lMarch 2,1983, & farce and as & result the sent-
ence on April 12,1983, was a farce, a sham, and a mockery to our just-
ice system, Aprvellant was denied due brocess U.5.G.A. Conat, Amend 5;
end equal proteetion U.S.C.A, Amend ,14.Appellant was also denied adeq-
uate and effective masistanca of counsel pursuant to U.S.C.A. ,Amend,5.

A.R.8. 28-692,(D) reads in pertinent part as followa:
D. In any prosecution for a violatinn of subsection A or B of this
section the state shall, for the purpose of clagsification and senten~
eins pursuant to 28-692,01, allege all prior convictions of violating

subsection A or B of this section cccurring within the past thirtv-six

months, unless there is clearly an insufficient legal or factual
basis to do so,

Again both counsels rendered them self so inept in the construc-~
tion of the plea asreemant that over 16 prior allegations vere diamise
sed on 3/2/83, and that all priors wers to bs used,alleged for sen-~
tencing purposes pursuant to the above mentioned Steatute, Again, the
atatute is not ambipuous and the attornevs acted incompently and out
of the scope of their authority and jurisdiotion in dismisaing said
priors in the plea agresment had on liarch 2, 1983.(‘27' 3/“/ TS P /4) 7!;‘0‘

On April 29, 1983, the appellant filed a timely""notice of appealr
pursuant to 17 ARS, Rule 31.3; at that time counasl of record was Luis
Kams, and Luis name was still counsel for the defendant until The Hon,
John H, Seidel permitted counsel to withdraw on June 16, 1983, 48 days
after the notice of appeal was filed;(se= Appellant's Index, C).,A copy
of {the same minute entrv is in the Record on appeal CR-130463, betwasn

the minute entries and the record,not labsled. The Court, Judze Seidel,

X
3
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sreated another misfeasance as he did not apply 17 ARS, Rule 6,5
sanner of Appointment; At that time I war at Safford Conservation
wenter, ADOC, SCC records all incoming iegal mail and I was never
noticed by the Court pursuant to 17 aRS, Rule 6,5, Also, Judge seidel
entered the following order:

ORDERED directing the Public Defender to notify the defendant
to and directing defendant hereafter to cormunicate with the Public
Defender and not with the Court,

Here I was ORDFRED that I hed no access to the Court, when in
fact 1 had many avanues of approach, I could have petitioned the
ourt for a Rule 32,17 ARS; I could have walved my rights in writing
to counsel pursuant to 17 ARS, Kule 6.)lc; I could have ordered doc-

urends from the Court pursuant to 17 aARS, Rule 31.8; howevar I could

do none of the aforesaid, as I WAS ORDERED NOT TO COMKUNICATE WITH

THE COURT. Thus, Judgs Seidel had no authority to enler suah an

order, thereby cresting enother misfeasance in office. I bring the

Courts attention to a letter I recelved from the Publiz Defender

Janes Rurmege on Sept., 28, 1983, {Appellant's Index,Di). The last

sentence in the letter statea, "Should you desire the preparation of
transceripts from other proceedings prior to the guilty plea
proceeding, vou may certainly request the court to order their
preparation,

Here comretent counsel (?), declared I could communicate with the
Gaurt; howaver, there is a standing GOURT ORDER that I omrnot commun-
icete with the Court, Hers another misfeasance was incurred and not
on behslf of the Appellant, rither cQbnsel is informing me to violate
8 GUUHL URDER or the Judge's order is frivilous, which in tact 1a, or

17 ARS Rules of Griminal rrocedure are falge, Appsellant ia laft in

liimoo, he doesn't know which end is up, 1 have & question pursuant to

() 207

Vaaad



~iv-
17 ARS, Rule 31.8(h), the rule is explicitly clear and 1 am to submit
the differences to the triesl court. However, I can't! Appellant has
a COURT OKDER declaring he can't comminicate with the trial court. I'll
elavorate more on this in a minute, before I do i1 have to bring the
tourts attention back to Judge Seidel's ORDERS of Juns 15, 19E3J,
‘Pne Hon. John Seidel ORDEHED as follows:
ORDZRED eranting Motion to ¥ithdrawal filed by iLmis Kare as to
above ratters and ir, iare is psrmitted to withdraw as counsel
for defendant., {Aprellant's Inder, C}.
I brinz the yourts attention to the KOTIOH TO HITHDAL, AKD ORDER
gubmissed to the trial court on oune 9, 193, (Appeliant’s Index,B and
Bl), This is another important record that ras not forwarded to The

Court of Apveals as Record on Apresl, Iuis rans's motion was [false and

frivilous for the reagsons declared therein, Luis Kame stated, " Counsel

advises this Court thet it is defense counsel's bellef that pPefendant

wishes to represent himself on the appeal and doed not wish counsel

%0 represent him,"-How much more can an attorney render aimself inept
orT incompetent that 1t reduces a proceeding to a farce, @& sham, a mock-
ery, or injustice. Belief, Belief, where are the facts., 1 never once
expressed I had any desire to represent myself in this cass. I have

an absolute rizht to counsel and I have not waived those rights, nor

do I wish to do so now, I will bring to the Courts attention had 1
desired to waive my rishts to counsel I would have done so in writing
pursuant %o 17 ARS, Rule 6.1 {c), tiaiver of Rights to Counsel. This

did not take place. Nor was the motion by Luis Kame submitted in good
faith or timely pursuant to 17 ARS; plus it was submitted and ORDERED

48 deys after Appellant filed a Motice of Appeal, which is not proper

bad
(e
G

s
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—-iv—~
as the Record on Appeel should have been transmitted within 45 days,
pursuant to 17 ARS, Rule 31,9a; the Court of Apceals did not apply
17 ARS, Rule 31,5c and notice all parties if thers yas an extension
granted, Also, Record on Appesl CR-131150, was not transnitted until
122 davs after Appellant filed a Notiece of ippeal, The Clerk didn't
even send 2 copy of the Hotice Of Appeal until Ausust 17, 1533, 110
days after the Iotice of Appesl was filed, Hor did Court of Aprpeals
comply with 17 ARS, Rule 31.10 Filing of the Recnrd., or notice all
parties thereof. So technically what has taken place is the Appellant
filed a nétice of appeal on April 29, 19283 and approx. 204 dayvs later
on Hov. 19, 1983, Appellant receives the Record on Appeel, and 4 days
after that, Nov, 23, 1983, Appellant receives a court order from
the Court of Appesls, declaring the Appellent has approx, 12 daya to
file an opening brief; and no further extenaions of time will be
granted for 7iling a opening brief, Records here at ASP Central Unit
will indicate that I did not receive any legal mail! vuntil Nov. 19,and
Nov, 23, 1983, At this time I will inform the court I am on a * dsad-
lock " status { not allowed out of my cell, accept to shower )}, that
I do not have acceas to the law library, that today is Dec. 4, 1983
and that my opsning brief is due tomorrow, Dec, 5, 1983; and the
Appellant has worked diigently for the past week to effect his
rights to an Appeal, If the Appellant would have received adaquats
end effectlve aasistance of c¢ounsel he certainly would not have to
proceed pro per, which 1a not the Appelisnt's choice,

So in effect what has taken place so far is:; Luls Kame acted in-

-£0.
competently, was in contempt of court, and submitted ¥ frivilous

11~
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petitions to the trial court, which substantially impaired the rights
of the defendant/appellant: Jerry Landau acted incompetently, was in
oantempt of & court order and acted negligently and out of his juris-
diction; Judge Seidel crested a misfeasance in office on several oc-
casiong, denied the appellant access to the court;.and accepted a
frivilous plea agreemant; Clekk of Courts did not transmit the records
as applicable 17 ARS Rules of Criminal Procedure, and records are
false and not complete; Court of Appeals hes suppressed my purauits
in said court, has not applisd 17 ARS Rules of Criminsl Prccedure, nor
notleed all parties purausnt to the rules, So I ask the Court what
happened to the Appellant's rights, rights to due process and equal
protection as afforded by USCA, 5 erd 14 Amend.., Ky righta to effect-
ive assistance of counsel, USCA, 6 Amend.

Now I bring to the Courts attention, Anders v, California as sub- .
nitted in Public Defender's opening brief Sept. 28, 1983, and the
motion submitted on Sept. 28, 1983, In the motion counsel stated,
“Counsel has not moved to withdraw for th= reason that to do so would
leave Appellant withdut tha assistance of counsel, in violation of the
Sixth Amendment,®™ In reallty appellant ig without assiastance of coun-
sel., Appellant ia brincing forth these deprivation of rights, the
constitutional test of the plea agreemsnt,test that are valid and with
merit., But, whers is counsel for the appellant at, what is he doing
to asgist the mppellant, how can the appellant cite cases that would
support his pursuits, he can't because he doesn't have adeguate and
effective assistance of counsel, Counsel has rendered this preoceeding

to n farce and a sham, Instead counsel submitts a frivilous petition

Sy AT
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to the Appealts: Court, that has no merit, The United States Suprems

Court in Anders v, California, "assured the penniless defendants the

seme rights and oppurtunities on apreal ( to be represented by counsel)
enjoyved by those persons who are in a similiar situation but who are
able to afford the retention of private counsel," 396 U,S. 738, 745
(1966)., "The central principle thet Anders seeks to apply 1e raelatively
straightforward..., An indigent criminal defendant has a right to the
same basic means of presenting an appeal as a defendant who is not in-
digent." I agree with the Anderas court that it is not the function of
sueh an attorney {a competent attorney who examines the record and the
law conscientiously as an advocate for the appellant) to decide the
merits of the appeal, Counsel should, and must, raise whatever issues

i arguably support the appeal,” THE LAW IS CLEAR, The appointed appell-

ant attorney rs*t represent his client vigorously and conscientiously,

In this instance, Mr, Rwinags of the Public Defenders Office failed

to do either.
How T bring to the Courts attention ARS =8-692, (A,R); which reads

in pertinent part as follows:

A. 1% is unlawful and punishable as provided in 28-5%2,01
for anr person who is under the influence of intoxicating
liquor to drive or be in aecturl phwvsical éoptrol of any
vehicle within this state.

2., It is unlawful and punishable as provided in 2£-692,01
for any person to drive or be in actual phvsieal control
of any vehicle within this state while there is 0,10 per
cent or more by weight of aleohol in the person's blood,

Appellient alleges ARS 28-692 is in violstion of the United States
. Constitution, the Arigzona Constitution, and AR5 13-11§, in that it

provides for "double punishment® for the sane acts and occcurrences,

it further denies the appellant Aue nrocess and eguel protection as

~15- s
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afforied dv the Constitution, The orisinnl information filed apgainst
the 2pnellant ellesed 2 counts of wiolating AKS £28-592 and then the
Staie arended the information to viclating 4 counts of ARY 28-6%2, in
UH=-130463, Tioe Court convieted the Appellant in CH-1304A3 out of a
frivilons plea asreement. The State secured convietions of pore than
one count »of winlating ARS 23808 in CR-1530483, thus violating the
apbellant's constitutiopal rich:t to be free from donble jeopardy and
Acuble purnishnent for the save offsnse; PURSWANT TO ﬂmfc”‘g'ﬁ%oﬂq’fgj"ﬂffﬁlﬂ_

The FiTtk Arerdrient 0 the United ..ct8%2s Conssitation orovides
that no varson shall be twice put in feavardr for the sama offense,

hig mrohibition is binding upen the “tates. Benson V. Laryland, 395

V.3, 774, Siate v, Bollander, 112 Ariz, 35(1375). Both the Ariz,

at

Constitntion,iri,s,8s¢,10, and the uriminel Code ARS 13-145 (When the
defendant is eonvicted or asquitted, or hes once been placed in

eopardy upon an indictment or informetion, the conviction, acquittal

L

eopardy ie & her f£o another...) contain substantially the sane

o

e

lznpunze, redoral cases uaing a cormon sense approach fonnd the pIro—

tacting extendasd tn riltiple convictions entered in e single trial,

h

Grires v, United Htates, A04 ¥,2d 6 (2d. Cir. 1Y7%). The puroose and

raaot nf the nrotections was cxpresssd in the Suprene Court decision

United Gistes v, Wilson, 420 U, &, 332 {1U75). The question of whether

tro orrenses are the asame, and the eriteria for resolving this issue

are set out in State v, Tinghitells, 102 Ariz, 1 (1971), ¥hile the tesgt

a8 devlopad under arizona's former double jeopardy rule, Arizona
Gourts have continued %o recoznize it as ihe controlling standard even

e¢fter passace of ARS 13-116, 3tate v. Gordon, 125 ariz, 475 (1980),

State v, Poland 545 P, £d 784 (igez),

MR ZD
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Inier the Tinghitella rule, the court must eliminate the evidence
suprortisik  the elerents of one sharpe 2nd determine vhether the re-
Trining evidence supports the elerents of the remaining charee. State
¥. ¥ergusnm, 112 Ariz, 55, 37¢ P, 2d 559 (1$73). Interpretation of the
test revezls ",,.. in order %o constitute different offenses, no
elenents of either offemse mar be an element of the other,® {emphasis

added). State v, Cassiug, 119 ariz, 485 (1$74),

SUBSFCTIONS A AWD B OF ARS 284692 ARE THE SAUE OFFRNSE,

Apvellant vas cherged with vicleting both sections of AES 28-692,
it is the appellant's poaition that he may not be charzed with or
convicted of vinlating both subsections A and B of ARS 28-692 for the
reasons that these subsections merely set out two ways to prove the
sene offenze and mot two separate offenses,

Th#§ conclusion is supported by the application of the Tinghitella
case, A reading of both subsections reveals each contains jdentical
lanpuagze bhut for ons element, Subsection A, Tequires preoof that a per-
son "was under the influence of intoxicating liquor™ while subsection
B, prohibits "0,10 perceni or more by weight of alcohol in the person's
blood.” VWhen oneeliminates the cormon elements of each other, neither
subsection's remaining element is sufficient standing alone to support
a second charge. Recall that under this standard an element once deter-
mined to be part of one offenss rav not be reused to support a second
off~nse. In the instant case there is but one act which violates one
lav and supports one prunishment, Therefore there ars two outstanding
counts against the appellant in CR-130463, as the court dismissed one

count, see (Racord on Appeal, CR-130463, p.43)vas convicted of another

=15~
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count of violating ARS 23-6y2, and 2 counts are still outstanding, as
appellant was cherged with 4 counts, see (Record,CR-130463,p.26b),all
is in violation of the Appellant's constitutional rights and in vio-
lation of Arizora Revised Statutes. Again, this conclusion is sup-
ported by the argurent hereinbefore mentioned, the Arizona Revised
Statutes, the Record on Appsal and the facts therein., and appellant’'s
U.S. econstitutional rights,

Appellant coresfoirth and declares that the record is false in
CR-130463, (record,p.l5a, minute entries}; the entry shows the DJefend-
ant vas sentenced to the Depertment of Corrections for the preswmptive
tarz of 4 years, which is false; Appellant was sentenced to the maxinum
term of 4 vears, see {R.T.4/12/1923,p.35). The court credited the
defendent with 55 days of bpresentence incarcaration, which the Court
split in half and allocated 28 days to eech offanse, CR-130463 and CR-
121190. However, the appellant spent Sepi.26,87th, Neov.13,14,and 15th,
Dec.Bth, Dec,12-16th, and nov.22nd, 1983 in custody; also from Jan., 6
%o Farch 2, 1983, A total- of 66 days was gpent in presentence incar-
ceration as a direct result to this instant case. Therefore the appel-

lant was entitled to all credit., Unphenour v. State, 535 5,W.2d4 579

11976); Tries v. State, 523 S,%.2d4 375 (1975); Cf. vilngfield v, Page

472 P,2d4 229 {1966). Also, (Record, CR-131190,p.l4a,minute esntry) ia
false ag well: as again the appellant received the maximm 4 vear
sentence and not the presumptive as declared by the Clerk of uourts.
The trisl court erred in not crediting the defendant with all present-
eénce incarceration and rendered the sentence unlawful, ambiguous, and

excessive. nor did at any tims the State present the court any sup-

£0.489
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porting efvidenze that the proof was evident or the presunmption great
to detain the defendant Tor committing a felonv ~hile released on
bond. thereby subjectin- the defendsant to & lenchtly and umrarranted
presentence incarceration that the appellant sould othervise be en-~
titled to if the ples sgreerent wasn® illezal,
Apoellient declares he vas entitled to all 68 davs in custedy prior
to the sentence deste April i2, 1983; that he received a raxivum term
of four rears and that one dary lonrer or teyond the rzquired anount
of the s*atutes would subject the appellant to criel and unusual pun-
ishment in violation of USCA, EBizht Amendment. The trial court aid find
1% appropriate to allocate 56 davs: hovever the plea mwas not constitut-
ional, nor was the splitting of 56 days proper o apply 23 daays to each
2ause nuriber as both sentences ran concurrsm% in CR-130453 and CR-131190,
and I should have received credit to 68 davs alotted to both cause Nos.
Criminal Leaw, 1216(1); Only when the time spant in confinement is
due io or arises ocut of the offense agszinst which eredit is claired

does any right %o such an allowance ocenr.State v, Prevost, 574 P.24

1319 (197=),

App=llant Turther submiis he was denied bail Tron Jan.6, 1983 to
Farch 2, 1983; that at no time did the County Attorney submit to ihe
Court probable cause, or proof was evident or the presunption was great
that tha defendant conmitted a felony while released on bond; the ap-
pellent was seeking ball and was presumed innocence and bail was not

to be used as a means of oppression, State v. Marlin,428 P.248 699;

Gusick v, Bnies, 234 P.2d 430; And from C.J.S., Bail, 51(b)(2), I guote:

" The exerczise of discretion by a court or officer in fixing the amount

Wy oo
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of bail is subject to review, hut his decision will not be disturbed

. by the appellate court unless an abuse of power is clearly shown, for
the action of the trial court is prasumed to be well founded until -
such presurmption is overcome by some character of proof." {Emphasis
supplied). It's obvious the state used a no bail status against the
appellant as a means of oppression, as the appellant was not enti‘led
to a releass until he entered ar agreement that was constructed by
two competent counsels on March 2, 1983, Aprellant had no imowledge
that the sgreement was illecal and s farce as he was rapresented by
counsel, which vas State appointed. In fact, appellant was not aware
of the invalidity until he received the record on appeal on Nov. 19,

- 1983; that's why the apprliant i3 urging this Apoesl as sxpsditiously
as possible, Also, bail is set for the sole purpose of securing attend-
ance in court and not to be an instrument of oppression., State v,
Horcross (1976}, 9546 P.2d4 B840,

How I bring to the courts attention; defense cnunsel and county

attorney are officer's of the court and are oblizated to comply with
Arizona Revised Statutes, and see that a good change of plea takes

placa, State v, Tiznado (1975) 23 Ariz. App. 483. Both counsels only

illustrated contempt and misconduct, in their fabrication of a friv-
ilous plea agreement. Plea agresements are made by defense counsel and

prosecuting attorney. State v. Vhitehead, 596 ¥,2d 370 (1979),

Prosecution is bound by plea bargaln which induces guiliy plea,

the state is bound to the same, State v, Wuentes (1976) 235 Ariz. App,

444; state v, Stadie (1975) 112 Ariz, App. 196;and State v, Stone, bH23

P.2d 483, Plea agreement should bs subject to revocetion (i o
only under most compelling circumstances. Id. =“}-1;4;jl
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Also, Terms of plea agreeriants must be meticulously adhered to, and
defandant's reasonable expectatlions under agreenent should be accord-
¢d d=ference, and if prosecution does not fulfill its promises under
the apgreement, defendnnt is entitled to appropriate relief., State v,
Rosenbaum, 60L P.2d 314. There isg absolutely no doubt that the State
cannot conform %o the provisions as required in the plea agreemsnt

had on ftarch 2, 1983%; and as a result of the misconduct and negligernce
by Jerry Landau and Luis Kene, the appellant (not knowing the egreement
to be illegel as it was constructed by two court advocates) knowingly,
willfully, and intelligently, and in good faith was subject to enter
an illegal agreement, When plea bargain has been reached and counssl
for both State and defandant are present in court for purpose of con-
sumnating that agreament by obtaining court's acceptance for bargained-
for gulltr plem, counsel for both State and defendant have affirmative
dutv to agsist court to the end that appropriate procedural require-

rents are met, State v, Mendiola, 532 P,2d 193 {1975).

Appellant submits to enter a ples acreement that had merit, was
not frivilous, and illegal, was the burden of defense counsel, county
attorney, and the court in accepting said plea agreement, Appellant is
a layman and is not awares of the acmplexity and the context of the Siat-
utes, until he vma forced to proceed pro ver on Appeal, Appellant has
had to research and pursue litigation as a result of negligence, mis-
conduct, and incompetency by advocates of the court. This is why Janes
Rurmage (P,D, ) did not pursue an avperl Tor the appellant and only rferv-
ed to cover-up the misfeasance’'s by the court, and advocates thereof,

and in doine go renderced himself incompetent and denied the appellant

Fa6y 020
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his constitutional rights to effective assistence of counsel, due pro-
eess 2nd equal protection of the laws, pursuant to the Fifth, Sixth,
and Fourteenth Amendments of the USCA,

Apopsllant deelares that the prejudice incurred by the Court,
county attorney, and defense counsel would violate his rights to a
speedy trial pursuant to 17 A.R.S., Rule 8 (Speedy Trial), and the
United Stetes Constitution, per se. In that, this instant case could
not be remanded back to trial court for trial purposes as it would vio-
Appellant’s Constitutional rights.

To reiterate, the aprellant request the Court to take motice of
the Reporter's transcript, Aprii 12, 1983,pp, 39 and 40; I will quote

Judge Seidel'g sintement and ORDER, ™ There's a motion made in the plea

egreement to dismiss the charzes filed in CR~-131188 and Count 2 of

130463, I'm avare of an issue that is present with regard to whether

or not the Court can disrmiss those charges., In my opinion, since those

1 t
charges were filed under Arijona Revised Statute Section 28-692,02,

{emphasis) and since that statute contains no prohibition to dismissal

of charges, I'm going ©o order that the chargmes that 1 just designateqd

and identified be disnissed.” {erphasis added)}. HOh, I must bring to
the Court's ettention, Count 2 CR-130463 cOmplaint and information that
Tudze Seidel disnissed; Seidel declared I was charged with ARS 28-652.
02; however, look at the complaint in 130483 {Record,1l); In Count 2,1
wag charged with violating ARG 28-/92, 22-692,01, 13-707, 13-802, and

13-604,01; and not 22-692,02 as the Judge declared, creating a nisfeas-

annce and Talsificatinn of court records.

10y, look at the Information in 120453, (Record,p.l19); acein it

]
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is the same as the complaint mentioned above and Count 2 5tatesg,®

-+ Lhere wes 0,10 percant or itore by veirht of alechol in FRANK

BATDSIN DAVIS JR.'s blood, in violation of A.R.S. £8-693, 28-592,01,

13-707, 13-202, and 13-504-01," This is the gections I was charzed

with and not section #R-792,0R, as the Judpe declared; thereby

randering thie proceeding s farce on April 12, 1983; this section is

trohibited by Arizora Revised Statutes 28-692 {C) and is expressly
disellowed to be disnissed. So the Judge falsifed a yecord to cover-
up dismissing the statutes I had actually violated, I attest there
lsn't anything more contemptible

Also, again Judge Seldel did the same thing in Lr-131188; see
(Appellant's Index,A) Information, This was & very important part of
the Record on Appeal, and the Clerk conspired vwith nther Judicial ad-
vocates to exclude from the record this very importsnt document; how-

reprs .

ever the appellant throuch independenﬁAdid get a copy of said document
and sane is includied in Appellant's Index (A). In CR- zZiles, Infornation;
the defendant was charmed with violating ARS 23-692, 28-692,02, 13-
701, et al; Appellant was not only charged with 28-692,02 as Judge
seidel declared, but was charged with 28-692; ARS 28-692 is meant to
include, A,B,C,D, et a2l, in that section., Again, the Judge dismissed
28-692{A,B), and pursuant to 28-692 () is expressly disallowed; again
acting negligently and out of his jurisdietion, I ask the Court how
ruch more can a defendant be prejudiced in a Court of Law,

Appellant also brings to the Court's attention that on March 2,
1983, he entered a plea agreement that waived certain rights, see (Re-

cord, CR-131190,p.19a and CR-130463,p,43a}; however the Appellant did

e D04
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not waive his Rights to Appeal for the reasons d=eclared herein. Also,
the taking of the illegal plea agreement was Karch 2, 1983 and on April
12, 1983, approx. 40 days later the Court entered 2n ORDER reasserting
the defendant's righ$ to Appeal; see R,T.4/12/83,p.39, and Notice of
Right %o Appeal, (Record CR-13119Q,p.22; Record CR-130463,p.453), thich
atates in pertinent part,..."You have a right to appeal from a final
judgerent of convieticn, from an order denying & post-trial motion, or
fTom a sentence which is illegel or axcessive.” At that time the County

Atftorpey offerad absolutely no objections to the GCourt OROER; thereby,

raiving the State'a rights to object at o later date in a higher court,
as it ves deemed waived st trial court ievel. For these reasons and others
declared herein, an illepel plee agreement, and court advocates pot con-
forming to Arizona Revised Statutes and provisions thereof not ap-
Plying their ovath of office pursuant to Arizona Constitution and United
States Constitution, the Appellant Appesals.

Judgement by court in criminal cass must conform sitrictly to

statute and eny varietion from its provlsions, either in char-

acter or axtent of punishment inflicted, renders judpgmeunt void,
State v, Claytor (1966) 3 Ariz.Apv. 226, 413 P.2d 285

Appellant deems it appropriate to reiterate (p.8, this brief) con-
cerning the vrior allegation in the frivilous plea agreement. My wife
sent ms a copy of CR-111841 Information, which I must insert in this
brief. Ses Appellant’'s Index E.

The only lawful suthority Jerry Landau and lLuls Kame had in construct-
ine, the plea agreement for allegationa of priors waa 17 4ARS 28-692(4d),
and £lleging priors pursuant to thet section, in violation of 28-692
(A or B) occurring within the past 36 months. ABSOLUTELY NO FRIORS WERE
ALIFGED FOR SERTENCING PURPOSES PURSUANT TO 28-692(D); again court adeco-

cates dld not conform strictly to statutes, fuEr 'Cb?:;
T pmen
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I brine to the Couris attention (R.T.3/2/83,p.14); AlL priors vere
dismissed, except one, THE STATE HAD NO INSUFFICIENT LEZAL OR FACTUAL
RASTS TO DISHISS SAID PRIOHS pursuant to ARS 28-692(D). The Appellant
did have priors in violation of 28-692,A or B, see (Record CR-13C463,p.
19#); howaver, they were not alleged for sentencing on 4/12/83 and this
ia exprassly disallowed pursusnt to 28-692(D).

oy I BRIIG 70 THE CGURTS ATTHNTIOH the prior accepted in CR-130463
(R.T.3/2/93,p.17,1inel5) was felony flight; again,in CR~131190 the court
accapted the same prior.(R.T.,p.32,lines 1-12). NOW, Luis ¥ame designat-
ed that prior as CR-111841 oceurring on August 25, 1980, (L.T.3/2/83,p.
34,1lines 12-25). ICW, see appellant's INuEX,(E); CR-111841 TNFORMATION;
NEITHER, one of the two counts are in violation of AHS 28-692(4 or B)
to fnlfill the requirerenta of ARS 28-592(D), ror sentencing purposes,
hgain, advocztes of the state did not adhere strictly to the provisions
of the statutes, thereby tendering the judgment void as descrived im

Stete v. GClevtor, and 21 Am, Jur,24,Crim. Law 535,0.517, See C.J.3. cross

referencas,

107, look st {Record CR-130463, m.e.,pp.9,%9a). If you get the R,T.
for ¥eb,.15, and 25th, 1983; you will see that I proved prejudice hy the
court; motioned for ckange of judge; ineffective counsel, eie.. S0 now
you know the reason for the Lastily prepsred and frivilous plea agreement
that does rot conform to ARS, By the way,Janmes Rurmage refused to get
tha transcrints of 2/16/€3 arnd 2/85/63, and that's the resson for his
lett2r, (Index,Dl). The court erred im not turning my case over to the
Presiding Judge iruwddistely. I have sent letters to ihe ¢lerk of Courts
requesting these transcripts and have received ro response,

I'm not coing to elaborate on those proceedings as I doa*t have the

2 - :
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tranaserints %o suppot ny claims. As T do h2ve the Hecord on Apzeal to sup-
port the rockery of justice declared herein,

Apnellant brings to the Courts atiention that this is the firsi opon-
inc brief he has ever filed ard respecifully requasit the Court to waive
any errors heving been corrmilted hersin, Appsllant has broughtforth ihe

issues hereir in good faith to preserve the integrity and reputation of

justice,
In conclusion, Appellant vaives no Comstitutionel Rights, or his righis

pursuant to Arizorna Conatitution, or his rights to Arizona Revised Statutes

and Rules of Crim, rrocedurs, or Federal Rules of Crim. Procedure,

GRnn
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RELIEF SOUGHT

Appellant on Harch 2, 1983, entered an agreement that was had by
State advacates, to wit; Jarry Landau (uounty Attorney), and Luis Keme
(Dofense Gounsel). Luis Kame submitted e frivilous sentence merorandum
that was false and without merit; he didn' aven have said memo in
Court until aftar the day of the Court Order, march 30, 1983, Jerry °
Landeu did not reapond at ell to the Court Order. Judge Seidel declar-
ed in CR-130463, count 2, I wes charsed with violating A.R.Y. Section
28-692,02; Which vas false eand without merit; thereby falsifying court
records, and rendering ithe proceeding a farce. Appellant in CR-130463,
tount 2, was charged with violating A.R.S. 28-692, 28-692,01, 13.707,
13-802, &nd 13-604.0l, See Record on Appeal, Complaint and Information,

The grass neglect of duty by Judge Seidel, Jerry Landau, and Luis
rame resulted in a miscarrisge of justice; and as a result prejudice
to the defandant/appellant,

The agreement did not comply with Arizona Revised Statutes, and re-
ndered sams false; thereby, rendering the sentence had on april 12, 1983
a farce and a sham, and a mockery to our justice system,

The Record omn Appeal will reflect the issues broughtforth, by the
Appellant, as true; and Appellant offers same as, "prcof of svidence,"

The appsllant was denied due process and equal protection of the
lawg, and effective assistance of counsel pursuant to the United States
uvonstitution, Arizona Constitution, Ariz. Rules of Crim, Proc., red.
Rules of Grim, Froc., and Arizona Reviged Statutes,

Apoeliant was denied due process, eaqual protection, and effective

assistance of counsel on Appeal; Court erred in not noticing parties,

Clerk of Courts did not conform to Statutes in transmittal of Records,

A6

Iy b T

LP I

L el



-
Records were not complets, records were false; Appellant's counsel sub-
mitted a frivilous Anders brief that did not have merlt; counsel via
letter ordered me to comrunicate with the court, when there was a COUNIT
ORDER thet I eould not; Luis Kame submiited a frivilous motion to with-
draw, that had no merit for the reasons declarad within; for thase rea-
sons and the reasons declared in appellant's opsning brief, the Appel-
lant vravs for relief,

ihereas, the Appsllant PRAYS The HONORABLE COURT to VACATE the
sentence had on April 12, 1983 and dismiss the plea with PREJUDICE: or
RESPECTFULLY request such other and further relief the COURT deems ap-

propriate that best serves the interst of

Respectfully submitted this

Coples of the foregoing mailed
this/2/4f day of December,1983 to:

COURT OF APPEALS
Division One

State Capitol

Phoenix, Arizona 85007

¥r, Viilliam J, Schafer III
Chisf Counsel Criminal Division
Assistant Attorney General

1275 West vashington Street
Pheoenix, Arizona 85007

Mr, James R, Rurmage

Deputy Public Dafender
132 South Central Ave,
Phoenix, Arizona 85004

Subgeribed and sworn to bafore me
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TI{ THE COURT OF APPEALS
STATE OF ARIZONA
DIVISIOH OMNE

STATE OF ARIZONA,

Appellee,

¥o., 1 CA-CR 7124
Va

FRANK BALIWIN DAVIS JR., Re: SUTPLEMENT ARGUHENT TO
{Pro Per) CPENING FRIEF

Appellant, FILED ON DECEWBER 13, 1983,

COMES MO THE APPELIANT, FRANK BALDWIN DAVIS JR: (zro per), and
bripgsforth the following issues and clarification of issues presented
on Dec.13, 1983 to the Court of Appeals; pursuant to the racent Court
ORDER foxr the Appellant to file an Opening Brief on or befors Jan.5,
1984: this argument to be incorporated and attached to the Brisf filed
on Dec,13, 1983, and both to be at bar for opening argumenta purposes
on direct appeal.

The Appellant respectfully submits the following Memorandum of
Foints and Authorities:

ISSUE (1). Ineffective counsel, Luis Kame; On Nov.23, 1982, Luis Kame

filed a Notice of Appearance (Record,CR-130463,p.4) to apupear for the
defendant, On Feb,7, 1983 said counsel submitted several motionms To the
trial court, one was a motion to Amend Conditions of Release, see (Record,
CR-130463,M.E.,p.8), Judge Seidel set 2/16/83 at 9:00a.m, for said hear-
ing, ses (Record, 130463,M,E.,p.82), NOTE: This is the first approach
Lois Eeme made to amend my release conditlons, I requested him to submit
a motion in writing at Arrajgoment pursuant to 17 ARS, Rule 14.3b but
he 414 not apply the stetute as 1 requested,

On Teb,l6, 1983,8t 9:00 a.m,, the hearing to Amend the Conditions of

Relense vas had before Judge Seidel. Luls Kame submitted arguments to

’
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support the motion he had filed on Feb,4, 1983, (Iiecord,130463,p.33).

T will try to roconstruct the record on that date with my own min-
utes, as follows:

Iuis ¥Keme stated the court should comsider a low bond if amy, or to
follow the AID veport; that there was no victims to the accident, or
apy injuries; that the defendant had strong community tles; had employ-
rent to go to, as a journeyran carpenter; was going to get married as
his Tisnce was pregrant; and these arrest was a result of a diseese.
Basically he submitted what was in the motion for release, Judze Seidel
asked if the court was binding %o the lower court. Kame Informed the
court that was the purpose of this hearing to rezconsider the rslease
conditiona imnosed by the lower court,

Here I ask the Court of Aprpeals, rather I inform the Court Judge
Szidel dossn't even know what his very basic duties are on the banch
pursuant to 17 AKS, Kules of Crim. Froc,, Rulse 7.4(b) Subseguont Re-
view of Conditions; and ARS 13-1577 (Supp,1972).

To continue: Jerry Landau informed the court he did not have time

o respond to the motion; he declared the motion only alleged the de~

fendant bas coirmnity tles, 2nd nothing about presumption of innocence

was shated in the motion; the instent case was before the court ag &

result of a disease, and yet DI was a crime, a serious crime., Agein,

Jerry Lardau informed the court he didn't have time {0 respond to the

mobion, Here Judze Seidol sgreed and informed Inig Kame to file another

motion so the County Attorney could respond. See Record on Appeal (CR-

150463, m.e,,p.8b}, Judge Seidel ORDERED denying Dsfendani's Hotion to
Amend Conditions of Release as to CR 131188 and CR 131190 with leave to

refile; also the Court will ses where an argument was presentsd to the

Court. Luls Keme, for the defendant, offersd absolubtely no objection, Ea{§‘2f1§7€;
= iy £ .

nor d1d@ T as I wasn't awars of the staiubes at this time, as I was Te~
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presented by counsel, Here the Judge pernitted Jerry Landau to respond to
the rmotion, after lLandau declared he did not have time to respond. That
was the purpose of the court ORDER for leave to refils, which 18 in the re-
cord, Also, I DEMAND the Reporter's Transcripts be delivered-up to sup-
pot this claim,

Kow I bring to the Couwrt's attenticn 17 ARS Ann,, Rule 35,1 {Votions:
Torm, content and rights of reply); this rule is explicitly clear ard
the County Attorney should have submitted a reply within 5 days or the

notion was deemed submitted before the court,

How I bring to the Courtfs attention that Tuis Kame subnitted his
motion €0 Anend Release on Feb,4, 1983; and the Clerk filed the same on
Febs7, 1963 at 11:21 A.M.; Jerry Landau for the State, should have re-
sponded no later than Feb,ll, 1983, if the rule means 5 working days
Trom the dats Kames submitted his moition; or 5 working days from the date
of f£iling, which would mean that Lendau would have had to file a responss
no later than Feb,14, 1983 at 11:21 A.M,. THE RULE IS CLEAR AWD URAMBIG-
U0US, The Judge and judioial advocaies can't even apply the very basic
Rules of ARIZONA REVISED STATUTES, creating furdamental error and plain
error pursuant to Federal Rules of Crim, Proec,, Rule $2(B), see Crim,
Digest 1030(1),

T'11 inform the Court we are in a Court of Law and we can dispense with
generalizations as wire not in a achool room, we will apply ALL the LAWS
ol our COUSTITUTION, ALL UNITED STATES SUFREME COURT LaW s and ALL THE LAWS
CF ARTZ0HA HEVISED STATUTES,

Fovi I bring to the Couris attention that defondant!s have a right to

insist on procedural requirements, Govermiant of Genal Zone v, P, Finto

{1979) 590 F.2d 1344,

15308 (2) Improper conduct by prosacutor/faleification of records;
end a class 5 felony by Jerry Landau, having bezen committed, £ifY v

D



On Feb,15, 1983, at 14:<3 P I, {emphasis), Jarry Landau filed a re-
spon3e 0 defendant's Hotion to Amend Conditions of Release filed on
Feb,4, 1983, SLE RECORD CR~130463,p,34, OPPOSITION TO MOTION TO AMEND
COLDITIONS OF RELEASE. It is my belief that Landau conspired with the
clerl: of courts to insert this document in the Record on Appeal., so
on the facs of it, per se, it would 2pvear he applied the statutes, which
infact he s%ill did not, Kven essuminz arguendo that it did transpire as
o the Appellanits beliefs, is not necessary, As I will prove with the
Record before the Court, negligence, niscondict, and 2 falsifieation of
records, as followry:

JERRY LANDAU DID INFACT PILZE FIS MOTIOW IN OFPOSITIOH TO AMSND CON-

DITIONS OF RELRASE ASTRUXIMAFELY 8 HOURS AFTER THE HEARTHG WAS FAD AT

2300 A.l, ON FEB.16, 1983, IN REIFONSE TO DEFENDAMT!S VOTION FILED ON
FEB,4, 1983,
KO# read the third poragraph, »z.1, of Landau's motion, Landsau atated,

"The State has alluded %o ir the Defendant's nermorandum, . n

This statenent was felse as lardau referred DINECTLY to the defendants
mouion before Judge Seidel at 9:00 A.Y,, Feb,16, 1983, At that nearirg
Lardau alse stated, ™ine motion szid nothing about presumption of inno-
ccice,” Landau also referred DIRFCTLY to othsr issues in our motion on
that daie. Agein refer to the szme para,, Landau states, "Ia the present
case, theres hes been a previous Tinding that the rroof
is evident, or ths presumption zreat and the defendant was
adnitted to bail on 2 previous charge (CR-130483), when
arregted for offenses in CH-1511388 and CR~131150, The
Defendans 1is, therefore, not elizible for bail,”

Azain, Lznd=u falsified {his record as NEVER did the state show the
ool 1s ovident or the presumption is great that the defendant comiitted
a Telony viile releascd on bond, nor will the record show ueny sueh find-
inz, now or ever, unless Palsified, Tue reason why L2ndau had this in-
sezrted In the record on appeel, is because cf my arzuendo on Feb,Zd, ﬁﬁ%ﬁ;'er

Ty af
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which the Apzellant will bripz $o the Courts stiention shortly,

RO. I will point oui it was absolutely randstory to have vossession
of the transeripts of heerings on Feb,l6 and Feb,25, 1983 to support wy
claims; that way there would be absolutely no discrepancies in the T8~
cord to supzort my elaims; nov thers is a possible echance that the Sran—
seripts will be falsifijed and completely adverse io Tiy clains,

Again, fppellant will roini ou® the letter by Janes Ruzmsge, Publie
Defender, Appellant's Index, D1, Brier filed Dec,13, 1583, The lest state-
1a his letiter he declared I could Tequest the court to prepare tremscripis
when there is & standing COURT ORDER T CAITOT COMMUNIGATE wITH THE COURT.
See the COURT ORYZER in Aprpellznita Index, C,

impropsr conduet of prosscutor is hizhly prejudicial error requiring
reversal to avoid a miscarriage of justice to preserve the integrity or

Teputation of the justice system, U.S. v. sesna (1577) 555 F,2d 226, Crim,

) Law 1030(1)} U.S. V. Krasn (1$80) 614 F.2d 1£29;: U,5. v, Yills (1979)

397 F.24 693; 4,5. v, Flores-Eliss (1951) 350 F,2d 1149,

Tader wlain error standard, 2 criminal comviction will be reversed when
there has teen righly prejudicial error effecting substanlal righis;

it mist be a situation vhere reversal is necessery to preserve the in-
tegrity and reputetion of the Judicial Process, or {0 prevent a mis-
carriage of justice, U.S. v. Hall 650 F.2d 294,

Also, plain error requiring reversal is misconducs of trial court de-
priving constitutiomel richis or atatutory rights, Fed., Crinm, Law, 1037(1);
C.J.S. 1673(8)p,1131, Constitutional Right,

The aforesaid Cases and Law 1s to be applied to the illegal plea mgree-
rnent, and advocates Xeme =nd Landeu, epd the Court for accepihing the egree-
ment rendering the hearjng a farce, 2nd as 8 result and unlewful sentence
that did nol conform gtrictly to statutes,

N0 1 bring to the COURTS ATTEZNTION, Record on Appeal, CR-130463,M.E.
(9), Feb.25, 1983, Appellant is going to reconstruct a record of ihe events

i},
on that date, as follcwa: A AN :-'29




ISSUE (3) Criminal Contempt; Change of Judge for Cause; falsification of
records,

On Feb.25, 1983 I motioned to dismlss ell three cause nos. for the
following reasons: For not having received z=dequate and offectlve assigi-~
ance of counsel pursuant to 17 ARS, Rule 6.1m; that I did not consult
sufficiently in sdvance of a pdroceeding, in private with Luis Kzme on
Jen,51, Feb,7, and Feb,16, 1983; and that my consultation wizh counsel
consisted of, in the open court, with court in session, while oz an
K380 chdin with other prisoners,

NOTE: If any further 1itigation is had in furtheraunce
of COURT of Appeals, I DEMAND that Hon,., John H. Sdidell’s
dncket, div, 27-1 be delivered-up with sll persons names
on said docket that weg on the ¥CSO chain; fo take den—
ositions from the same, as they also thought it to be

a farce of bow I waa being represented, as Kame and T
did have guite a heated discussion over the same issue.

To continue: Never once did counsel consult with me= prior to m pro-
ceseding, and sfier each hearing counsel stated he would be out to the
jail to consult with me, which, DID NOT COCCUR. Also, counsel motioned
fcr change of judze from Judge Couliter witkout having consulted with me
first or glven any rezsons thereoi, On Feh,7, 1983 Luis Kare, ,counsel
hendwdelivered 6 motions to this division and to C.4A,, Jerry Landeu, and
one was a motion to Anenf Conditions of Release, The Court htd nms deliv-
ered-up on Feb.1l§ th %o hear =z2id metion, Couniy Aitorney objected %o
said mo%tion, as he declared he did not have endigh time to respord to
the motion, and yot on the other hand the couri permitted the state to
respond, Turiher causing prejudlice to the defendant. Pursuant to 17 ARS
Rules of Crim. Proc, only 5 days prior notice be glven for a motion and
the county atftorney was given approx.l2 deyg. That the state informed the
court thet the defendent stated in his motion that this lostant case
was befobke the court beceuse of a discase, and yet NI was & erime, a
serioug crime, That the defendant only aileged cormunity ties and nothing
perteined to the presumption of guilt, I the Court or county attornegjggzif?;}{]
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viould heve raesearched the cases cited in the Deendent!s Motion for Re-

leage, Siate v. Martin, 5 Ariz. App. 525, or Gusich v, Bhies, 72 Ariz,

309; the Court and County Attorney would have $o take into considsrsation
the MOTI0H as having been submitted 1in good faith and to hear same., Da-
fendant further alleges that counsel for the defendant raised no object~
lon as to the proceedinzs on Fob,16, in this instant cage; and on this
date, the defendant, a layman, and not a professicnal ag you Your Fomnor,
the County Attorney, and counsel for the defendant is raising these ob-
Jectlons for the record and I waive no Tights, and will exaust ALL re~
medies NO¥ and on AFIEAL to insure I heve received dus process ang

equal protection of the Laws of Our Constitution. If a Motion %o Dismisa
is not granted than the least desirable alternative to r2laase tha de-~
fendent on bond be granted. Approx. a year ago Your Honor, I thoroughly
researched the Cenons of Judicial Ethies and Rules governing Attorney's
Code of Professional Resronsibility; therefore, T further request this
matter be forwarded to the Presiding Judge of Superior Court, Judgze
Darickson, as I'm citing you Your Honor, pursuant to 17 AR5, Rule 33.4
for Criminal Contempt, because your conduet has been 3o contumacious and
rebellious it has not afforded the defendant a fair and imvartiel heor-
ing officer, and I request the Presiding Judge to set a hearirs expedit-
lously as posgaible or within a reagsonable amount of time, not to be
excluied under Rule 8, Speedy Trial, 2s the prajudice was not incurred
on behalf of the defendant; and the motions setforth on this calendar

be continued UNTIL AFTER THE CONTEMPT HERRTWG, thank you Your Honor,

ond I smiled at Jerry Landau, which he didntt like very much,

The Court ordered me to comply with Rule 10,1 and submit a affidavit
no later than Feb.28, 1983 at 4:00 P.}¥., T OBJECTED end informed the
Court thet thit;%giday and the 28th was ionday, and we oniv raceived
legal materiel on Friday's at Durango, and I could act comply with the;

3034
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ORDFE snd that I just submitted an Oral Affidavit to the Court, 2nd I
objected to any further proceedings in this division,

NOT=: T 4o have grievances that I £1led at the Durango
Detention Facllity on Feb,28, 1983 aud informed the
legal services that I vms under Court ORDER io pra-—
rare dosuments, I received no rezvonse, other than they
moved me to Towers Jail., I will forwerd a cony of asrme
to the Court ns soon as T receive meaninzful accezs to
the law library pursuant to Bounds v, Smith, 97 5.C+t.
1491 (1977},

I Aemanded the instant case be turned over to the Presiding Judge
immediately, The Court had no further jurisdiction in the matter eccent
to furn the case over to the Iresiding Judme. I MHADE ABSOLUTELY KO MOTION
ZUR Ar ERXTEFSIVI OF TILE, OTHER TO CONTINUE FOR PURPOSES OF TURNILE: FH:
CASE OVER TO TiZ PRESIDLE: JUDGE, This is why %he clerk falsified the min-
ute entry (X,E.), (9), Record, CR-130453, So or the fsce of the record
1t would look es though I waived my right to Challenge the Judge Tor
Cause, by nermitting,the proceeding to continue in Seidelts coﬁrt.

The Judne furither ordered other matters be set in his division in
which he did no%t have the authority %o do.

Challenged judze had no jurisdiction to rule on motion

for chanze of judge for cause und should have transferred

case to presiding judsge. Stets v. Gareia (1277} 114 Arism.
517, 550 P.24 1z24,

Also, pursuant to Rule 10,1(B). . . , « Allegations of interest or
prejudice which prevent a fair and impartial hesaring or trial
may be preserved for appeal,

Also, pursuant to 17 ARS, Rule 10,6 Dudy of judge upon filing of
motion or REJUEST under Rules 10.1 or 10,2
When a motion or REQUEST for change of judge is timely
iiled under this 1ule, the judge shall procesd no further
in %he action, except to make suek temporary orders ag
rny be necessary in the interest of justice before the
JwixExix action can be transferred to the presiding judge.

Also, A motion for change of judge 1ls timely ONLY if Filed within ten

days after discovery of grounds for change. (Id). State v. Luces (App.

1979) 123 ariz, 39, 537 P,24 192,

Tala s

The judge was creating n manifest injustice ORDERLG %he defenﬁaqtftu
--.'. RN ‘;.';.\d
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not ¥o comsly with the 10 day time 1limit pursuant to the statutea and
numsrous case law, As the discovery of grounds for change wes the hear-
ing on Feb,15, 1583, and the judge was ordering ke to anply the ten day
time limit approx, 13 days after the grounds for change existed,

Tiie natter of disgualifiecation of a judge should not be viewed

from its most bechnical aspects, but rather Irom stendpoint of
substance., State v, Miranda (1956) 3 Ariz., Apo, 550, 416 P,2d 444,

Thet is why it is absolutely randatory to have true certified tran-
scripts of the record on Feb.l6 apd Feb,25, 1983; to support ﬁy claims

daclared herein,

fitile A "record of sutficient completeness™ to permit prover con-
sideration of a defendant's claims on appeal does not translate
automatically into a complete verbatim transcript, the state must
provide a full verbatim record when that is nagessary to assure the
indigent as effective an appeal as wonld be available to the de-
fendant with resources to pay his own way, State v. Stolze (1975)
112 Ariz, 124, 539 P.2d4 881,
Dsstitute defendant!s rmst be afforded asg adequate appellate re.
view as dofendant's who have money enough to buy transcripts; in
ierms of ths trial record, this means thai the state must afford
the indigent a record of sufficient compleiensss %o pernilt proper
congideration of his elains, 14,

it is the duty of coumsel who raisss objections on appeal to see
thet the record before the Suprems Court coateins the rhterial to
which he takes exception, State v, Bojorquez (1975} 111 Ariz, 549,
935 P.2d 6, 78 A.L.H,34 1138,

Aprarently the very bazic Arizona Rules of Crim, Pree, that supposedly
corpatent counsels and judges are so vague to,adhere too, that men of
comron intelligence mist necsssarily guess at its meaning and differ asg

to its applicetion, violates due process, Baggett v, Bullitt, 84 s.ct,

1316, 377 U,S. 360, 12 L,IEd 2d., 377.

James Rummage rendered hinself ineffective as he wouldn't pursue my
Apteal or order tramseripts I requested. So much fundamsntal. error and
plsin error has occured throughout this insatant cage, CR-130463, CR~
131190, and CR-131189 that it has substadially impaired the rights of

the defondant/appellant,

ALL the aforementioned leads up to why a hastily prepared, and an
€5
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illezal vlea zgreement waa had or 3/2/83, and es a result an illegal sen-
tence had on 4/12/83,

On 2/:28/83 at Durango Jail, I filed o grievance bscause we wes only
Trecelving legal raterials once & week at the facllity, on Fridays; and
this wes hindering ma preparing for court, end I :ms urder a court order,
As a2 result I was taken to the Towers Jail Tecility,

On 3/1/83, defendant's counsel, Luis Kame same o Towers Jail and han
delivered to me severral allegations of priors, allegations of committing
a felony while veleased on bond, and an Anepded Information whers the sizta

was seeking 4 counts in Cr-130453, He informed me that i I didn’t agcept

8 plez sgreement of a stipulated 4 yeer 'soft time' term (Record, 130463,

P.42,0n044) the siate was seekinz flat Sime marsuant to 13,604,011, and

consecuvive sertences, sezking approx. 2). years, Which I do heve & copy

of Keue's hand written notes to that effect, but do not have the where-
with-211 at this time to forwnrd o copy to the Court. By the way, I in-

Torred Judge Seldel on 2/25/83 of +the seme, end this was another reason
X vies seaking %0 terminate present counzel, as Kame approached me once
before with a 6 year term plez acreement.

As the Court can see by Luils Kere's lsiier of 3/1/83, he bad conspired
with Couzniy A%torney, Jerry Landan to cover-up for himzelf and the States
Risfessances rlready imcurred, as item no, 6 in hisg lebier will cleazxly
point out, (8) Defengant —ill not file his motions for Change

of Juise, Cherge of Avtoraey, and whstever other

notions he mentioned a2t She hearing of Friday,

Februaxzy £3, 1483,
ROR DID DEFENNANT!S COUNSEL OR THE COURT INFORM THR DEFZNDAT HE WOULD BE
VAIVING /0T ARSGURMERNT FOR GHALSE OF JUDSE FURECSES, BY FURTEER ADPEARIG
PLWOIE TEX COURT IM ‘TFIS DIVISION.

I #ill oint out for the record that thia lettor of Kamets ig proof
that he or the county atitormey aid not conform strictly %o ARS 2B~592(C
end D), 8150, if the plez had of been legal they did not conforn %o o
3,734
r— A LW
No.4, 2s tne Appellent is definitly NOT DOLIG & 'SCFT TILE! seatsnce,



Thereby reidering the sentsnce ambiguons and excesslive, in not consbructirz
a zgreerent irn complicnes to the ststutes and Karme's letter,

The purpose of the illezal egrecment was to technically dismiss therm—
selves from any further lezal obligation becsuge of =y citation of Crimiral
Contemyt, Change of Judge for Cause, Change of Attorney, Motion to dismiss
wih prejudice on Feb,25, 19&3.

Appellant bas already brouzhiforik the argument the siate used a neans
of oppression Yo induce a guilty Dle=, by detsining the svpellant om =2 no
bond status, UNTI AFTER BAVIUG PIED 2TILTY AND ONLY THEN WAS THE DEFELTAIT
RELFASED,

FURTHER, Jerry Iandau, for the Siate used a fradulent means to induce
& guilty plea by presenting %o defense counsel, allegations of priors, that
Were MALICTOUS, ILuis Xeme zhould hevs conseientiously erxaminad the allega-
tions of prdors but DID NOT. AS A IAYNER OF TACT, Kame was part of this
fraudulent schepme %o induce a gullty nles bveczuse of his own oversighis,

and nsyligence,

¥a

SEs, Record CR-130465,,39; ALIEIATION CF PRICR AND/OR REFETITIVE
CORVIGTIONS. Ir the last para, lardau stated, " The Maricopa County Aitorn-
8y alleges any comviction whick arises fromw CR 131188 and CR 133190 as a
Prior or raretitive conviction for sentencing purpcses in CR 130463, "

HGi I bring to the Courts ATTZNWION the ofTense in CR~-130463 vas on
Sept,26, 1982, and CR~1311380 wa3 on Nov,21, 1982, and the offense in CR-
151188 vms Dec.8, 1983, HO7 I briug to the Courts AT™T@AION that Landau

seeked to apply Stats v, Hannzh, 128 Ariz, 975, in this fraudulent docum-~

ent, and rendered himsslf incompetent in the Interpretation of the
SUPREME COURT deceision as follows:

The central principls THE CHIER JUSTICES! applied in the Hannah
cese are relatively siraichiforward, ard any person of common




intelligance could ascertalr the ruling setdown; erxcept Jerry Lard=u,
I corcur with the Suprere Court decision in the Hannah case, It

need not be necessary to have a corviction for 2 orior offenss io
enhance the punishment of the vrincinle offense; I fach, the con~
viction for the prior offense was 0c¢i,22, 1979, =svpror, 73 days aflter
the nrircipde offense of Auz,l0, 1975, Howsver, the date of the offense
for the conviction on Oct,22, 1979 WAS OW HCV.2, 1978, WHICH WAS
FOR TO THE DATE OF THE PRDYXIPLE OFFENSE OH AU3.10, 1979, Thereby,
it is ARSOLUTHELY IANDATORY for & prior conviction allegstion PO HAVE
COMMITTED AN OFFENSE ON A DATE PRIOR TO = DATE OF TAS SUBSEIUENT

OR PRIMCIPLE QFF=ISHE,

The reason for the aforesaid argumsnt 1is to prove Jarry Larndsu's regligence,
nisconduct, and attempt 2% a malicious prosecution to induce a guilty plea,
Again, he did tre same in CR~-131190, Pecord,p.l8; th:is document is martial-
ly true; tut, it waes not conceiwveably poasible for CR-131185 i» be s prior
to CR-131120, CR~151188 occurred on Dec,8, 1852 avvror, 17 days after CH-
131190 or Nov.2l, 1982, It is my contention that Luis Kame conspired with
the state to cover—up this nisfeasance, This is another reason for the
i1lesal plea agraement. So now T've just subtmitted wore proof from the
record that fundamental error snd plain error did occur subsiani=lly im-
pairing the richts of the defend2nt and prejudicling the sare. A freujulent
neans vas used to induce a guilty vlea,

Guilty plea procurred by fraud or duress is ground for setting

agide judgrent on plea of guilty, State v. Jennings (1958)
104 triz, 3, rehearing 104 Ariz, 159, 449 p,.24 938,

Showing thet plea of guiliy was induced by fremd or duress is

ground for setting aside a judgzement on the plea, State v,

Kurray (1966) 101 Ariz, 469, 421 P.2d 317,
Again, Appellant rmust apply %he plain error standard and cite the impropsr
conduct o the progecutor is highly prejudiecial error reculring reversal,
refer to UNITED STATES SUPRELMR COURT cesea oh paee 5 of 4his brief.
Further, I beleive that all the priors ithe State wms using ageinst me for

sentencing purpose were frivilous, as pursuent to 28-692 (D) the only priors

to be used for sentencing vurpvose were for a violatlon of 28-692 (AorB),
Thereby, thid statute is so embiguous for sentenecing purposes, thet the

stete alleged numerous priors, other then dezcribed in the provision of




of this statute, which the State absolutely did not apply,

U.5, Wash, 1964, A law forbidding or requiring conduct
in termz so vague that men of ecommon intellizence must
neceasarlly euess at ite mesnine and 3iffer as to its
applicetion violates due proecess, Bazgett v, Bullitt
£4 5,0t, 1316, 377 U,S, 360, 12 L,Led 2a 377

IS3UR (3) Lisfeasance;Violation of Avizona Revised Statutes
Pursuant to the illegal plea agreenment, Record CR-130463,0,43 and GR-
131190, Record,n,19; provision 8 in both plea agreements are explicitly

clear as foliowa: The varties hereto Tully and completely under-
stand, « & « o oand th2t the court need nct
accept elther the stipulakion or recommendation
but is bound only by the limits set forth in
paragraph one AND TEE APPLICABLE STATUTE,

There is abaolutely no doubt the court d4id not eonform strictly to
statutes and apply the vrovisions in 28-692{C); as the stmte in order to
induce & guilty vlea dismissed ¢t 11 ¢f CR-13046% annd CR-1311E8; so0 in
effect what has occurred is the state used malicious priors, & no bend
status until after plsading guilty, and the dismissal of charges to sdduce
a guilty plea; ALL to cover-up for my personal sccusations on Fab,25,
1983, Now I bring to the Gourts atieniion a highly prejudicial stetexent
bty Judge Seidel that wvas the furtherance of the malfeasances in this
instant case, SEE Reporisr's Transcripis 3/2/83,p,19, lines 19-23, The
judge svated, "I found in the past that mood counsel ean usually come up
with a legal way of accomplishing n desired result, ard so you and Mr,
Landau since at least on this issue I presume you're on the same slde,
mayve you ecam do something.“

Kame did okmy, he submitted a false, fraudulent, and utterly ridiculous
sentence memorandwa to the court, that was a complete niockery to our
tustice system, Itas the Appellanitts contention that Judge Seidsl wee aygre
of the seme and 4ha+t wes the Durpose of him designating thewm under 28
692,02 and declaring that section contained no prohibition to dismissal of



thoge charges, Sae Reporter's Transeripts,p.40. Wow I must point out to
the Court the following:
Specification of an offense constitutes a cherge

of that ofense and all offenses necessarily in-
cluded therein. Siate v, Kidd (App,1977) 118 Ariz.479,

I35UE (4) False and fraudulent sentence memorandum:

Luis Kamg's memorandum is in Record, CR-~1304635,p.i4, On,p.2, lines 1lC~
16; Xane states, "The state will move to dismiss & $hird and separate case
s » » s"« Here Kene intentionally omitted CR-150463 CT 11, and vas only
rorerring to CR~131188, to mislead the Court,.

In lines 21-25; ke states, "A,R.5. 28~692(C) DOES NOT FROHIBIT DISNIS-
SAL OF A CHARGE OF VIOLATD A R.S. 28-692,02 PURSUANT TO A PLEA ASRERGENT
ENTERED INTC BRTYEEN TdE STATE OF ARIZOHA AMD A DEFIETDANT,™ This is absolute-
ly f=1se, an you couldn't have a violatioa of the ,02 provision, unless wvau
had & violation of 28-692 (A ox B), then this would incorporate z8-592{C).

Further he states, "A,R.5. 2E-652,02, the offense with which Defendant
in the instant case is charzed. . « »" Here he made more Talse statements

gs T vas not charged only with the .02 section, Then he explsins the {A)

section knowingly omittihg, ™. « « s « Or & person who has nsver applied
for or obtained an operator's oxr chauffer’s license... s « « who commits &
second offense in violation of 28-5%2, is guilty of a clase D felony. .
NO# I bring to the Courts attentlon, that the apprellant had a prior
conviction of 28-692 on May 27, 1982 (Record,l304453,p.19a), and DID KOT
APPLY for an operator's liceunse, Therefor, I should have benn charged
with the ,02 provision in CR-130463, &nd NOT 2 counts and later emsnded i»
4 counts ag the State did; intact this was a furtherance to rcompound in-
Jiry to tho defendant to induce a guilty plea, The State had no lawful

authority to allege 4 counts againsgt the defendant in violetion of 28-692
A end B, INFACT, Jerry Landau did this intemtlonaldy to place the defendant

sl ea
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in a state of duress ™ erter an illegal ples sgreemont,

Y was not aware of the context of the statutes until $he Appellant
w2g Fforced %< proceed pro per and dAilizently investigate the instant case
2% bar; as I was represented by supposedly competent counsel, As it was T
kad many/numercus defenses to bringforth that Luis K=zme never conscientious-
ly presented and only served ome purpose, and that was tp protect his peers
misconduct {other judicial advocates),

NG, a violation of 28~§92, one rust refer to the 0L provision for
clagsiTication purposes; then to the ,02 provision Tor incrsased punishment,
elagification purposes, These statutes are explicitly clear and unambiguous
and one does not nesd to resort to secondery rules of statutory construct-

ion, Q'Malley Iumbsr Company v, Riley, 126 Ariz, 166 {App,1980),

Jerry Landau and Lulis Xama, and NCOT THE DEFENDANT rendered thenselfs
incoppatent in the construction of the atatutesa; they did in many instences
and did not apply the very basic rules of Ariz, Rules of Crim, Proec,; and
mowingly, willfully and maliciously resuited to fraud and deceit to pros-
ecute the defendant; whereas, the Appelliantts ofrfer of proof is the Record
on Apoeal,

NO', Kame furth@er falsified his memo on pg.4, lines 5-9; He states,
TAsReSe 22-692.02 refers to 28-652 only for purposes of defining the tyvpe
of behavior, . . »" Again, 28,692,02 is ezplicitly clear and you must AB-
SOLTUTELY have a violation of 28~692; &pd 28-692 18 & definite criminal
offense and bolng convieted thereof, and not a definition of behavior as
Kame s0 Faissly stated. The steatute 1s BPLICITLY CLEAR and in order o
viodate ths ,02 you must have had to violate 28-692(A) or (B), and this
would incorporate the 28-692 (C}; whereas, it is expreasly disalloved to
disniss a violation of 28-692, in return for a plea of guilty to another
of{znse of 28-692, WHICH TiHE STATE DID AND DID NOT HAVE THE AUTHORTTY TO

Do, .
H610009
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Y0¥ on pagn 4

lines 24-E5 Kame by his own statenents declaras the
stetute as being ambiguous; he states,"If the legislature's intent with

Tespect to 28-~692.C2 is not clear, then this case represents an oppur-
funity for the court to inform the lecislaiar

-~ =
Ny
naz

t an ambiguity exists
in the statute.” He's not even absolutely sure of the existing stztute
eel A

ing stot
T, 2nd by his own =zdmissions this renders tke statute as being
ambisuous, As i

in, State v, Phelps 12 Ariz, App. 33, Constitutional Law
Te2323, 62(2); if inten} jsn't clear in stetutes ond is ambimious then
iv is 2 constitubional winlation,

U.53., #ASH, 155

50 v

4, A law Torbidding or rejulring coaduct in ferms
shet ren of comwpor intellizence mu
Hagpeit ¥, I

necessarily guess at
1&g mcpnlna and 1iffer 23 to i¥s ﬁn“71cation violates due process,
Also, Judze Seldel ceclarei this

-
l‘.‘

etute zmbiguous or he wouldn?t
nave reguested a senbence memorandim to begin with, This stetvie is clear

- .
L —_
and nnaribiguous end thz only nurpsse for Kamel's false nmemo was to cover—
us Tor negli-zeiic

g0 the Siate
cmanty .,

()=

he states, "Fir

First, A.R.S.
+ » 18 1ot appliceble, , ,23 a nis-
Tense 1s mot belng soughi,.m THIS

) w111 e disposed of as

00

0ETER, Li

5 %ih THUE,
1lE~24 ere coricletel¥ felse as he implemented the pro-

vislons in (G)(2) Yo apply arguendo to tho (C)(1) provision; In lines S1-
¢ sist

zst,.

tes, "This limitation, horever, is oberztive when the original
o0fTense is 'esought to be reduced! in exchange for a plea of guilty or no

Such ie not the case in the case before the court,"(emphasis),
e provisions in the (C)(Z) prohibited a reduced charge

ge ; anhd the provis-
ion proliibits the outright dismissal of a charge in (G}(1), in rotvin
r 5 suilty ples

. WHICH TTE STATE DID TO INDUCE A QUILTY PLEA,
arets COMND

TUSION he states, "These provisions are not contrary o
Auy publie policy nor violative of any statutes," VHICHE IS ABSOLUTELY

—16~



FiL3E, 23 IT I35 TF VIOLATION OF ARIZONA RAVISID STATUTES, CODE OF JUDICLAL
ATArce A1) CODE OF FROTESSIONAL RISPONSIBILTY,

Also, Yame violated z court order and did mot have this frivilous memo
in court pursuant {0 ths court order, ss he submitted the ssme on march ady,
1263, the day after the court order,cnd Larden did mot respond at all,

IS5Us {S), YITLimIon oF

fi]

SINTH

IR TR

fopsllont £ilel ¢ timely Notice of Asoezl on April 29, 1983, Pursusani
to 17 ARZ Rules of Crinm, Froc., Rule 31,11 Pexrfection of ihe appesl, reads
ag Tollows: Yo new maiter, cthsr that a petition for uvost-conviction
reliof ot przciud=d under Rule 32,2, roy be Tiled in the

trial court Ly any ra2riy o en aprecl later than 15 Aavs

-
- 1%,

eTiter the record on apperl has been Pilad,

Wi one rust rofer o CR-~1504835 %o see when the

record on ~preal ves filed, which was Nay 18, 1283, Hor was I roticed
rursuant to Rule 31,10 or Rule 35,6 whieh is m=ndatory by the Clerk,
Trial court 3id not have jurisdietinon to ORDER Iuis Kame 10 withdraw
on Jupe 1, 1285, which was auorox. 35 days after the racord on apneal
wag filed, THFACT, trlal court did not have the authority %o te=mii Kare
to wiithdrew anyway for the reasons daclered in Keuals motion, The trial
covrt and Kame's cogduct left the Apoellant without counsel,on appezl.
Luis Xeme would have been precluded by law for ethieals reasons 1o
Teprecent the Apnellant, but MOT FOR HIS RIASONS FALSELY STATED I HIS
FOTTION, Aurellant h=s a ceonstitutional richt 4o counsel on appeal, pur-

surnt to Douglas v, California 83 S.C%, 814(1263), In that right would

meen to Iinclude effective assistance of counsel,
Appellant was left wilthout counsel %o apply the Ariz. Rules of Grim,
Proe, effeciively, Also, the provision of fres transcripts and Tecords

of pfior proceedings is constitutionally required for Indicenta under

Griffin v, Paople of the State of Illinois 76 S.Ct. 365, 351 U.S5, 12,

gl FUYIAA
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James Rumegze refugad to order LHrenszeripis I requested and that wvas the
purvose of his letber in Apvellantla Trdex Opening brief of Dec,13, 1953,

laboled (D1). Azain, Judge Seidel entered a COURT ORDER that I caznnot

cormaimicate ik with the court.

THFACT, vursvant to 17 ARS, Wule £6,1)1 "Corments” vg, 628 reads =3

follyzg: The Gaiendantts trial counsel, whether vrivete or appointed

ns a duty undar Rule 5,3(B) to advise his client wheiher or
an apveal would be beneficial and to combinue represent-
ng the defendznt if an aoppeml is tzken, unless he shows good
cause why he should te aliowed +to withdraw,

058 thinzs for certeln Kane -72sn't about to adhkit or record beceuse
of his conduet an illezsl niee acreement wma hed, He should have been

permitied to withdraw Zor =th

s

eal Teasons, other $han $he reasons he
declared in hisz motion to Withdraw., That in its2lf is further orcof ihe
appellant was left without counsel cn aoppeel, INFACT, Kzme conspired
with Judze Seidel to be permitted 4o withdraw, becsuse they wes boih
aviare O the migfeaasnce they created,

INFACT, it vrag approx. 75 days sfter I filed a Notice of Appeal that
I eTen heard anything from en attorney. WHICE I ABSCLOTELY ORTECT TO
as I Ao nave the right to insist on procedural raynivenents pursuant o

Governnent of GCanal Zone v, P.Pinto (1579} 530 F,2¢ 1344,

ISSUE (6) NOECOMPLIANCE 70 RULES OF CRDY. FROC..
Purguant to 17 ARS Ann., Rule 31,9 Transmitial of reecord:

{c) Zxtention and reduction of time for the Transniital of the record.
The Appellete Court, on a showing of good cause, WAy grant one extent-
sion of the time for ftransmitting the record which shall rot exceed

20 days or it may Pequire the record to be transm¥tted at any time
within the preseribed period. A copy of the order igsued under this
section ghell be sent to the parties, the elerk of the trial courst,
2nd to the aprropriete reporter or revorterts, Effective Aug.l, 1975,

MNow one rust refer to Rule 31,% Time Pfor Trsnsmission, The record on

appeal shall be transmitted to the Apradllate Court within 45 days after
the filing of the notice of appeal,

ONi rmgt rofer to the Appellant's Notice of Appeal filed on April 29,

~18~ FUt A
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1933, (Rlecord,CR-130463,0,45). ¥e can dispose of CR-130453 for this argu-
nent, s it can easily be dstermined thet particular was transnitied §
the proner tima frane,

HOVEVER, ome mmist refer to (Record, GR-131190,p.23) Hoiice of Appezi
by the Defendent dated April 29, 1983, The cause Nos, at the top of the
pege are clear, CR-130463, CGR-131190, and CR-131188; for arzusent omrposes
we'll even go by the date of filtng May 4, 1983; which would neen that

the last day the Clerk would have had %o transnit the record in GR-151190
1

clear

would be July 8, 18832, The statutes ara explicitly, acrd the Appellsie
Court ray grant one extension of time not te exceed 20 days, on & showins
of good cause, and all periise will be nmoticed, Aszin, the siatutes were
rov complied with ond $the Aprellent was denied due process and egusl pro-
tection pursuaut %o our constitution,

MNot only vras the Record 1n GR-13119C not $rznsnitted in time 1t wast
nt even cartified until Aug.Z29, 1983, epourox. 51 days efier the lzst day
due of July 3, 1933,

APPLILANT DOES ORTETT TO ANY FURTHER LITIGATION, AND WILL HOT VAIVE

MY ARGUMEITTS NOW OR IN T% FUTURE BICAUSE OF JUDICTAL AUVODATZES

FAILGRE TO APPLY THE STATITES,

Further, the Siaie of Arizona Deperizent of Corrections is denying the
Appellant adecuate legal library fecilities; as the Apdellant vas placed
in igolation on Tec.l5, 1983, Appellant has filed grievances to the sama
and has not recelved eny effective results. I hase sent numerous kite
orders to CS0 Kangas and same has refused to respond,

The Supreme Court, Mr, Justlce Marshall, held +that the

Tundamental constitutional right of access to couris

requires prison authorities to =ss3ist inmates in prep-

aration and Tiling of meaningful legal papers by provid-

ing prisoners with adeyuate law libraries or adequate

agsistnnee from persons trained in the law. Bounds v,
Smith 97 S.Ct, 14921 (1977).

If The Court of Appeals is in awe to my paramount preparation, the

reason for it is because my wife delivered to ne a Personal flle of legal

19~
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materials or Nov,20, 1983; which is on record here at ASP Central Unit,

One more argunent that is paramount; Appeilant could not proceed oy
way of Rule 24.2, because ILuis Xeme left the Apnellant without counsel
sn Appeal,, Hor could the Appellant proceed by woy of Rule 32, as James
Rumage left the Appellant withcut counsel on Apgpeal,

Thareby, The Appellant respectfully reqguest THE TONGRABLE COURT to
vacate the judgment end sentence had by the Statse on Mar,2 and April 12,
1685, perspectively. SAME ORDER TO THANSPIRE TMMLDIATELY,

Appellant, Respectfully reguest the COURT to suspend 17 A.R.S., Rule
31,21 (lanner of filing and service; copies) purauvant to Rule 32,20
{Suspensicn of the rules); as Appellant does not have the vhere-with-all
to apply Rule 31,21, I do have +two copiess, to which T will send one %o
the Attorney Genaral!s Office. I had to borrow enough carbon paper to do
thls. Thereby, the Avpellant respectfully request the Court to order the
Clerk to make the appropriete copies to forx ar& to the proper parties,

!
Respecifully submitied this JEA ' of Janua#§7

94.
/?//;f,///j u)

FRANK B, mv;ts TR, (pro per)

Copiea of the foregoing mailed
thig #/ day of Jauuary,1984 %ot

COURT OF AYXPEALS
Division One

State Capitol

Proenix, Arizona 85007

¥r, william J, Schater II1
Agsigtant Attorney General
1275 West Washington Street
Phoenix, Arizona 35007

Subsocribed and sworn o baefore me
this 5% dey of Janpary, 1984

£ R
My Commission Expires April 28, 1987 T NAG

commnisslon expives
20~
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QUESTIONS PRESENTED FOR REVIEW

1. Does this Court lack the jurisdiction to consider
this appeal?

2. Although he plea is contrary to the prohibition of
Ariz.Rev.Stat.Ann. § 28-692(C) where appellant agreed, where
he failed to object and where the error was to his benefit,
is reversal required?

3. Was trial counsel ineffective?

4. Has appellate counsel been ineffective?

5. Has appellant been subjected to double jeopardy or
double punishment?

6. TIs appellant without counsel on appeal?
7. Did the prosecutor engage in misconduct?
8. Should the trial court have withdrawn?

9. Did appellant receive full presentence credit?

..
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STATEMENT OF THE CASE

On December 8, 1982, an information was filed in
Maricopa County Superior Court charging appellant with:
Count I, driving while under the influence of intoxicating
liquor or drugs {(hereinafter referred to as DWI), while
license suspended, cancelled, revoked, or refused, a class
5 felony; and Count IX, DWI with two or more prior
convictions for DWI, a class 5 felony. This accusation was
assigned the number 130463. On January 4, 1983, the state
filed an allegation of sik prior felony convictions, and on
February 18, 1983, an allegation of a prior for any
conviction obtained in CR-131188 and/or CR-131190.

On January 19, 1983, a second information was filed
under No. CR~131190, accusing appellant with DWI while
license suspended, canceled, revoked or refused, a class 5
felony. To this, the state added an allegation of
committing a felony while released on bond or own
recognizance, on February 3, 1983; an allegation of the six
prior felony convictions noted in CR-130463; and an
allegation of priors concerning CR-131188 and CR-130463.

Apparently, although not contained in this record on
appeal but referenced throughout this record, a third
information was filed on January 19, 1983, charging
appellant with a third DWI while license revoked, suspended
refused or canceled, a class 5 felony, in CR-131188. (See

Appendix, Appellant's Supplemental Opening Brief.)



On March 2, 1983, appellant and the state entered into
a plea agreement whereby:

1. Appellant would plead guilty to count one as
charged in CR-130463, DWI, a class 5 felony with one prior
felony cenviction;

2. Appellant would plead quilty to DWI, a class 5
felony with one prior felony conviction in CR-131190;

3. Appellant would receive a prison sentence of
4 years in each cause;

4. The sentences 1n each cause would be served
concurrently;

5. Appellant would be granted a presentence bond;

6. CR-131188 would be dismissed;

7. All allegations of prior convictions would be
dismissed except one;

8. The allegations of committing a felony while on
bond or O.R. would be dismissed in CR-131190.

(Plea Agreements, filed Mar. 2, 1983.)

The trial court reviewed the aqgreements with appellant,
advised appellant of the potential consequences, of the
special sentence and release conditions, of the rights
involved and waived by pleading guilty, and established the
absence of force, threats or promises. (R.T. of Mar. 2,
1983, at 4-17; 20-21.) Appellant pled guilty to both

charges, the court established a factual basis for each
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charge and found each plea to have been made knowingly,
intelligently and voluntarily. (Id. at 8; 15-17; 22;
31-32.)

On April 12, 1983, the trial court entered judgment and
imposed sentence. For aggravating circumstances, the court
noted appellant’'s six prior felony convictions. (R.T. of
Apr. 12, 1983, at 38.) Sentences of 4 years in prison were
imposed on each conviction, to be served concurrently.

(Id. at 39.) All remaining terms of the plea agreement
were carried out.

On May 4, 1983, appellant filed a notice of appeal in
both CR-130463 and CR-131190. (Notices, filed May 4,
1983.) A review of the calendar for 1983 clearly reflects
that both notices were untimely filed, thereby depriving
this Court of appellate jurisdiction.

On September 28, 1983, counsel for appellant filed an

opening brief in accordance with Anders v. California, 386

U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493 (1967). Appellant
responded pro per with a supplemental opening brief
received by this office on December 16, 1983, and an
additional supplement received on January 6, 1984. On
January 20, this Court ordered appellee to respond by

filing an answering brief.



ARGUMENTS
¥

THIS COURT IS NOT VESTED WITH THE

JURISDICTION TO CONSIDER THIS APPEAL

BECAUSE OF THE UNTIMELY FILING OF THE

NOTICE OF APPEAL IN EACH CAUSE.

Ariz.Rev.Stat.Ann. § 12-120.21 grants the sole

jurisdiction for any appellate court to review a judgment
or sentence. Rule 31.3, Arizona Rules of Criminal
Procedure, establishes a predicéte to that review; the
filing of a notice of appeal within 20 days after the entry
of judgment and sentence with exceptions not applicable to
this cause. This time limit is jurisdictional; failure to
perfect the appeal on time deprives this Court of

jurisdiction except to enter an order to dismiss the

appeal. Matter of Appeal in Maricopa County, Juvenile

Action No. JS-834, 26 Ariz.App. 485, 549 P.2d 580 (1976).
Judgment of conviction and imposition of sentence
occurred on April 12, 1983. (Minute Entry of Apr. 12,
1983.) The notices of appeal were filed on May 4, 1983.
(Notices, filed May 4, 1983.) A review of the calendar for
1983 reflects that May 4, a Wednesday, was 22 days after
April 12, a Tuesday. There is no way the 20 day period
could be extended by 2 days, such as by holiday or
weekend. The notices were not timely. The time limits are
jurisdictional. Without jurisdiction, this Court must

dismiss the appeal.



NOTE
In both the supplemental brief and the supplement to
the supplement, appellant rambles on about several issues.
Appellee will attempt to respond to the general areas
addressed in appellant's briefs.
II
THE DISMISSAL OF CR-131188 WAS TO
APPELLANT'S BENEFIT, THEREFORE NOT
PREJUDICIAL AND NOT REVERSIBLE.

-Appellant raises an issue concerning the validity of
his quilty plea. As noted in the Statement of Facts,
appellant was charged in CR-130463, 131188 and 131190 with
DWI while license suspended, canceled, revoked, or refused,
in violation of Ariz.Rev.Stat.Ann. §§ 28-692 and -692.02.
Each charge related to a different offense. A plea
agreement led to appellant entering a plea of guilty. as
charged, in 130463 and 131190, and the dismissal of 131188.

As noted by appellant, Ariz.Rev.Stat.Ann. § 28-692(C)
prohibits dismissal of any DWI (1) in return to a plea of
guilty or no contest to any other offense by the person
charged, or (2) for the purpose of pursuing any misdemeanor
or petty offense . . . unless there is insufficient legal
or factual basis. Because of this statutory prohibition
and the disregard of same by the prosecutor in the instant
circumstances, appellant arques that the pleas in CR-130463

and 131190 are null and void.




The trial court recognized the problem and ordered
counsel to file memoranda on the issue. (R.T. of Mar. 2,
1983, at 18-19.) Appellant's trial counsel filed memoranda
which suggested two ways to bypass the legislation found in
Ariz.Rev.Stat.Ann. § 28-692(C). First, appellant was
charged under 28-692.02 which is not affected by 28-692(C);
second, the leqgislature really did not intend for the
statute to apply where the accused was going to plead to
DWI and not a lesser offense. (Defendant's Sentencing
Memorandum, filed Mar. 30, 1983.) The court adopted the
first explanation; that since the charge was pursuant to
Ariz.Rev.Stat.Ann. § 28-692.02, there is no prohibition to
dismissal. (R.T. of Apr. 12, 1983, at 40.)

This is a very troublesome issue. On the one hand,
appellant freely and willingly bargained for and received a
benefit which resulted from disregarding a stautory
prohibition. Should appellant now receive appellate relief
for taking advantage of the system a second time?

Appellee cannot, in good faith, subscribe to the basis
upon which the court ruled nor to the argument made by
defense counsel concerning the legislative intent regarding
Ariz.Rev,Stat.Ann. § 28-692(C). First, the offense or
substantive crime is DWI. Ariz.Rev.Stat.Ann. § 28-692(A)
and (B) criminalize physical control of a vehicle while

under the influence or while there is 0.0]1 percent alcohol



in the blood. Ariz.Rev.Stat.Ann. § 28-692.01 classifies
the various degrees of offenses and establishes penalties.
Ariz.Rev.Stat.Ann. § 28-692.02 increases the punishment
where the DWI offense is committed when the offender's
driver's license is suspended, canceled, revoked or
refused. Therefore, § 28-692.02 is not definitive of a
separate criminal offense; it merely classifies conduct and
enhances a penalty, similar to Ariz.Rev.Stat.Ann.

5 13-604. The crime is not driving with a suspended
license, it is driving while intoxicated. If the license
is suspended, etc. and one drives under the influence, the
penalty is enhanced.

Secondly, counsel's interpretation of legislative
intent is not reflected in the statutory wording nor in the
statutory history. Subsection (C) prohibits a dismissal
for either a plea to any other offense or for pursuing a
misdemeanor arising from the same conduct. It would appear
that the state here agreed to dismiss the DWI in CR-131188
for a plea to the offenses in CR-131190 and 130463. The
fact that the latter offenses are the same as the former is
not addressed by the statute.

The state appears to have entered the plea agreement in
violation of Ariz.Rev.Stat.Ann. § 28-692(C). Appellant was
obviously induced to enter the agreement by this condition

to dismiss CR-131188. The issue becomes one of remedy.



Ariz.Rev.Stat.Ann. § 28-692 does not provide for
sanctions for violation of (C). WNor does any case law. It
1s clear that the state's misconduct inured to appellant's
benefit, not his detriment. Therefore, appellant was not
prejudiced. Tt is unusual that appellant raises the issue
on appeal. If this Court rules the state's conduct to be
null and void, the plea agreements in CR-130463 and 131190
must be invalidated. If the agreements are invalidated,
appellant is back where he was before his change of plea ——
reinstatement of CR-131188, all alleged prior convictions
and the allegations of committing a felony while released.
See plea agreements, paragraph no. 4, page 2. Absent
fundamental error and prejudice to defendant, a reversal is

not proper. See State v. Sorrell, 132 Ariz. 328, 645 P.2d

1242 (1982).

It can also be arqued that appellant clearly waived
this issue for appeal. Both he and counsel were made aware
of the problem. The court inquired into the propriety of
the plea. Not only did counsel not object to the
dismissal, he argqued in favor of it. Failure to object
waives the right to appeal absent fundamental error. State
v. Sorrell, supra. This was not fundamental error.

If this Court rejects the absence of prejudice and
failure to object arguments and finds the dismissal of

CR-131188 to have constituted reversible error, the only
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remedy is to reverse the convictions and remand the case
for reinstatement of CR-131188, all allegations of prior
convictions and all allegatjons of committing a felony
while released on bond or O.R.
I1I
TRIAL COUNSEL WAS NOT INEFFECTIVE.

Appellant makes several allegations of ineffective
assistance of trial counsel. The test is whether, under
the circumstances, the attorney showed minimal competence

in representing the criminal defendant. State v. Watson,

134 Ariz. 1, 653 P.2d 351 (1982). The burden is on the
defendant to show less than minimal competence by a
preponderance of the evidence.

Without reviewing every step taken in appellant's
defense which, in the circumstances, led to a very
favorable plea agreement, appellee submits that appelalnt
has falled to carry his burden. Moreover, appellant’'s
claims of ineffective assistance are generally directed to
conduct that took place before the change of plea. As

such, the claims are waived by the plea. State v. Davis,

134 Ariz. 87, 654 P.24 21 (Ct.App. 1982). There is no

support for appellant’'s claims of ineffective assistance of

counsel.



v
APPELLATE COUNSEL IS NOT INEFFECTIVE.

Appellant also contends that appellate counsel is
ineffective. Failure to raise frivolous issues on appeal
does not constitute ineffective representation.

v
ARIZ.REV.STAT.ANN. § 28-692 IS NOT
VIQOLATIVE OF DOUBLE PUNISHMENT, DOUBLE
JEOPARDY OR EQUAL PROTECTION.

Appellant argues that Ariz.Rev.Stat.Ann. § 28-692
violates the double punishment provisions of
Ariz.Rev.Stat.Ann. § 13-116 and, as charged, violates his
double jeopardy rights. 1In CR-130463, appellant was
originally charged with DWI while license suspended, etc.,
and Count II, DWI with two or more convictions.
(Information, filed Dec. 8, 1982.) WNotwithstanding the
validity of the original charge, it was amended by the plea
agreement and appellant pled guilty to that charge, DWI
while license suspended, etc. There was no double jeopardy
or punishment by the amended charge.

Appellant's equal protection argument is likewise
without merit because of the change of plea.

VI

APPELLANT IS REPRESENTED BY COUNSEL ON
APPEAL.

Appellant contends that he was and is without counsel

on appeal. This claim is belied by the record.



VII

THERE IS NO EVIDENCE OF PROSECUTOR
MISCONDUCT.

Appellant contends that the prosecutor failed to file
memoranda ordered by the court and falsified the record on
many occasions. Regardless of the prosecutor's choice of
filing a memo or the date of items in the record, appellant
fails to reflect how he has been prejudiced. His argument
is without merit.

VITI

APPELLANT'S CHALLENGE TO THE TRIAL COURT
WAS WITHDRAWN.

Prior to his change of plea, appellant orally filed
several pro per motions, including one to change the
judge. (Minute Entry of Feb. 25, 1983.) at the change of
plea, he withdrew this motion, as well as several others.
(Minute Entry of Mar. 2..1983; R.T. of Mar. 2, 1983, at
3-4.)

IX

APPELLANT RECEIVED ALIL PRESENTENCE
CREDIT DUE.

A review of the record reflects that appellant was
arrested in CR-130463 and November 13, 1982, and released
November 14. (Warrant, filed Dec. 2, 1982, and Release
Order, filed Dec. 2, 1982.) In CR-131190, appellant was
arrested and released on December 16, 1982. (Warrant,

filed Jan. 13, 1983, and Release Order, filed Jan. 13,



1983.) On January 6, 1983, appellant was taken into
custody and held without bond. (Release Order, filed

Jan. 13, 1983.) Appellant was granted bond release on
March 2, 1983. (Release Order, filed Mar. 2, 1983.) There
is no indication in this record how much, if any, time was
spent in custody on CR-131188. This record reflects a
total of 56 days spent in jail prior to sentencing on
CR-130463 and 131190. The trial court credited each of
appellant's sentences with 28 days. (R.T. of Apr. 12,
1983, at 39.) Appellant’'s claims of 68 days 1s not

supported by the record.
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CONCLUSION

This Court should dismiss the appeal for lack of
jurisdiction. On the merits, appellant's position
concerning the terms of the plea agreement is well taken.
However, he has failed to preserve his right to have the
issue considered and he has failed to show any prejudice.
Insofar as the remedy is worse than the cure, reversal
might not be a proper remedy. Appellant's remaining
contentions are without factual or legal support. Appellee
submits that the conviction should be affirmed, as well as
the sentence. Appellant has not been aggrieved. Only the
appellee loses and that was by its own choice.

Respectfully submitted,

ROBERT K. CORBIN
Attorney General
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WILLIAM“J. SCHAFER III
Chief Counsel

Criminal Division
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AFFIDAVIT

STATE OF ARIZONA )
) sSS.

COUNTY OF MARICOPA )

R. WAYNE FORD, being first duly sworn upon ocath,
deposes and says:

That he served the attormey for the appellant in the
foregoing case by forwarding two (2) copies of APPELLEE’S
ANSWERING BRIEF, in a sealed envelope, first class postage

prepaid, and deposited same in the United States mail,

addressed to:

JAMES R. RUMMAGE

Deputy Public Defender
132 5. Central, 2nd Floor
Phoenix, Arizona 85004
Attorney for APPELLANT

this 17th day of February., 1984.

SUBSCRIBED AND SWORN to before me this 17th day of

@W/@ Bonil,

February, 1984.

NOTARY"PUBLIC
Commission Expires: L/
é L 17,1786
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