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NOMINATION OF SANDRA DAY O’CONNOR

WEDNESDAY, SEPTEMBER 9, 1981

U.S. SENATE,
CoMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to notice, at 10:10 a.m., in room
1202, Dirksen Senate Office Building, Senator Strom Thurmond
(chairman of the committee) presiding.

Also present: Senators Mathias, Laxalt, Hatch, Dole, Simpson,
East, Grassley, Denton, Specter, Biden, Kennedy, Metzenbaum, De-
Concini, Leahy, Baucus, and Heflin.

Staff present: Vinton D. Lide, chief counsel; Quentin Crommelin,
Jr., staff director; Duke Short, chief investigator; and Candie Bruse,
chief clerk.

OPENING STATEMENT OF CHAIRMAN STROM THURMOND

The CrAlRMAN. The Judiciary Committee will come to order.

It is a privilege to welcome each of you to the opening session of
the Committee on the Judiciary to consider the nomination of
Judge Sandra Day YConnor of Arizona to serve as an Associate
Justice of the Supreme Court of the United States. This is truly a
historic occasion, as it is the first time in the history of cur Nation
that a President has nominated a woman to serve on this august
body. Today we begin the consideration of this nomination.

Under the Constitution, the Senate is charged with the responsi-
bility of deciding whether to grant consent to the nomination.
While the entire Senate will participate in the ultimate decision,
the members of this committee have an initial and solemn duty to
conduct an indepth inquiry into the qualifications of Judge O'Con-
nor.

In response to the trust placed in this committee both by our
colleagues in the Senate and by the American people, we will
conduct this proceeding in a full, fair, and orderly manner. In a
spirit of nonpartisanship, we have made arrangements to receive
both the testimony of the nominee and that of many persons
representing the views of various constituencies.

As we begin our deliberations, we are keenly aware that a Su-
preme Court appointment is unique, not only because it grants life
tenure but, more significantly, because it vests great power in an
individual not held accountable by popular election. Accordingly,
on behalf of the people it is our responsibility to reflect upon the
qualifications necessary for one to be an outstanding jurist. We
?hen must satisfy ourselves that this nominee possesses those quali-

ications.

(1}
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Many believe that the courts of our Nation, over the past dec-
ades, have lost the confidence of the American people. This, we are
told, results from far-reaching and sometimes burdensome deci-
sions which have affected virtually every aspect of our lives.

As one of three coequal branches of our Federal Government, the
judiciary plays a crucial role in interpreting the Constitution and
in applying the laws of Congress. The ability of the Supreme Court
to carry out effectively these responsibilities depends upon the
perception of the people that the Court is worthy of such esteem. It
is absolutely essential that the President nominate and the Senate
confirm only individuals who will contribute to the restoration of
public confidence.

We seek, first, a person of unquestioned integrity—honest, incor-
ruptible, and fair.

We seek a person of courage—one who has the fortitude to stand
firm and render decisions based not on personal beliefs but, in-
stead, in accordance with the Constitution and the will of the
people as expressed in the laws of Congress.

We seek a person learned in the law—for law in an advanced
civilization is the most expansive product of the human mind and
is, of necessity, extensive and complex.

We seek a person of compassion—compassion which tempers
with mercy the judgment of the criminal, vet recognizes the sorrow
and suffering of the victim; compassion for the individual but also
compassion for society in its quest for the overriding goal of equal
justice under law.

We seek a person of proper judicial temperament—one who will
never allow the pressures of the moment to overcome the compo-
sure and self-discipline of a well-ordered mind; one who will never
permit temper or temperament to impair judgment or demeanor.

We seek a person who understands and appreciates the majesty
of our system of government—a person who understands that Fed-
eral law is changed by Congress, not by the Court; who under-
stands that the Constitution is changed by amendment, not by the
Court; and who understands that powers not expressly given to the
Federal Government by the Constitution are reserved to the States
and to the people, not to the Court.

Judge O’Connor is the first nominee to the Supreme Court in 42
vears who has served in a legislative body. It is my belief that her
experience as majority leader in the Arizona Senate will help her
and, through her, the other members of the Court in recognizing
and observing the separation of legislative, executive, and judicial
powers mandated by the Constitution.

Judge O’Connor is also the first nominee to the Supreme Court
in the past 24 years who has served previously on a State court.
That experience gives us hope that she will bring to the Court, if
confirmed, a greater appreciation of the division of powers between
the Federal Government and the governments of the respective
States.

Judge (YConnor, we welcome you to the committee and to the
Senate. I know you share our anticipation as we begin the process
which allows us the opportunity to renew the essence of the Ameri-
can experiment in government,
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Before calling upon the distinguished Attorney General for his
presentation of President Reagan’s nominee, each member of the
committee will be recognized for brief opening remarks. The Chair
now recognizes the ranking minority member, Senator Joseph R.
Biden of Delaware, after which the other members of the commit-
tee will be recognized.

Senator Biden?

OPENING STATEMENT OF SENATOR JOSEPH R. BIDEN, JR,

Senator BipeEN. Thank you, Mr. Chairman.

Welcome, Judge O’'Connor, Senator Goldwater, Senator DeCon-
¢ini, Congressman Rudd.

It is a very formidable task, I know, to sit there and react to the
varying views of the Senators on this committee. There is no other
committee in the U.S. Senate that reflects as widely and as thor-
oughly the views of the entire Senate. I wish you luck in your
forthcoming efforts to answer all the questions that will be put to
you.

There is no more important responsibility for the Senators who
serve on this committee, in my opinion, Judge, than the one we
will exercise today—that is, reviewing the qualifications of a nomi-
nee for the U.S. Supreme Court. The Supreme Court has a pro-
found impact on the shape of our Government and the well-being
of our people.

Accordingly, T believe it is necessary at the outset of these hear-
ings on your nomination to define the nature and scope of our
responsibilities in the confirmation process, at least as I under-
stand them.

First, as a Member of the U.S. Senate, I am not choosing a
nominee for the Court. That is the prerogative of the President of
the United States, and we Members of the U.S. Senate are simply
reviewing the decision that he has made.

Second, our review, I believe, must operate within certain limits.
We are attempting to answer some of the following questions:
First, does the nominee have the intellectual capacity, competence,
and temperament to be a Supreme Court Justice? Second, is the
nominee of good moral character and free of conflict of interest
that would compromise her ability to faithfully and objectively
perform her role as a member of the U.S. Supreme Court? Third,
will the nominee faithfully uphold the laws and Constitution of the
United States of America?

We are not attempting to determine whether or not the nominee
agrees with all of us on each and every pressing social or legal
issue of the day. Indeed, if that were the test no one would ever
pass by this committee, much less the full Senate.

However, your views on social and legal issues and how these
views will offset your interpretation of the Constitution of the
United States are important. Indeed, in your case, Judge, 1 believe
it is essential that the committee in these hearings make a thor-
ough effort through intensive questioning on various issues, to
better determine your judicial philosophy—not necessarily your
precise position on an issue but what your philosophy of the law is.

1 say this because if there is one aspect of this nomination that
concerns me—and I must acknowledge it does not concern me very
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much at this point—it is your lack of extensive constitutional
experience. Despite the intensive investigations into your back-
ground by the committee, both minority and majority, it is frankly
difficult to determine from your record your depth of understand-
ing and your precise views of American jurisprudence, and how
you will apply that if you sit as a Supreme Court Justice.

It is my sincere hope that you will be able to demonstrate to us
in these hearings that you do possess this competence, and 1 be-
lieve that in every other respect you are on the record an impres-
sive nominee who is highly qualified to take a place on the Su-
preme Court of the United States.

You may find yourself in the position, Judge, where you have to
make a determination of whether or not your response to a ques-
tion would be in viclation of the judicial canons of ethics, They
seem, on their face, to preclude statements by nominees in any
areas of the law that they might rule on in the future. However,
for the purposes of legal scholarship and determinations of fitness
for office, it is obviously necessary for nominees to state their views
on matters of law and social policy.

The danger a nominee faces in making statements is that at
some point in the future, a case that raises a particular issue may
be presented for a ruling and the judge would have to disqualify
herself based upon having prejudiced the issue in the past by
testifying to it before the Senate committee.

However, I believe nominees should be required to answer all
questions except for those questions that would necessitate an opin-
ion as it applies to a specific set of facts that is likely to come
before the judge for decision. In other words, a nominee can speak
in general terms about the law but should not be forced to state
opinions on controversies likely to come before her, for example,
the constitutionality of a bill now pending before the U.S. Con-
gress.

Therefore, you have a difficult task before you, one on which
there is a great deal of dictum, if you will, but not any firm
opinions. I wish you well in your effort to tread the path between
complying with your view of the judicial canons of ethics and being
forthright with this committee.

Last, I would like to say that there has been a good deal of
discussion and there will be much more discussion about your
being the first woman nominee to the Supreme Court. I think
probably everyone in this body feels that it is high time and it is
long overdue.

They often refer to the Senate as an exclusive club but there is
no more exclusive club in the world than the one that you are
attempting to join. There have been only 102 Supreme Court Jus-
tices during the history of this country, and I suspect that you will
be a very worthy addition to that, making it number 103.

I welcome you again to the committee, look forward to hearing
your answers, and wish you luck.

Thank you very much, Mr. Chairman.

The CHAIRMAN. Senator Mathias of Maryland, the ranking ma-
jority member.
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OPENING STATEMENT OF SENATOR CHARLES McC,
MATHIAS, JR.

Senator MaTuias. Thank you, Mr. Chairman.

The chairman of the committee has called this a historic occa-
sion. It surely is that. It is historic among other things because it
culminates the effort to insure that women have full citizenship in
this country.

Just 334 years ago, in 1647, Margaret Brent was denied the right
to vote in the General Assembly of Maryland. She had all of the
legal qualifications except one—she was a woman, so she was
denied the right to vote. Now today, 334 years later, a woman will
attain the ultimate right to vote, the right to vote on the Supreme
Court of the United States.

Of course, I would say to Judge O’Connor that Mrs. Brent made
one mistake in her attempt to get a vote. She thought she ought to
have two votes, one as a representative of Governor Leonard Cal-
vert’s estate and one for herself: so I would learn from the lesson of
history and only seek at this time a single vote on the Court.

However, 1 think it is important that we savor this moment
because it is a milestone in the history of the Court itself, and
there have been only a few of these moments. We should pause and
realize that we are at the end of an era and at the beginning of an
era. Sixteen years ago, President Johnson nominated Thurgood
Marshall to the Court, and that was clearly a similar moment.
President Johnson said on that occasion, “I believe it is the right
thing to do, the right time to do it, the right man and the right
place.” By changing one word, I think that those words of Presi-
dent Johnson would be just as appropriate today.

I think President Reagan has demonstrated great vision and a
fine sense of history in nominating Judge O’Connor for the seat
that Justice Potterlgtewart has held with such distinction for such
a long time. Reference has been made here this morning to the fact
that she comes from the State courts. But, in that, she follows in
the footsteps of some of the most distinguished Justices who have
ever served on the Court—Justice Cardozo, Justice Holmes, Justice
Brennan—so she will serve in a good tradition.

Shortly after Judge O’Connor was nominated, I had an opportu-
nity to meet with her and to discuss at length a variety of legal
issues. During that conversation, I got a clear sense that when she
is confirmed—I do not say if she is confirmed but when she is
confirmed—that she will come to the Court as an interpreter of the
law rather than as one who writes original law. That is a view with
which [ wholeheartedly concur, and so I shall look forward to the
exchange between Judge (YConnor and the committee in these
hearings.

I think it will be important to go beyond the symbolism which is
so obvious to all of us today and to get to know her as a perscen and
as a potential justice. I think consistent with our constitutional
responsibility to grant or deny consent to the President’s nomina-
tion we must review Judge O’Connor’s qualifications to sit in the
highest court in the land, and we will perform that duty, but I
have no doubt as to the outcome of these hearings.

Thank you, Mr. Chairman.

The CaairmanN. Thank you.
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Senator Kennedy of Massachusetts.

OPENING STATEMENT OF SENATOR EDWARD M. KENNEDY

Senator KenNEDY. Thank you very much, Mr. Chairman.

I, too, want to welcome the nominee to this committee, and say
to Judge O’Conner that since the time that you recieved the Presi-
dent’s endorsement, I think that you have seen both the worst of
this city and the best of it—the worst in being the target of some of
the single-issue constituencies who are going to urge your defeat,
and the best in the fact that you have had the strong and unyield-
ing support of a President of the United States, and strong biparti-
san support from Members of the U.S. Senate who have been
unflinching in support of your candidacy.

As a matter of fact, I have finally found an issue on which I can
agree with Senator Goldwater. I am sure, as has been stated here,
that the outcome for your confirmation is well understood. Howev-
er, I am extremely pleased with President Reagan’s decision to
nominate Judge O'Connor to the Supreme Court. I am proud to
join in the widespread acclaim for your nomination, and look for-
ward to your confirmation and to your service on the Court.

As has been pointed out, for many years there have been women
with the highest qualifications for the Nation's highest Court.
Every American can take pride in President Reagan’'s commitment
to select such a woman for this critical office but the broad support
for Judge O’Connor in this hearing must not become a pretext to
ignore the need for greater representation of women, not only on
the Supreme Court but at every other level of the Federal judiciary
and Federal Government.

Women hold less than 7 percent of all the Federal judgeships. In
two centuries of Federal judicial history, only 50 women have been
appointed to the lower Federal courts, and 44 of them are still
serving there today. In fact, 33 of them were approved by this
committee during the past Congress. All of us who care about this
issue look forward to the day when appointiments to the Federal
bench and to the other high public offices will not stand out as an
historic event simply because the appointees are women.

By some, Judge O’Connor has been termed a judicial consery-
ative. However, simplistic labels are inadequate {o define a com-
plex concept like judicial philosophy, let alone predict a vote in a
future case. What we seek in the Federal courts are judges who
will display legal excellence and personal integrity and sensitivity
to individual rights.

It is offensive to suggest that a potential Justice of the Supreme
Court must pass some presumed test of judicial philosophy. It is
even more offensive to suggest that a potential Justice must pass
the litmus test of any single-issue interest group. The disturbing
tactics of division and distortion and discrimination practiced by
the extremists of the “New Right” have no place in these hearings
and no place in our Nation’'s democracy.

1 look forward to Judge (’Connor’s testimony and her response
to the questions. Based on what I know today, I intend to support
her nomination. I take pride in the cpportunity to participate in
these historic hearings.

The CHAaIRMAN. Senator Laxalt of Nevada.
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OPENING STATEMENT OF SENATOR PAUL LAXALT

Senator Laxart. Thank you, Mr. Chairman.

Mr. Chairman, it is with great pleasure that I join with you and
my colleagues in welcoming Judge Sandra (’Connor on this occa-
sion of her confirmation hearings.

Although Judge O'Connor is no stranger to public life, she has
received the full glare of the national attention given to a nominee
for the U.S. Supreme Court, to say the least. In that spotlight, it is
apparent that she enjoys overwhelming popular support from the
varied and diverse people of our great Nation. This support must
be heartening as you prepare for what we will all appreciate might
be a necessarily grueling ordeal.

Judge O'Connor brings to this office a wealth of experience in
the executive, legislative, and judicial branches of State govern-
ment. However, it is not on one issue or one political question that
the support of the American people is to turn. Rather, I think the
people have expressed their confidence in Judge FConnor’s legal
background, her professional record, and her personal abilities and
integrity. I think that is an important distinction to make. I think
you are here, Judge O’Connor, because you have been a fine judge
and you have been a fine lawyer ahead of that, not a political
activist.

On this committee we have Senators representing the entire
spectrum of political thought in this country. However, we can all
agree that the person chosen to fill the current vacancy on our
Nation's Supreme Court must meet the highest standards of judi-
cial temperament and integrity.

The purpose of these hearings is to inquire into these areas so
that we and the American people can be assured that this lifetime
appointment is filled by a person with the requisite character and
skill to meet the challenges the Court will face in the decades
ahead.

Therefore, Judge 'Connor and your very justifiably proud
family, I welcome you to Washington and [ look forward to the
oppertunity to join in the questioning. 1 wish you well, not only in
the hours ahead but in the many distinguished years you will enjoy
on our highest Court.

I thank you, Mr. Chairman.

The Cnairman. Senator Byrd of West Virginia.

I do not believe he is here.

Senator Hatch of Utah.

OPENING STATEMENT OF SENATOR ORRIN HATCH

Senator Hatcn. Judge O'Connor, we are very happy to have you
and your good husband here today. I am very pleased to support
President Reagan in your nomination to the U.S. Supreme Court. 1
am proud of a President who, whether you agree fully with his
campaign promises or not, is at least trying to live up to them, and
I think it is long overdue to have a woman on the Supreme Court
of the United States of America.

Having spent over an hour with you and in other conversations
with you, I am convinced that you meet many of the highest
qualifications and standards that are essential to serve on the
Supreme Court of the United States of America. I look forward to
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the questions and look forward to getting to know you better
throughout this process.

Myr. Chairman, rather than take any more time, I would ask
unanimous consent that the balance of my remarks be placed in
the record at this point.

The CHaiRmManN. Without objection, it is so ordered.

[Material follows:]



Fron the oftice of

SEN. ORRIN HATCH

Washungon, D € 20510

OPENING STATEMENT FOR SAMDRA O’CONNOR MOMIMNATION
SEPTEMBER 9, 1981

ArticLe 11, SECTION 2 OF THE LONSTITUTION STATES THAT THE
PRESIDENT “SHALL NOMINATE, AND BY AND WITH THE ADVICE AND CONSENT
OF THE SENATE, SHALL APPOINT . . . JuDGES OF THE SUPREME COURT.”
ACCORDINGLY, WE SHARE WITH THE PRESIDENT THE VITAL CONSTITUTIONAL
FUNCTION OF SHAPING THE FUTURE OF AMERICAN JURISPRUDENCE.

WE WOULD PROFIT BY RECALLING THE REASONS THE FRAMERS OF THE
CONSTITUTION SPLIT THE NOMINATION PROCESS FOR SupREME COURT JUDGES
BETWEEN THE EXECUTIVE AND LEGISLATIVE BRANCHES. THE FRAMERS
UNDERSTOOD THE IMPORTANCE OF THE SUPREME COURT TO THE New REPUBLIC,
WHEN MOVING TO ELIMINATE INFERIOR FEDERAL COURTS FROM THE CONSTITU-
TIONAL PLAN, DELEGATE JOHN RUTLEDGE FRom SouTH CAROLINA STATED
THAT:

LT/HE RIGHT OF APPEAL TO THE SUPREME NATIONAL TRIBUNAL

SRS 85" EAESEATS. T B A R0V
THROUGHOUT THE SUBSEQUENT DEBATE IN WHICH INFERIOR COURTS WERE EX-
CLUDED BY VOTE AND THEN RESTORED BY A COMPROMISE THAT ALLOWED Con-
GRESS TO ESTABLISH THEM, THE DELERATES REPEATEDLY AFFIRMED THEIR
CONFIDENCE IN THE SUPREME COURT'S ABILITY TO PROTECT CONSTITUTIONAL
RIGHTS AND SUSTAIN LAWS AND POLICIES DECREED BY CONGRESS.

THE FRAMERS, HOWEVER, KNEW THAT WORDS OF LAW COULD BE SLIPPERY,
THEY HAD EXPERIENCED SUCH INDIGNITIES AT THE HANDS OF THE KING'S
MAGISTRATES, RECOGNIZING THAT THE INTEGRITY OF THE LONSTITUTION'S
WORDS WERE AT STAKE, THEREFORE, THEY WOULD NOT LEAVE THE FORMATION
OF THE SUPREME COURT TO ONE MAM. [F ENFORCEMENT OF THE CONSTITUTION
WERE TO BE COMMITTED TO THE HANDS OF THE JUSTICES, THE FRAMERS WANTED
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TO BE SURE, IN THE WORDS OF ALEXANDER HAMILTON, THAT THEY DESIGNED
"THE PLAN BEST CALCULATED . , . TO PROMOTE A JUDICIOUS CHOICE OF
MEN (INCIDENTALLY, | THINK ALEXANDER WOULD EXTEND HIS LANGUAGE TO
INCLUDE WOMEN IN THIS INSTANCE.) FOR FILLING THE OFFICES OF THE
Unton,” IN SHORT, THIS PLAN WOULD PROVIDE A DOUBLE CHECK ON NOMI-
NATIONS TO INSURE THAT THE CONSTITUTION AND SUCH WORDS AS “DUE PRO-
CESS” OR "EQUAL PROTECTION” MEAN WHAT THE AUTHORS INTENDED NOT
SIMPLY WHAT FIVE APPOINTEES MIGHT CUMULRATIVELY coNcocT., HAmILTON
CONTINUED TO STATE WHY ONE MAN COULD NOT BE GIVEN THIS VITAL TASK:

[ADVICE AND CONSENT/ WOULD BE AN EXCELLENT CHECK UPCN

A SPIRIT OF FAVORITISM IN THE PRESIDENT, AND WOULD TEND

GREATLY TO PREVENT THE APPOINTMENT OF UNFIT CHARACTERS

FROM oTATE PREJUDICE, FROM FAMILY CONNECTION, FROM PER-
SONAL CONNECTION, OR FROM A VIEW TO POPULARITY. AND,

OF STABILITY IN THE ADMINISTRATION. (FEDERALIST 276)

THUS THE FRAMERS UNDERSTOOD THE PIVOTAL ROLE OF THE NATION'S HIGH-
EST JUDICIAL FORUM AND SPECIFICALLY PROVIDED A TWO-STEP SELECTION
PROCESS FOR ITS JUDGES,

WE HAVE ALL HEARD THE ENTHUSIASTIC BOAST OF FORMER CHIEF Jus-
TICE LHARLES EVANS HuGHES THAT “WE ARE UNDER A CONSTITUTION, BUT
THE CONSTITUTION IS WHAT THE JUDGES SAY IT IS." THIS 1S THE UNIN-
HIBITED SPIRIT THE FRAMERS MEANT TO CHECK BY INVOLVING THE SENATE
IN THE SELECTION OF JuUDGES. THE FRAMERS OF THE CONSTITUTION FORE-
SAW THAT THE SUPREME LOURT WOULD HAVE EXTENSIVE AUTHORITY TO INSURE
THAT THEIR DOCUMENT WOULD BE PROPERLY ENFORCED, PRECISELY FOR THIS
REASON, THEY OBLIGATED THE SENATE TO PROTECT THE LONSTITUTION IN
THE NOMINATION PROCESS.

THIS PLACES UPON US A GRAVE RESPONSIBILITY, THIS RESPONSIBILITY
WITH REGARD TG Jupce SANDRA O'CONNOR 1S ONE THAT [ PERSONALLY AM
DELIGHTED TO PARTICIPATE IN, NOT ONLY BECAUSE OF ITS IMPLICATIONS
FOR THE I[NTERPRETATION OF THE CONSTITUTION, BUT BECAUSE | FEEL
THAT JuDGE 0'CONNOR'S SENSE OF CONSTITUTIONAL JUSTICE WILL BE
WORTHY OF THE TRUST PLACED IN THE SuprEME COURT BY THE FOUNDING
FATHERS, AS WE EMBARK UPON THIS INVESTIGATION, HOWEVER, | WOULD
LIKE TO REMIND MY COLLEAGUES AND MYSELF THAT THE STAKES ARE HIGH.,
WE ARE DECIDING TODAY THE FUTURE OF OUR MOST SACRED DOCUMENT.



11

The CHaIRMAN. Senator Metzenbaum of Ohio.

OPENING STATEMENT OF SENATOR HOWARD M. METZENBAUM

Senator MerzeENBAUM. Thank you, Mr. Chairman.

Judge O'Connor, I look forward to this hearing with an open
mind and with a deep sense of inward gratification. I am open-
minded with respect to the confirmation process but I would be less
than frank if I did not admit a high degree of enthusiasm over the
fact that President Reagan has seen fit to appoint the first woman
to the U.S. Supreme Court.

1 come to this hearing with no preconceived notions. If I happen
to disagree with you on any specific issues, it will in no way affect
my judgment of your abilities to serve on the Court. It is a matter
of concern to me, however, that there are certain groups who have
spoken adversely about this appointment by reason of some of your
votes or actions as a State legislator.

I have some very strong feelings about judicial appointments.
Basically, I think that the appointee must be a person of integrity;
a person strong enough to stand up for his or her point of view; a
person who has been shown to be a highly qualified legal scholar;
and a person who will have the kind of character that reflects well
on the judiciary in general.

Your being a woman appointee would not, in and of itself, be
sufficient reason for me to vote to confirm. However, your being a
qualified and able woman of character and ability would provide
me with a great amount of satisfaction in knowing that T had a
%art in the historic process of your confirmation to the Supreme

ourt.

The CuarrMAaN. Senator Dole of Kansas.

OPENING STATEMENT OF SENATOR ROBERT DOLE

Senator DoLE. Thank you, Mr. Chairman.

I, ike everyone else in this committee, welcome Judge O'Connor
to the committee. I want to commend the chairman for the fine
attendance we have this morning, an indication of strong leader-
ship. We appreciate that.

However, as I think has been said, we are all aware of the
uniquely historic occasion that we are participating in, particularly
those of us who are privileged to serve on this committee. What-
ever else these hearings may tell us, I have a sense already of your
own feeling for the institution to which you have been nominated
by President Reagan.

The Supreme Court stands at the very center of American life.
Its decisions define public policy for decades to come. The words
used to explain its reasoning shape the law and its practice for
thousands of practitioners and millions of citizens.

Not least of all, the Court in recent times has been called upon
to render judgments in cases of almost bewildering complexity,
fraught with delicate moral or social implications. Should vou be
confirmed and take your place alongside our other brethren, you
will undoubtedly find yourself confronted with issues Solomon him-
self might agonize over.

It is not my job, nor does it fall within the realm of senatorial
prerogative as [ understand it, to nail down precisely your views on

8I-101 O—81——=2
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a host of controversial questions you may face on the bench. How-
ever, it is useful I think to call to mind the words and the example
of Oliver Wendell Holmes.

Mr. Justice Holmes was a legal interpreter, not an independent
policymaker. When a young friend seized the opportunity to urge
him to, as he put it, “Do justice,” Holmes replied: “That is not my
job. My job is to play the game according to the rules.”

The Judiciary Committee is faced with the job of examining your
prior record and assessing your present qualifications to perform a
role with profound impact on American society. Most of all, howev-
er, we are here to learn if you, like Mr. Justice Holmes, intend to
play the game according to the rules.

In this regard, I find it encouraging that you bring to these
hearings a rich and varied background. Some Justices come to
Washington known chiefly as legal educators. Others are Washing-
ton lawyers, leaders of the bar, or prominent figures from State
and national politics.

Justices may pursue many paths to the Court but few have won
separate reputations, as you have, on the campus, in the legisla-
ture, in the practice of law, and on the State bench. Few have
arrived in this city with a better insight into the legislative and
judicial dichotomy.

Having helped to write laws, I expect you have come to appreci-
ate the limitations of statutes alone. Having interpreted laws, I
expect you have come to value the continuity of precedent and the
wisdom of plain commonsense. Of course, as your presence here
demonstrates, it is sometimes plain commonsense to break with
precedent. I might add, better 190 years late than never.

No single act by a President reverberates with greater historical
force than his nominations to the Supreme Court. No senatorial
function ranks higher in importance than deciding the qualifica-
tions of would-be Justices. In that spirit, and cognizant of the
special interest that surrounds this nomination, I look foward to
exploring in detail your judicial philosophy.

I would add, Judge O’Connor—and [ think I can summon the
ghosts of Roger Taney and Louis Brandeis to my side in saying
this—you are among friends.

The CHAIRMAN. Senator DeConcini is next but he will be heard
from later.

Senator Simpson of Wyoming.

OPENING STATEMENT OF SENATOR ALAN K. SIMPSON

Senator SimpsoN. Thank you, Mr. Chairman.

“Historic” is overused here this morning but very appropriate. I
have a special feeling about the situation since I happen to repre-
sent the State of high altitude and low multitude, where we had
the first woman justice of the peace, we had the first woman
Governor, and we also were the first State in the Union to give
women the right to vote, an interesting thing at that time of our
rather robust history.

Therefore, it is a historic occasion, the confirmation of a Su-
preme Court Justice. I think it achieves our very fullest and most
solemn task in the constitutional advise and consent function of
the Senate.
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I have a fascinating footnote. Less than half of the Members of
the Senate were serving in this body when we confirmed the last
Justice of the Supreme Court, as recently as December of 1975.
Now that either says a lot about the tenure stability of judges, or 1
have a hunch it actually says a great deal more about the realities
of the job security enjoyed by your inquisitors who are here ar-
rayed today. [Laughter.]

Therefore, it is an extraordinary position, life tenure. The pur-
pose of it, of course, was to allow the judiciary to operate freely
without political tampering that so weighted down previous judicial
systems. The judiciary then was to transcend the politics so proper-
ly part and parcel of the other two branches.

That marvelous check and balance that has proven so very work-
able and so very flexible in over 200 years also requires that
members of the Federal judiciary submit themselves to the scruti-
ny and the searching inquiry of the executive and the legislative
branches, and the latter is what we are up to today.

Really, seldom does the constitutional process offer such a very
direct participation and observation. This proceeding I think would
be perceived with great favor by the Founding Fathers. I think it is
just exactly what they had in mind.

Just a final personal note, Mr. Chairman. I am very impressed
by this lady. I greatly enjoyed my first visit with her. She is an
observant, bright, lucid, articulate, thoughtful, sharp, curious
person. She has a nice touch of wit and a warm sense of humor
which one sorely needs when the brittle, cold winds of ridicule and
harsh judgment whistle around this place, I can tell you, and the
place east of us across the pasture there.

Therefore, I think we need more legislators as judges, just as we
have come to enjoy on this panel that remarkable judge from
Alabama, Senator Heflin, who adds so much to our deliberations
here. I do feel an extra special form of kinship with Judge O’Con-
nor. My path that led me here is very similar to the one that she
took, both serving as attorneys and assistant attorney general, and
in the general practice of law and civic work, and legislators in the
State legislature where you never become known as a statesman.
You are just the guy or the gal that voted against the “red fox
bill,” and I know how tough that gets. The judge was also majority
floor leader, and that is something I enjoyed so much, much better
than being minority floor leader.

Therefore, you have a diverse and lively background and you are
an involved and committed woman in both your public and your
personal life. I commend you, who have served as attorney and
judge and legislator, involved citizen, wife, mother.

Then to find one final tidbit of accord, your son Brian OQ'Connor
and my son Colin MacKenzie Simpson are classmates and seniors
together at Colorado College and enjoy each other’s company very
much, out in the West we both enjoy. That must be an Irish and
Scots situation beyond belief.

Enough: My time runs. However, I do feel that here is a person
who brings a real touch of class to this office, this Government,
this city, and this place. I think that we will all perceive that at
the conclusion of the hearings. I shall be listening with great
interest, and I welcome you, Judge.
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The CHAIRMAN. Senator Leahy of Vermont.

OPENING STATEMENT OF SENATOR PATRICK J. LEAHY

Senator LEaHY. Thank you, Mr. Chairman.

If T had to choose one moment to explain the most about the way
the American system of government worked, it would probably be
the moment when we choose a Justice of the Supreme Court. It is a
moment when the interests of all three branches of Government
join, also when the guardianship of the Constitution has to be
safely conveyed.

The Supreme Court has succeeded as the interpreter of the Con-
stitution, arbiter of great conflicts, not only because of wisdom and
a sense of history but because even in the most divided times in
this country, the American people have kept the sense and feeling
of respect that the Court has earned. Above all, this has been a
Court of fairness and a Court of competence. It is these qualities
that must characterize any nominee to that Court.

I believe that Judge O’Connor comes to this committee with
impressive credentials, and I praise President Reagan in making
this appointment. I also praise his wisdom in picking somebody
who has historical ties to the State of Vermont, and I am sure that
that must have had something to do with the position you find
yourself in today.

Her tenure on the appellate division bench has not been long in
years but I think, to go back to some of the history that Senator
Dole referred to earlier, we should realize that only 60 of the 101
Justices sitting now or in the past have had any prior judicial
experience. Only 41 of these had over 5 years of service when
confirmed, and among those who had no prior experience were
included John Marshall and Joseph Story, Roger Taney and Louis
%farﬁieis, and if you do not count his service as police judge, Hugo

ack.

Our examination of Judge O’Connor’s judicial philosophy, that is
relevant and important, but we should not condition our confirma-
tion on her agreement with any opinions of ours, so long as her
philosophy is within the norms set down by the Constitution itself,
We are a pluralist republic, no less on the bench than in a Ver-
mont town meeting or a national election.

I enjoyed my own visit with Judge O’Connor. I told her at that
time I really did not care whether she was a Republican or a
Democrat, a conservative or a liberal. That is not the issue. The
issue iz one of competence and whether she has a sense of fairness.
I am convinced on both counts.

No one can now safely forecast the issues that will dominate the
coming years on the Court, but certain questions never will and
never should go away—how to balance the powers among the
branches of Government and how to maintain the Court’s coequal
status while serving as the ultimate forum on the actions of other
branches and States, will always be perplexing. The right answers
have never been obvious, and they will not be during the time you
serve on that Court. So far in our history there has been a remark-
able acceptance of judicial interpretations, a willingness to make
the necessary changes to conform to judicial mandate.
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Federalism is another issue that will never be settled for all
time. However, Judge O'Connor’s background as a jurist, a legisla-
tive leader, and a legal writer convinces me that she would bring
to the Court a bounty of practical experience in dealing with these
sensitive issues.

However, in the end the Court’s highest duty is liberty. In the
United States there is no national dogma, no unvarying platform,
no orthodoxy save the notion that all other rights proceed from the
right of free expression. Not every Supreme Court decision will be
popular, and decisions upholding nonconformist expression will be
particularly unpopular.

John Chipman Gray once wrote that “A court generally decides
in accordance with custom because a community generally thinks
its customs right.* * * The custom and the ethical creed are usual-
ly identical. But which of the two is the real source of the law is
shown in the cases where they differ.”

There may come times when the modern electronic revolution—
television, political polls, and computer-armed direct mail experts
on: the right or the left—may demand instant consensus. However,
one institution that must survive such times is the Supreme Court,
where instant consensus must never result in instant justice.

In conclusion, as Justice Brandeis once said, “If we would guide
by the light of reason, we must let our minds be bold.” I think you
have a mind that is and will be boid, Judge O’Connor. I welcome
you here today, and I look forward to these hearings.

Thank you.

[Material follows:]
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NPENING STATEMENT
OF
SenaTor_PaTrick J, Leawy
BEFERE THE
SENATE JupIicIARY CoMmITTEE_HEARINGS ON

THE NRMINATION F Jupse SanDra Nay U'CENNOR TO BE
AN ASSOCIATE UST[Cﬁ OF THE SUuPREME COURT
N

O SErremper 9, 1985
IF | HAD TO CHOOSE ONE MOMENT THAT EXPLAINED THE MOST ABOUT
THE WAY THE AMERICAN SYSTEM OF GOVERNMENT WORKED, 1T WOULD PROBABLY
BE THE MOMENT WHEN WE CHOOSE A JusTICE OF THE SupreME Court, IT 13
A MOMENT WHEN THE INTERESTS OFALL THREE BRAMCHES OF GOVERNMENT JOIN
AND A MOMENT WHEN THE GUARDIANSHIP OF THE CONSTITUTION MUST BE
SAFELY CONVEYED.

THE SupreME COURT HAS SUCCEEDED AS THE INTERPRETER OF THE
COMSTITUTION AND THE ARBITER OF GREAT CONFLICTS NOT ONLY BECAUSE OF
WISDOM AND SENSE OF HISTORY, BUT BECAUSE EVEN IN THE MOST DIVIDED
OF TIMES THE COURT HAS EARNED AND KEPT THE RESPECT OF ALL MMERICANS,
ABOVE ALL, THIS HAS BEEN A COURT OF FAIRNESS AND COMPETENCE, IT
1S THESE QUALITIES THAT MUST CHARACTERIZE ANY NOMINEE TO THE COURT,

JupGe N'CoNNOR COMES TO THIS COMMITTEE WITH IMPRESSIVE
CREDENTIALS, HAVING BEEN ACTIVE IN THE PRACTICE OF LAW, IN THE
LEADERSHIP OF THE ARIZOMA SEMATE, AS A TRIAL JUDGE, AND THEREAFTER
A STATE APPELLATE JUDGE. WHILE HER TENURE ON THE PPPELLATE NIVISION
BENCH HAS NOT BEEN LONG IN YEARS, IT IS EASY TO FORGET THAT THE
SuprReME COURT DEMANDS A DIVERSITY OF TALENT AND EXPERIENCE, MORE THAN
LENGTH OF SERVICE IN THE JUDICIAL BRANCH. fnLy B0 ofF THE 101 JusTicEes
SITTING NOW OR IN THE PAST HAVE HAD ANY PRIOR JUDICIAL EXPERIENCE,

AND ONLY U1 OF THESE HAD OVER FIVE YEARS OF SERVICE WHEN CONFIRMED.

AND AMONG THOSE WITH NO PRIOR EXPERIENCE WHATSOEVER WERE JOHN MARSHALL,
Josepn Story, Rocer R, Tanev, Lours M. Brawpers, anp Huco L. PLack

(IF YOU EXCLUDE HIS SERVICE AS A POLICE JUDGE),

THESE NEXT DAYS WILL GIVE US A CHANCE TO HEAR Jupge O'ConNOR’s
VIEWS ON A WIDE KANGE OF LEGAL TOPICS. BUT WHILE OUR EXAMINATION
OF HER JUDICTAL PHILOSOPHY 15 RELEVANT AND IMPORTANT, WE SHOULD NOT
CONDITION HER CONFIRMATION ON HER AGREEMENT WITH ANY OPINIONS OF
OURS, 50 LONG AS HER PHILOSOPHY IS WITHIN THE NORMS SET DOWN BY
THE CONSTITUTION 1TSELF, OURS IS A PLURALIST REPUBLIC, NO LESS ON
THE BENCH THAN IN A VERMONT TOWN MEETING OR A NATIONAL ELECTION,
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IT MAY BE SAID THAT EVERY NEW JUSTICE COMES TG THE SUPREME
CourRT AT A PARTICULAR CONSTITUTIONAL MOMENT. [IF THE WISDOM OF THE
CONSTITUTION IS ETERMAL, THE TASK OF DISCOVERING THAT WISDOM IS
NEVER-ENDING., NO ONE CAN NOW SAFELY DESCRIBE THE PRESENT CONSTITUTIONAL
MOMENT OR FORECAST THE 1SSUES THAT WILL DOMINATE THE COMING YEARS ON
THE CourT. BuT CERTAIN QUESTIONS NEVER WILL AND NEVER SHOULD GO AWAY,
ONE 1S HOW TO BALANCE THE POWERS AMONG THE BRANCHES OF GOVERNMENT.
THE SuPREME COURT ULTIMATELY DECIDES IF THE WILL OF CONGRESS HAS
BEEN FOLLOWED WHEN LAWS ARE APPLIED OR, IN SOME INSTANCES, IF
CONGRESS HAS FAITHFULLY FOLLOWED  THE CONSTITUTION,

ALt WILL AGREE THAT THE POWER TO DECLARE THE ACTS OR RESOLVES
OF OTHER BRANCHES OF GOVERNMENT [NVALID HAS NEVER RAISED THE COURT
OVER THE OTHER BRANCHES OR OVER THE STATES, MAINTAINING THE COURT'S
CO-EQUAL STATUS WHILE SERVING AS THE ULTIMATE FORUM ON THE ACTIONS
OF OTHER BRANCHES AND THE STATES WILL ALWAYS BE PERPLEXING, THE
RIGHT ANSWERS HAVE NEVER BEEN 0BVIOUS. FOR EXAMPLE, WHO WOULD
HAVE QUIBBLED WITH THE WORDS OF THE CQURT WHEN IT SAID iN 1946,
“IT I's HOSTILE TO A DEMOCRATIC SYSTEM TO INVOLVE THE JUDICIARY IN
THE POLITICS OF THE PEOPLE.” YET | QUOTE FROM A CASE THAT DECLINED
Supreme COURT REVIEW OF STATE APPORTIONMENT DECISIONS, A CASE
OVERRULED IN 1962 BY BAKER v, CARR. AND WHO WOULD ARGUE TODAY THAT
FOR NEARLY 20} YEARS SINCE BAKER THE CAUSE OF EQUAL REPRESENTATION
HAS DRAMATICALLY IMPROVED BECAUSE THE COURT DECIBED, RELUCTANTLY,
THAT THERE ARE MOMENTS TO BECOME INVOLVED IN CONTROVERSIES GENERALLY
LEFT TO THE STATES?

SO FAR IN OUR HISTORY THERE HAS BEEN A REMARKAELE ACCEPTANCE
OF JUDICIAL INTERPRETATIONS AND A WILLINGNESS TO MAKE THE NECESSARY
CHANGES TO CONFORM TO JUDICTAL MANDATE. THE WILLINGNESS COMES FROM
A RESPECT FOR THE COURT AS AN INSTITUTION THAT PLACES JUSTICE OVER
PERSONALITY AND PRESSURES OF THE MOMENT. THAT WILLINGNESS WILL BE
RENEWED AND THE COURT'S READINGS OF THE CONSTITUTION WILL BE ACCEPTED
AS THE LAST WORD SO LONG AS THEY CONTINUE TO MERIT WHAT LINCOLN ONCE
REFERRED TO AS “CLAIMS TO THE PUBLIC CONFIDENCE.” THAT CONFIDENCE
MUST ENDURE, IF THE UNIQUENESS OF THE COURT IS TO ENDURE,

FEDERALISM 1S ANOTHER ISSUE THAT WILL NEVER BE SETTLED FOR
ALL TIME, CHIEF JusTiCE CHASE SAID MORE THAN A HUMDRED YEARS AGO
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THAT “THE CONSTITUTION, IN ALL OF ITS PROVISIONS LOOKS TO AN
INDESTRUCTIBLE UNION, COMPOSED OF INDESTRUCTIBLE STATES.” TIME,
CHANGE, AND THE MOBILITY OF OUR SOCIETY HAVE PUT TERRIBLE PRESSURES

ON OUR UNION, AND THE GROWTH OF GOVERNMENT WEIGHS HEAVILY ON THE
FABRIC OF FEDERALISM, JuDGE 0'CONNOR'S BACKGROUND AS A JURIST,
LEGISLATIVE LEADER, AND LEGAL WRITER CONVINCES ME THAT SHE WOULD BRING
TO THE COURT A BOUNTY OF PRACTICAL EXPERIENCE IN DEALING WITH THESE
SENSITIVE I1SSUES,

But 1N THE END, THE COURT'S HIGHEST DUTY IS LIBERTY., IN THE

UNITED STATES THERE IS NO NATIONAL DOGMA, NO UNVARYING PLATFORM,
NO ORTHODOXY, SAVE THE NOTION THAT ALL OTHER RIGHTS PROCEED FROM THE
RIGHT OF FREE EXPRESSION., NoT EVERY SUPREME COURT DECISION WILL BE
POPULAR, AND DECEISIONS UPHOLDING NONCONFORMIST EXPRESSION WILL BE
PARTICULARLY UNPOPULAR, JOHN CHIPMAN GRAY ONCE WROTE:

“A COURT GENERALLY DECIDES IN ACCORDANCE WITH

CUSTOM BECAUSE A COMMUNITY GENERALLY THINKS

ITS CUSTOMS RIGHT..,THE CUSTOM AND THE

ETHICAL CREED ARE USUALLY IDENTICAL. But

WHICH OF THE TWC IS THE REAL SOURCE OF THE

LAW IS SHOWN IN THE CASES WHERE THEY DIFFER.”

THERE MAY COME TIMES WHEN THE MODERN ELECTRONIC REVOLUTION --
TELEVISION, POLITICAL POLLS, AND COMPUTER-ARMED DIRECT MAIL
EXPERTS == MAY DEMAND INSTANT CONSENSUS. ONE INSTITUTION THAT
MUST SURVIVE SUCH TIMES 15 THE SUPREME COURT, WHERE INSTANT CONSENSUS
MUST NEVER RESULT IN INSTANT JUSTICE.

Topay 1s A TIME FOR THE COURT TO EXAMINE MORE DEEPLY THAN
EVER THE LIMITATIONS ON ITS POWER AND 1TS ROLE IN THE SCHEME OF
OUR GOVERNMENT, DBUT THE PRESSURES ON THE COURT TO YIELD UP THE
GAINS OF THE PAST GENERATIONS IN LIBERTY AND EQUALITY MAY
BE SUBSTANTIAL,AND IT IS5 THEREFORE ALSQ A TEIME TO BE WATCHFUL AND
STRONG.

As JusticE BRANDELDS ONCE SAID, "IF WE WOULD GUIDE BY THE
LIGHT OF REASON, WE MUST LET OUR MINDS BE BOLD.”

We weLcome JupcE O'CONNOR AND LOOK FORWARD TO BEING WITH
HER DURING THESE IMPORTANT HEARINGS.
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The CHalrRMAN. Senator East of North Carolina.

OPENING STATEMENT OF SENATOR JOHN P. EAST

Senator East. Thank you, Mr. Chairman.

Mrs. O’Connor, I welcome you this morning and congratulate you
on your nomination. Senator Simpson is absolutely right in imply-
ing that every Member of the Senate has somewhat of an envy of
those who may be going on to the Supreme Court for that lifetime
appointment. We live in that very imperfect and unsettled world of
having to run for reelection, and grappling with high interest rates
and related matters, so we do envy you down deep in our heart of
hearts, no question about that.

It is an honor, as a freshman Senator, to be a part of this very
important process of confirming a Justice to the U.S. Supreme
Court. This is a historic occasion, not only because you are the first
woman nominee but because this, of course, represents the first
great opportunity of this administration to change the general
course and direction of the U.S. Supreme Court, one of the three
great, vital institutions of the American system of government.

Therefore, 1 look forward to being a part of this. I hope that our
questions can be questions of substance and depth so that we can
fulfill our constitutional obligation as a part of the confirmation
process.

Mr. Chairman, in the interest of time I would like the balance of
my remarks to be entered into the record.

The Cuarrman. Without objection, so ordered.

Senator EAst. Again, my congratulations to you for your nomina-
tion, and I welcome you here to the Senate Judiciary Committee
this morning.

[Material to be supplied follows:]
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STATEMENT OF SENATOR EAST ON CONFIRMATION OF SANDRA O'CONNOR

Mr. Chairman, I thank you for this opportunity to
make a few opening remarks on this very important
nomination.

Perhaps the most important guestion before the
Committee today is not whether Judge 0'Connor is
to be confirmed as a Supreme Court Justice, but what
the role of the United States Senate ought to be in
the process of selecting a Justice of the Supreme
Court. The Constitution imposes on the Senate the
duty to exercise an advice and consent function.

In my view, this duty includes a respomsibility to
scrutinize carefully all of the nominee's gualifications
to sit on the High Court. Among the most important of
these gualifications is that the nominee havé a

profound respect for the Constitution. Such respect

for the Constitution can only be evidenced by a
determination to interpret that document according

to its true meaning, and to abjure the law-making
function that the Supreme Court bas taken unto itself

in recent years.

If I am correct in thinking that the Senate must
scrutinize the degree t; which a nominee respects the
Constitution as a document to be interpreted according

to its true meaning, then the guestion arises how
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Senators are to inform themselves in this a;ea. Unlike
education and experience, a nominee's constitutional
philosophy cannot be reduced to lines on a resume. Nor
is a nominee's own self—ééscription as a “strict
constructionist” or a "judicial conservative" likely

to be helpful, since such labels mean different things

to different people. Unless a nominee has a long record
of prior judicial decisions on constitutional law, or
other writings on the Constitution and what it means, the
only way for a Senator to find out whether the nominee
will interpret the Constitution according to the intentions
of its framers is to ask specific guestions about
constitutional law.

There is, of course, a significant limitation on a
Senator's right to receive candid answers from a nominee
on questions of constitutional law: It would be wrong
to expect promises of certain votes in parzkcular future
cases. But this is no bar to fvll discussion of past
cases and competing doctrines. Such discussion does not
amount to a promise because thé Senators and the nominees
ought to understand that no judge can decide how to rule
on a case without having read the briefs, heard the oral
arguments, and conferred with the other members of the
court.

With the understanding that no promises will be requested
or received, I fervently hope that Judge O'Connor will be .
willing to share with us her views on constitutional law,

including her reactions to the Supreme Court's past cases,
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Only with the benefit of such information will the
Senate be able to exercise its constitutional advice
and consent function in an informed and intelligent

fashion.
The CHAIRMAN. Senator Baucus of Montana.

OPENING STATEMENT OF SENATOR MAX BAUCUS

Senator Baucus. Thank you, Mr. Chairman.

I would like to take this opportunity to address the nominee
directly.

Judge O’Connor, this is a special occasion for each of us. It is our
first Supreme Court nomination hearing, and I thought it would be
fitting to use this short time to tell you how I personally feel about
this nomination.

For you, as a judge, as a lawyer, as a citizen, as a woman, as a
human being, it is a great personal tribute and a high honor to be
nominated by the President of the United States to be an Associate
Justice of the United States Supreme Court.

For me, this is a moment of special responsibility under the
advise and consent powers given the Senate by article 2 of the
Constitution, to determine whether your nomination should be con-
firmed. I view it as an important obligation to assure the American
people that you are a nominee of the highest integrity and compe-
tence; that your view of the Constitution, your view of our form of
government, and your view of the role of the Supreme Court are
consistent with the best interests of our Nation.

For cur country, it is our brief and only opportunity to examine
an individual who will have profound impact on us, our children,
and our grandchildren. Once confirmed, life tenure will give you
the requisite independence to decide cases fairly and wisely, yet
that tenure will also forever foreclose any opportunity to review
your performance.

As a former State legislator who faced several moments of truth
with Arizona voters, I am sure you appreciate the value of that
kind of public accountability. In a sense, these hearings will be
your last opportunity for public accountability. I hope you ap-
proach them in that light.

Finally, for our Nation this is one of those rare opportunities to
examine the role of the Supreme Court and try to determine its
proper relationship to the Congress, to the President, and to indi-
vidual citizens.

I therefore believe that it is incumbent upon us, each of us, to be
thoughtful, candid, and forthright, and to take the time to fully
and completely exercise our obligations.

I will ask you about general principles you believe a judge should
follow in deciding cases. I will ask you how you, as a member of the
Court, would go about increasing our citizens’ respect for the Su-
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preme Court and the Federal judiciary. I will ask you whether
Congress should respond to decisions of the Supreme Court by
limiting Supreme Court review of constitutional questions. Finally,
I will ask you how you, Justice Sandra O’Connor, hope to be
remembered in history. 1 look forward to our discussion of these
issues.

Thank you very much.

The CHAIRMAN. Senator Grassley of lowa.

OPENING STATEMENT OF SENATOR CHARLES E. GRASSLEY

Senator GrassLEY. Judge O’Connor, I once again extend my con-
gratulations to you on your nomination for Associate Justice of the
Supreme Court.

Your nomination is important in and of itself and because it will
hopefully set the stage for fulfillment of President Reagan’s prom-
ise to reverse a current trend in the Federal courts. We hope that
this nomination will be the first of several appointments to the
Supreme Court by this President and that it will signal a dramatic
return by Federal court appointees at all levels who are committed
to the preservation of our greatest constitutional principles.

Through the strict observation of both the separation of powers
by restraining from legislating from the bench, as well as vigorous
enforcement of the division of powers by acting when necessary to
prevent the Congress from usurping powers reserved to the States,
will start the Court back down the road in the right direction. We
also pray that these Reagan appointees will differ from many
recent appointees by showing at least as much compassion for
society’s innocent victims as its criminal wrongdoers. These are the
qualities of individuals the President promised to appoint when he
was campaigning, and indeed that was the explicit pledge of the
platform upon which he ran.

It is already apparent that you, Judge O’Connor, exhibit some of
those qualities, just by the mere fact that you are sitting before us
today. I have the utmost respect for President Reagan’s judgment,
and I received the impression through our meeting a few weeks ago
that you are a warm, perceptive, and articulate person. I also can
see from your judicial opinions, published comments, and record in
the State legislature, that you are a master of the law as well.

I debated with myself about approaching the subject of the fact
that you are a woman but I think it is necessary to recognize that
that fact alone may indicate more about your character and compe-
tence than anything which appears on your résumé. That is be-
cause the profession of law was closed to women for a long time
both legally and figuratively. Your presence here today indicates to
me that you had the stamina to succeed in what was and still is a
male-dominated arena. 1 just want to let you know that I admire
you for your success.

However, we must not forget that your selection by the President
is made only with the advice and the consent of this Senate. This
constitutional role is not one to be taken lightly. Our questioning of
you and other nominees must be thorough and direct, and we must
insist upon at least as much clarity and candor in your answers to
our questioning as has been given by other recent nominees to the
Supreme Court. At the conclusion of these hearings, we must be
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able to report not only to the full Senate but also to the President,
and indirectly to the citizenry who elected him, that your nomina-
tion represents a campaign promise kept.

Hopefully our report will be that you are the perfect model for
future Reagan Court appointees—that you, Judge O’Connor, as an
individual are first committed, without apology and uncompromis-
ingly, to protecting the role of the States within the constitutional
concept of division of powers within our Federal system of govern-
ment; that you, Judge O’Connor, are secondly an individual com-
mitted personally and professionally to limiting your role in the
judicial branch to adjudication rather than legislation; and that
you as an individual are lastly committed to opposing the permis-
siveness which has fostered disrespect for society’s laws and disre-
spect for the sanctity of life.

Your responses to these questions posed by myself and my col-
leagues will contribute to the outcome of this report; be it favorable
or otherwise, and I hope that they will clear up some of the
conflicting contentions that have been raised since the announce-
ment of your nomination.

Thank you, Mr. Chairman.

The CHAIRMAN, Senator Heflin of Alabama.

OPENING STATEMENT OF SENATOR HOWELL HEFLIN

Senator HEFLIN. Mr. Chairman, I ask unanimous consent that a
prepared statement appear in the record as if read in full but I will
attempt to limit myself to the requested time of 3 minutes and will
abbreviate my statement.

Mr. Chairman and Judge O’Connor, the task that brings us here
today is a most important one. It is the process by which a branch
of Government renews itself, of regeneration, of pumping new
blood into the life of a great and vital institution.

In my opinion—and I say this, Mr. Chairman, only after careful
reflection—there are only two institutions absolutely indispensable
to the independence, health, and maintenance of our republic: a
free, fair, vigorous press, and a strong and independent judiciary.
While Presidents may come and go, their faithful execution of the
law is subject to an ultimate check. While a great many men and
women may deliberate and legislate in these very Halls, the laws
they pass do not interpret themselves.

he Federal judiciary—the highest court in particular—not only
has the last word as to what our laws say but also as to whether
they may permissibly say it. The Court to which this capable jurist
has been nominated is the ultimate arbiter of our most sacred
freedoms, the guardian of our most cherished liberties.

In fulfilling our constitutional duty to advise and consent, the
men and women of this body will cast no more important vote in
this session of Congress, for we are voting not so much to confirm
Sandra Day (YConnor but to reaffirm our belief in the very concept
of justice and its preeminence among values in a free and thriving
republic.

As our first President told his Attorney General, Edmund Ran-
dolph, some two centuries ago, “The administration of justice is the
firmest pillar of government.” If justice is both the ultimate goal
and indispensable for the survival of a free republic, we best insure
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it by the people we select as its custodians. That is what we are
about today—selecting a custodian for our moest precious commeod-
ity, a trustee for our most valuable resource.

1 am one of the few Senators who have had the privilege of
knowing the nominee personally before her nomination. Having
participated with her under the leadership of the Chief Justice of
the United States in the recent Anglo-American legal exchange on
criminal justice, I learned firsthand of her exceptional intelligence,
her hard-working preparation of the issues at hand, and her un-
swerving adherence to integrity.

Further, knowing of her deep devotion to the American judicial
system, I can safely venture that President Reagan’s appointment
to the Supreme Court will reflect great credit on his administra-
tion, the Court itself, and indeed the Nation at large.

Judge O'Connor, if I could leave you with but one guiding
thought, it would be to carry indelibly etched in your conscience
and follow as religiously as is humanly possible, the admonition of
one of our greatest jurists, Learned Hand, who wrote, “If we are to
keep our democracy, there must be one commandment: Thou shalt
not ration justice.”

Thank you.

The CuairmanN. Without objection, the Senator’s entire state-
ment will be placed in the record.

[Material follows:]
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STATEMENT OF SENATOR HOWELL HEFLIN
NOMINATION OF JUDGE SANDRA DAY O'CONNOR
ASSOCIATE JUSTICE, UNITED STATES SUPREME COURT i
THE U.S5. SENATE COMMITTEE ON THE JUDICIARY '
SEPTEMBER 9, 1981 ;
"The task which brings us here today is a most important one. |It
is the process by which a branch of government renews 1tself--of regen-
eration, of pumping new blood inte the life of a great and vital
institution.

In my opinion, and I say this, Mr. Chairman, only after careful
reflection, there are only two institutions absolutely indispensable
to the independence, health and maintenance of our republic--a free
and vigorous press, and a strong and independent judiciary. While
Presidents may come and go, their faithful execution of the laws is
subject to an ultimate check. While grcat men and women may deliberate
and legislate in these very halls, the laws they pass do not interpret
themselves.

The federal judiciary--the high Court in particular--not only has
the last word as to what our laws say, but also as to whether they may
permissibly say it. The court to which this capabkle jurist has been
nominated is the ultimate arbiter of our most sacred freedoms, guardian
of cur most cherished liberties.

In fulfilling our constitutional duty to advise and consent, the
men and women of this body w:ll cast no more important vote in this
session of Cengress. For we are voting not so much to confirm Sandra
Day O'Connor, but to reaffirm our belief in the very concept of justice,
and 1ts preeminence among values in a free and thriving republic.

As our first President told his Attorney General, Edmund Randolph,
some two centuries ago, "The administration of justice is the firmest
pillar of government."

If justice is both the ultimate goal, and indispensable for the
survival, of a free republic, we best insure it by the people we
select as its custodians. And that 1s what we are about today--
selecting a custodian for our most precigus commodity, a trustee for
our most valuable resource.

And vet nowhere is there to be found a set of standards for
selecting these custodians of justice. Since Chief Justice John Jay
took the oath of office in 1789, 101 justices have sat on the Supreme
Court. While this record should provide some guidance for us, it is
of limited assistance, for they have differed as much in their
judicial philosophies as wn their passion for the law. Greatness on
the Court 1s neither measurable nor clearly definable. It may derive
from a coherent philosophy expressed with unequalled brilliance, as
was the case with Justice Holmes, or from a vast curreacy cf experience
by the creative mind of a Justice Brandeis. It may stem from an
unrelenting effort to restrain judicial activism by a Justice
Rehnguist, an uwnguenchable thirst for liberty, as with Justice Douglas,
or the passionate love of free expression of my fellow Alabamian,

Hugo Black.

When ashed to catalogue the criteria for judicial selectien,
we normally--and semewhat automatically--list legal ability, character,
and judicial temperment. To these qualities, I would respectfully
add three perhaps more fundamental: (1} an understanding of the proper
role of the judiciary in our constitutional and federal scheme; (2) a
deep belief in, and unfaltering support of, an independent judiciary;
and {3) an abiding love of justice.

If T might elaborate ever so briefly:

(1) Regarding the proper role of the judiciary: It is the
constant struggle of all federal judges, and the ultimate issue they
must confront, to preserve the balance between the powers of the
federal government and those of the states--while at the same time
protecting the constitutional guarantees of all Americans. It is the
supreme test of judicial acumen tc preserve that balance, to which an
understanding of the proper role of the federal judiciary 1s indis-
pensable.
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(2) The framers of the Constitution were painfully aware of
encroachments on judicial independence. Indeed, denial to the colonies
of the benefits of an independent judiciary was one of the grievances
against King George III enumerated in the Declaration of Independence.
If the judgment of our highest custodians of justice 1s at all compro-
mised, if it is based on timidity or hesitation arising from public
or pelitical pressure, our legacy of judicial independence will be
undermined. Justice compromised 1s justice aborted.

{3) There must be a passionate love of justice, the great cement
of 4 civilized society, the guardian of all life and liberty. If
injustice can divide us--pitting black against white, old against
voung, have-nots against haves--justice can bring us together as a
people, and as a Nation.

Mr. Chairman, against these highest and noblest of standards,
I have examined this nominee, and find that she meets them, every one,
Judge 0'Connor's record cof accomplishment, both in public and private
life, is exemplary--a seasoned private practitioner; a vigorous
prosecutor; skillful legislator; respected jurist; legal schelar;
bar, cvivic and political leader; faithful wife; and devoted mother.
The breadth of her service 1is surpassed cnly by the excellence with
which it was rendered. More importantly, it enables Judge O'Connor
to bring unique qualities to the Court: an abiding respect for the
law; a deep understanding of our economic and political institutions;
a clear view of the proper role of the judiciary; and a rare appre-
ctation of the values of Americans as a people. T dare say these
qualities, and her record to date, are a harbinger of judicial greatness.

So [ join my colleagues in welcoming Judge O'Connor. Having
participated with her, under the leadership of the Chief Justice, 1in
the recent Anglo-American legal exchange on criminal justice, I learned
first hand of her exceptional intelligence, her hard working preparation
of the issues at hand and her unswerving adherence to integrity. Further,
knowing of her deep devotion to the American judicial system, I can
safely venture that President Reagan's appointment to the Supreme Court
will reflect great credit on his Administration, the Court 1tself, and,
indeed, the Nation at large.

Judge 0'Connor, as of this moment, 1 expect you to be confirmed.
But 1in a way T do not envy you--your job, should you be confirmed, and
that of your colleagues on the Court, will be the most difficult in the
free world. As you know--or wiil undoubtedly soon learn, cases reaching
the Supreme Court are not the '"who ran the red light' variety. The
most fundamental questions of liberty, and life itself, will reach you;
the most intractable and emotional problems of a complex and diverse
socliety,

I hegan by saying we are involved in the precess of i1nstitutional
renewal, As Justice Cardoza put 1t, "The process of justice 1s never
finished, (it) reproduces itself, generation after generation, in
ever-changing forms. Today, as in the past, it calls for the bravest
and the best."”

Mr. Chairman, I believe his words ring just as true today, and
in Sandra Day O'Connor I believe we have "the bravest and the best."
Judge O'Connor, I wish you well. [If I could leave you with but one
guiding thought, it would be to carry indelibly etched in your
conscience, and foilow as religiously as is humanly possible, the
admonition of one of our greatest jurists, Learned Hand, who wrote,
"If we are to keep our democracy there must be one commandment:

Thou shalt not ration justice."

Thank you.

#7-10t O—81——3
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The CHAIRMAN. Senator Denton of Alabama.

OPENING STATEMENT OF SENATOR JEREMIAH DENTON

Senator DENTON. Thank you, Mr. Chairman.

Welcome, Judge O’'Connor.

As I remarked at our meeting in July, I am personally delighted
that President Reagan has nominated a lady to be Associate Jus-
tice of the Supreme Court. For an attorney, this is the highest
tribute which the Government can bestow, and by his choice the
President has reposed the highest trust in you as an American, an
attorney, and as a jurist. I congratulate you on that nomination. 1
respect you. I like you.

Although many of my colleagues have previously and publicly
indicated their approval of your nomination, and your appointment
seems highly likely, I am obliged by conscience—the only one I
have—to raise certain issues. First, it has been brought to my
attention that President Reagan may have been misled by a July 7,
1981 report prepared by a senior Justice Department official, a
report which purported to represent your record and your attitude
on matters, some of which were subjects specifically established in
the 1980 Republican platform, and one of which has been reported
to have been verbally established by our President as a criterion
for filling the first Supreme Court vacancy.

It appears from some analyses that there is a substantial differ-
ence between your record and the Justice Department official’s
report of your record, and that there may be reason for the concern
in the minds of many regarding these differences on such issues as
abortion and women in combat, among others. I hope we can clear
up that matter.

While I realize that people of good conscience can be in favor of
abortion under certain circumstances, I firmly believe that this
Government is founded upon respect for the dignity of humankind.
While respecting the differing views of others, 1 would consider the
establishment by our Government of a disposition amounting to a
permanent decision not to protect the life of an unborn human
being to be a point of no return in a recently accelerated, alarming
trend away from the principles upon which our Government was
founded and by which this Nation achieved greatness.

In my understanding, that greatness derives from the consentual
definition of humankind as possessing infinite dignity and worth by
virtue of being a form of life created in the image and likeness of
God, with the inalienable rights of man, the prerogatives for those
rights, being endowed by that same Creator. By that concept, the
revolutionary conclusion was reached that governmental direction
did not repose in the overriding divine right of a single king but in
the consent of the governed, each one of which was considered
equal to all others in this respect of dignity.

Granting that abortion is a single issue but counting it funda-
mental to our democratic form of Government, I regard legalized
abortion as a denial of the most fundamental and efficacious na-
tional principle of this Nation. My judgment on voting on your
confirmation or on the confirmation of any other nominee—male
or female—to the Supreme Court will be atfected by that belief of
mine.
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Your answers at this hearing, not your previous record, will
determine my estimate of your position on this and other issues
because I trust you and because 1 know you, like many others 1
have known, can have changed your mind and still be changing
your mind on this issue. 1 believe the Congress has been changing
its collective mind, as evidenced by the recent passage by the
Senate of the Hyde amendment.

Each of us Senators on this committee must fulfill, according to
his own conscience, his role as set forth in article 2, section 2 of our
Constitution, and my vote will be a reflection not of my respect for
you or President Reagan, but will reflect my best estimate of how
your appointment would tend to affect the general welfare of this
country.

It is my earnest hope that your responses will be neither broad
nor bland, because I will base my single vote on those responses.
Since I am not a lawyer, I would request, Mr. Chairman, that a
statement by a constitutional lawyer, Mr. William Bentley Ball—
which differs with some of the opening statements made today—be
placed in the record. I ask unanimous consent that that be done.

The CHAIRMAN. Without objection, the balance of the statement
by the distinguished Senator from Alabama will be placed in the
record.

Senator DENTON. Thank you, Mr. Chairman.

[Material follows:]

PREPARED STATEMENT BY SENATOR JEREMIAH DENTON

Welcome Mrs. O'Connor: As I told you at our meeting in July, 1 am personally
delighted that President Reagan has nominated a woman to be Associate Justice of
the United States Supreme Court. For an attorney this is the highest tribute which
the government can bestow, and by his choice the President has reposed the highest
trust in you, as an American, an attorney and as a jurist.

As you are very much aware, your nomination was greeted with what might be
called mixed reviews, and quite frankly from information which has come to my
attention it appears that President Reagan may have been misled by a July 7, 1981,
report prepared by a senior Justice Department official. The report to which I refer
has been thoroughly dissected by those in opposition to your nomination and while
perhaps not dispositive of the issue, these analyses raise legitimate concerns in the
minds of many with respect to your attitudes on such issues as abortion, the
proposed Equal Rights Amendment, and your record while in the Arizona Senate.
Moreover, if the memorandum is to be accepted at full value, then certain questions
with respect to your credibility are apparent.

While 1 realize that people of good conscience can be in favor of abortion under
certain circumstances, I firmly believe that this government is founded upon respect
for the dignity of human kind, and that in my view those Americans who favor
what has come to be known as “Pro-choice” abortion undermine this basic concept.

In my previous conversation with you I told you that I had not made a decision as
to how [ would vote on your nomination. 1 have still not made a decision. My
judgment will be based on information which I have developed prior to these
hearings together with my evaluation of your responses to questions put to you at
the hearings. After all, the purpose of these hearings is not merely to confirm you,
but to find out who you really are and what convictions you possess on great issues.
The fact that you are a woman must not, in and of itself, dictate the result. We as
Senators must fulfill our role of advising and consenting to the nomination of judges
of the Supreme Court as set forth in Art. II, Section 2 of the Constitution. We
cannot merely acquiese in the selection of President Reagan no matter how highly
we regard him and the quality of his leadership.

In closing let me say that it is my earnest hope that your responses will be
neither broad nor bland, as a lack of knowledge or lack of specificity in answers
could easily be perceived as a lack of qualification or of candor.
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THE 'CoNNOR SUPREME COURT NOMINATION, A CONSTITUTIONAL LAWYER
CoMMENTS

(By William Bentley Ball)?

As one whose practice is in the field of constitutional law, one thing stands out
supremely when a vacancy on the Supreme Court occurs: the repiacement shoulid be
deliberate, not impulsive. The public interest is not served by a fait accompli,
however politically brilliant, The most careful probing and the most measured
deliberation are what are called for. Confirm in haste, and we may repent at
leisure.

Unhappily, the atmosphere surrounding the nominatien of Sandra Day O'Connor
to the Supreme Court is one almost of panic. Considering that the liberties of the
American people can ride on a single vote in the Supreme Court, any politically or
ideologically motivated impatience should be thrust aside and time taken to do the
Job right. Plainly, there is no need for instanteous confirmation hearings, and the
most painstaking effort should be made to fully know the qualifications—including
philosophy—of the candidate. My first plea would be, therefore: Don’t rush this
nomination through.

My second relates indeed to the matter of “philosophy”. Some zealous supporters
of the O’Connor nomination (who themselves have notoriety as ideologues) have
made the astonishing statement that, on the Supreme Court of the United States,
ideology doesn’t count. They say, in other words, that it should be of no significance
that a candidate would have an actual and proved record of having voted or acted
on behalf of racism or anti-Semitism or any other philosophic point of view pro-
foundly opposed by millions of Americans. These concerns are not dispelled by a
recital that the candidate is “personally” opposed to such a point of view. Why the
qualifying adverb? Does that not imply that, while the candidate may harber
private disgust over certain practices, he or she does not intend to forego support of
those practices?

Philosophy is everything in dealing with the spacious provisions of the First
Amendment, the Due Process Clauses, equal protection and much else in the Consti-
tution. It is perfect nonsense to praise a candidate as a “strict constructionist”
when, in these vital areas of the Constitution, there is really very little language to
“strictly’” construe. As to other areas of the constitution (e.g., Article 1, Sect. 4—
“The Congress shall assemble at least once in every year . . .”), to speak of “strict
construction” is also absurd, since everything is already “constructed”.

It is likewise meaningless to advance a given candidate as a “conservative” (or as
a ‘liberal”). In the matter of Mrs. O’Connor, the label “conservative” has unfortu-
nlzlately been so employed as to obfuscate a very real issue. The scenario goes like
this:

Comment: ‘“Mrs. O’Connor is said to be pro-abortion.”

Response: “Really? But she is a staunch conservative.”

Just as meaningful would be:

Comment: “John Smith is said to be a mathematician.”

Response: “Really? But he is from Chicago.”

Whether Mrs. O’Connor is labeled a ‘“‘conservative” is irrelevant to the question
respecting her views on abortion. So would it be on many another subject.

The New York Times editorialized July 12 on “What To Ask Judge O'Connor™.
The four questions it posed (all “philosophical”, by the way) were good. To these
many another question need be added. For example:

What are the candidate’s views on:

The proper role of administrative agencies and the assumption by them of powers
not clearly delegated?

The use by IRS of the tax power in order to mold social views and practices?

The allowable reach of governmental control respecting family life?

Busing for desegregation? ’

The proper role of government with respect to non-tax supported, private reli-
gious schools?

Sex differentiation in private employments?

Freedon of religion and church-state separation?

Broad and bland answers could of course be given to each of these questions, but
lack of knowledge or lack of specificity in answers would obviously be useful indices
of the capabilities or candor of the candidate. Fair, too—and important—would be
questions to the candidate calling for agreement with, disagreement with, and

1 Former chairman, Federal Bar Association Committee on Constitutional Law.
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discussion of, major prior decisions of the Supreme Court. Not the slightest impro-
priety would be invelved in, and much could be gained by, public exposition of the
candidate’s fund of information on these cases, interest in the problems they have
posed, and reaction to the judgments made.

Even these few considerations make it clear that the Senate’s next job is not to
confirm Mrs. O’Connor but instead to find out who she really is—that is, what
convictions she possesses on great issues. I thus return to my theme that delibera-
tiveness, not haste, should be the watchword respecting the confirmation inquiry.
The fact that a woman is the present candidate must not (as Justice Stewart
indicated) be dispositive of choice. It should certainly not jackknife basic and normal
processes of selection. At this point, no prejudgment—either way—is thinkable.

Other vacancies may soon arise. The precedent of lightning-fast decisions in the
matter of choosing our Supreme Court Justices would be a bad precedent indeed.

The CHAIRMAN. Senator Specter of Pennsylvania.

OPENING STATEMENT OF SENATOR ARLEN SPECTER

Senator SpECTER. In exercising the Senate’s prerogative to advise
and consent, I think we should evaluate Judge (’Connor on her
capacity to interpret the Constitution with respect to the legal
issues that will confront the next generation as well as this genera-
tion.

Among the many difficult matters facing our society, none is
more important than bridging the ““generation gap.” The genius of
our Constitution is that it provides a framework for government
spanning generations, eras, centuries—which depends on the qual-
ity of judicial construction that is up to this tough task.

Judge O’'Connor, if confirmed at age 51, is likely to have a
pivotal part in applying the Constitution 10 years from now in
1991, 20 years from now in 2001, and perhaps even 30 years from
now in 2011,

No one said it better than Justice Holmes in Abrams v. United
States, in 1919, when he wrote: “Time has upset many fighting
faiths.” As highly charged and important as the issues of today are,
and there are many which fit that description, there will be totally
unpredictable matters which could confront this prospective Jus-
tice in the next two decades and beyond into the Z2lst century.
Accordingly, as I see it, our task is to confirm a Justice who has
the intelligence, training, temperament, and judgment to span that
generation gap.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

The President of the United States has designated the distin-
guished Attorney General of the United States, William French
Smith, to present his nominee, Sandra Day ('Connor, to the Senate
Judiciary Committee. I now request the Attorney General to pres-
ent the nominee to the Judiciary Committee.

STATEMENT OF HON. WILLIAM FRENCH SMITH, ATTORNEY
GENERAL OF THE UNITED STATES

Attorney General SmitTH, Mr. Chairman and members of the
committee, I am very pleased on behalf of the President to present
Judge Sandra Day O’Connor to this committee and to the Senate,
his nominee for the position of Associate Justice of the Supreme
Court of the United States.

In assisting the President with this nomination, in the weeks
before and the weeks after he made his decision, I had the occasion
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to become quite well acquainted with Judge O’Connor as a jurist,
as a scholar, as a person, and as a friend. I can certainly say that 1
consider her to be highly qualified for this most important post.

Throughout her career she has exemplified the quality of judicial
restraint which is most essential to the functioning of our form of
government. She has also demonstrated a very strong commitment
to the critical role that the States play in our Federal system.

This is a very proud day for me personally, as it is for the
President and for the administration. We went out to find the very
best and, as I am confident you will see, we think we have done
just that with Judge Sandra Day O’Connor.

Thank you.

The CuairMAN. Thank you.

We will now hear from the distinguished Senator from Arizona,
the senior Senatur, Senator Barry Goldwater.

STATEMENT OF HON. BARRY GOLDWATER, A U.S. SENATOR
FROM THE STATE OF ARIZONA

Senator GOLDWATER. Mr. Chairman, members of the committee, I
am delighted and honored to have this opportunity to introduce to
you Judge Sandra O’Connor and to declare my unqualified endorse-
ment of her nomination to the U.S. Supreme Court.

Mrs. O’Connor is a very fine judge. She has a legal and political
background, and is extremely well-admired in Arizona. Judge
O’'Connor has done far more for the community than most women
or most men, and has received many awards from civic and reli-
gious groups. She has been married for 29 years, raised three sons,
and you could not find a more family-oriented person than she is.

During these hearings, I think you will find Judge O’Connor to

have a deep love of our Constitution and a strong attachment to
the first principles that secure our liberties and form our unique
contribution to the science of government. Judge O’Connor’s bal-
anced background enables her, more than most people, to appreci-
ate and understand the concepts and values which underlie both
the law and constitutional government.
" As a former trial judge, Mrs. O’Connor has the technical ability
to know what a civil or criminal proceeding is all about. In her
present position as a judge on the appeals court, she has demon-
strated proven competence in reviewing lower court decisions. As a
State court judge, Mrs. O’Connor brings a perspective to the U.S.
Supreme Court that is important to our federal system; and as a
former legislator, she comprehends the full meaning of representa-
tive government.

Mr. Chairman, I have been acquainted with the O'Connor family
for many, many years. I know the Nation will be well-served if
your committee votes favorably on her nomination.

Mr. Chairman, because Congressman John Rhodes has been de-
tained in Arizona, he has asked me to ask you to insert in the
record his statement relative to Judge O'Connor, and I thank you.

The CHAlRMAN. Without objection, the statement will be inserted
in the record.

[Material to be supplied follows:]
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Statement
by
Congressman John J. Rhodes
before the
Senate Commitiee on the Judiciary
The nomination of Mﬁg. Sandra Day 0'Connar
Associate Justice o?5t§2 U.S. Supreme Court

Mr. Chairman and Members of the Committee, I want to thank you for this
opportunity to voice my support of the nomination of Mrs. Sandra Day 0Q'Connor
to serve as an Associate Justice on the United States Supreme Court.

1t is fitting that an individual of Judge O'Connor's high standards
and eminent qualifications was nominated for this critically important position.
Having served as Arizona's Assistant Attorney General; in the State Senate; as
& Superior Court Judge; and as a presiding judge on the Arizona Court of
Appeals, she is, indeed, as the President so aptly noted, a person for all
$easons.

It is important to note that during these years of public service, Judge
0'Connor has served with distinction in a number of responsible positions outside
of goverpment. She has been a member of Stanford University's Board of Trustees
and is currently President of the Board of Directors of the Heard Museum and a
member of the Board of Directors of the Phoenix Historical Society,

Judge 0'Connor's supporters represent a wide spectrum of political and
philosophical viewpoints -- a livipg testimony to her capabilities and to her
equitable approach to jurisprudence.

As the first woman to be nominated to serve on the Supreme (ourt, it is a
historic occasion and one of immense satisfaction to all who applaud the President';
action. The Senate now has an opportunity to participate in this auspicious event.

Our country has experienced many significant changes during its 200-year history,
and ratification of this nomination will join the list of exceptional milestones.

I urge the Committee to act favorably on this matter,
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The CHAIRMAN. The distinguished junior Senator from Arizona,
Mr. DeConcini.

STATEMENT OF HON, DENNIS DeCONCINI, A U.S. SENATOR
FROM THE STATE OF ARIZONA

Senator DEConcINL. Mr. Chairman, my fellow colleagues of the
Judiciary Committee, it is a great pleasure to join with you and to
join Senator Goldwater today in introducing Sandra Day O’Connor
to the U.S. Senate Judiciary Committee for confirmation as an
Associate Justice to the U.S. Supreme Court. It is with a sense of
history that I find myself presenting to this committee Judge
O'Connor, who I believe is about to become the first woman Justice
on the U.S. Supreme Court.

Judge O’Connor’s qualifications are not that she is a woman,
although it is certainly long past due that the Supreme Court has
itg first woman. In fact, the Supreme Court should have more than
just one woman.

Judge O'Connor’s qualifications are many. She has distinguished
herself as a judge both at the trial court level and at the appeals
court level; as a legislator, where she served as majority leader of
the Arizona State Senate and as chairman of one of the major
committees; as an attorney, both in private practice and in public
service; and as an active private citizen who is willing to devote her
time for the benefit of the public as a member of the National
Board of the Smithsonian Associates and as president of the board
of trustees of the Herd Museum in Phoenix, as well as a long list of
puc{)lic and private service organizations too lengthy to go into
today.

It should be noted that she has served in the executive, legisla-
tive, and judicial branches of Government with distinction. She has
gained from those experiences an invaluable insight of how each of
those branches of Government work, which will serve her in good
stead as a member of the Supreme Court. In addition, her public
service and private legal experience gives her an extremely broad-
Eased foundation for a truly outstanding career on the Supreme

ourt.

I have had the unique benefit of knowing of Judge O'Connor’s
qualifications firsthand but T am certain that by the termination of
these hearings you, my fellow members of the Judiciary Commit-
tee, will be as convinced as I am that Judge O’'Connor will make a
superb Supreme Court Justice and should be confirmed.

At this time I would like to congratulate President Reagan for
nominating an outstanding candidate and for recognizing after all
the many, many years that there certainly should be a woman
sitting on the Supreme Court, and there will be.

My personal experience with Judge O’Connor’s legal ability oc-
curred when she was the assistant attorney general assigned to
advise the Governor of the State of Arizona, and I at the time was
the Governor's administrative assistant during the period 1965-66.
She was a Republican legal counsel for a Democratic Governor.
That situation many times creates problems that are frequently
unsolvable and that make relations unworkable but not with
Sandra O’'Connor.



35

To her credit, she was always hard-working, fair, intelligent,
conscientious, and I have to admit, correct. Her reputation was
outstanding. Her friends admired her for her ability and her hard
work. Her foes, although in disagreement with her sometimes,
always admitted that she was a true professional. Any criticism of
her today will not be directed toward her reputation, simply be-
cause that reputation is beyond reproach. She exhibits consummate
traits that are necessary for a professional, traits that will stand
her in good stead when she is sworn into and becomes a member of
the U.S. Supreme Court.

When Justice Potter Stuart resigned from the Supreme Court, I
recommended that Judge O’Connor be considered for that very
important appointment. Again, even though we are of different
political parties it is necessary that we overcome any political,
partisan differences when appointments to the U.S. Supreme Court
are concerned. Therefore, as a Democrat I heartily commend a
Republican appointment and the superb dJustice that Sandra
O’Connor will make. At a time like this, partisanship should be
shelved. T think you will see by the wholehearted support of the
Arizona delegation that certainly is not a question.

A gage of her reputation is contained in a document entitled
“House Concurrent Memorial 2001” commending President Reagan
on his nomination of the Honorable Sandra Day O’Connor to the
U.S. Supreme Court and urging the U.S. Senate to swiftly confirm
her nomination.

The memorial was passed with only three negative votes in the
two bodies of the Arizona Legislature, which consists of 90 men and
women. The memorial was passed with the almost total support of
Republicans and Democrats, liberals and conservatives, pro-life and
pro-choice proponents. These are the people that have worked with
her and know her integrity and her ability. I am inserting in the
record a copy of that memorial for the committee’s consideration.

Sandra is not just an outstanding professional, however. She is
accompanied here today by her husband, John O'Connor, a promi-
nent Phoenix lawyer; her three sons, Scott, Brian, and Jay; as well
as her sister, Ann Alexander and her brother-in-law, former State
Senator Scott Alexander, along with many friends from across the
country.

Her record as a wife and a mother is commendable. The number
and quality of people who are here today from Arizona to testify in
Sandra’s behalf are equally impressive: In addition to Senator
Goldwater, Congressman Morris K. Udall, chairman of the Interior
Committee; Congressman Bob Stump, who will have a statement
before these hearings are over; Congressman Eldon Rudd; Governor
Bruce Babbitt; Arizona State Senate President Leo Corbet, who
served in the State senate with Judge O’Connor; Mayor Margaret
Hance of Phoenix, the largest city having a woman mayor in the
United States; Senator Stan Turley, Arizona State senator who
served with Judge O’Connor in the State senate, and who has been
a leader in the pro-life movement; Senator Alfredo Gutierrez,
former Democratic majority leader of the Arizona State Senate;
Representative Donna Carlson West, Arizona House of Representa-
tives member, distinguished, who is a strong pro-life leader; Repre-
sentative Art Hamilton, the minority leader of the Arizona House



36

of Representatives, who has served with Sandra O’Connor; Repre-
sentative Tony West, a distinguished member of the Arizona House
of Representatives, who is also a strong pro-life leader, Jim
McNulty, former State senator who served with Judge O’Connor
and is one of the most prominent members of the Arizona Bar
Association, and now serves on the board of regents.

In presenting Judge O'Connor to you today, my fellow colleagues,
I can only add that she has the extraordinary mix of intelligence,
industry, imagination, ingenuity, and integrity that will cause
those that are here 50 years from now to comment that Sandra
O’Connor was not only the first woman Justice of the U.S. Su-
preme Court but she was, more importantly, one of the best Jus-
tices. May I present Judge O’Connor.

Thank you, Mr. Chairman.

The CHAIRMAN. A Senator from West Virginia has made a re-
quest to make some remarks. We shall ask the distinguished Sena-
tor from West Virginia, Jennings Randolph, te come around at this
time.

'STATEMENT OF HON. JENNINGS RANDOLPH, A U.S. SENATOR
FROM THE STATE OF WEST VIRGINIA

Senator RanDoLPH. Chairman Thurmond and members of the
committee, I appreciate the opportunity to appear before the com-
mittee on this historic occasion.

For the first time in the 205 years of our Republic’s existence,
the Senate is called on to judge the qualifications of a nominee to
the U.S. Supreme Court who is a woman. I regret that it has taken
more than two centuries to acknowledge through this nomination
that just as justice should be symbolically blindfolded when deter-
mining the facts, we should be oblivious to sex when selecting
those who administer justice.

Mrs. Sandra O’Connor appears before you today as the choice of
the President of the United States, not solely because she is a
woman but because her record appears to qualify her to serve on
our Nation’s highest tribunal. It would be naive to believe that if
Mrs. (YConnor is confirmed as an Associate Justice of the Supreme
Court, that her sex will cease to be a factor in her decisions. She
will be urged to have feminist rulings; she will be criticized if she
makes them or if she resists this pressure.

I look forward to the time when Justices of the Supreme Court
are selected and evaluated solely on their experience, their knowl-
edge of the law, and their dedication to the United States as a
nation governed by the laws the people impose on themselves.

Mr. Chairman, when Mrs. (’Connor becomes a member of the
Supreme Court, she will have succeeded at long last in having a
woman occupy virtually every high office our country has to offer.
The most notable exception is the White House, and I anticipate
the day when the highest office in our land is not exclusively a
male preserve.

A breakthrough occurred during the first week in March of 1933.
That was the time when I came first to Washington to serve as a
Member of the House of Representatives. It was on March 4 of that
year that President Franklin D. Roosevelt—I remind you of the
day he took office—that he broke another precedent by appointing
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Frances Perkins as the first female Cabinet member during the
history of our country.

She served for 12 years as Secretary of Labor. She repeatedly—
and I speak from experience—demonstrated the wisdom of Presi-
dent Roosevelt's action. Her constructive career made it easier for
other women who have subsequently served in the Cabinet.

Mrs. O'Connor, I wish you well, not only during these hearings
and the Senate confirmation vote but during the challenging, per-
plexing years ahead. You will be called on to make many difficult
decisions but I am confident you will approach them with a spirit
of fairness, justice, and equity.

1 thank you, Mr. Chairman and members of the committee.

The CHAIRMAN. The U.S. House delegation in the Congress is
represented today by two of its Members. I shall now call upon
them: the first, Congressman Udall.

STATEMENT OF HON. MORRIS K. UDALL, A MEMBER OF
CONGRESS FROM THE STATE OF ARIZONA

Congressman UpaLL. Thank you, Mr. Chairman.

I have a short statement to which I have attached a newspaper
column that 1 wrote expressing my strong support for this nomi-
nee, and I would ask that it be put in the record.

The CuairMAN. Without objection, that will be done.

Congressman UpaLL. I will be very brief.

Those arranging for Judge (’Connor’s hearings today asked me
if T would testify and 1 said—the old cloakroom cliché—*1 will
test]ify for or against, whichever would do the most good.” [Laugh-
ter.

Apparently, it was decided that my appearance might help, and I
hope that is correct. I will try to get Senator Kennedy and Senator
Metzenbaum and some of my old allies in the proper frame of mind
to vote on this nomination. [Laughter.]

There is an old story about Woodrow Wilson, the last year of his
life. Nobody had seen him; it was rumored that he was dead;
arguments were made that his wife was really running the coun-
try. A group of old Senators demanded to see for themselves his
condition. They had opposed Wilson on most things, including the
League of Nations.

They were shown to the sickroom, and the leader of the delega-
tion said, “Mr. President, we want you to know that the entire
Senate is praying for you,” and he said, “Which way, Senator,
which way?”’ [Laughter.]

Therefore, all of us in Arizona are praying for Judge O’Connor.
We think it is a good appointment. She has a great judicial tem-
perament. She can be tough but she is gentle. She clearly is
conservative but she never has placed partisan political values
before justice, and those who practice in her court describe her as a
practical, conscientious, fair, open-minded judge.

Mr. Chairman, you will make no mistake in confirming the
President's nomination of Judge O’Connor, and I strongly urge that
¢ourse upon you.

[Material to be supplied follows:]
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[From the Washington Post, July 13, 1981]

A MASTER STROKE

“Arizona Judge Sandra (’Connor, Nominated for Supreme Court, Will Be First
Woman Justice,” the headlines say, and my phone rings a little more these days.
“Who is she, what is she like, and what does this mean for the court and for the
political future of Ronald Reagan?”

I'll try to shed some light.

I'm a lawyer and a fellow Arizonan, and while I'm not a close friend of the
nominee, we are acquaintances. I know her through her reputation and her very
successful career in public service and as a community leader.

When people as politically diverse as Barry Goldwater, John Rhodes, Ted Kenne-
dy and I can all support a Supreme Court nominee, it's got to be remarkable. But
she will be opposed. The New Right, the Moral Majority and Phyllis Schlafly will go
after her with a vengence that is their particular trademark.

Nevertheless, I expect Mrs. O’Connor will, and ought te be, confirmed.

To understand seme of what I have to say, you must understand some basic
things about the Arizona Republican Party. A moderate Republican friend of mine
told me in Tucson not long ago that the party had split into two camps: conservative
and very conservative. “The very conservative believe nothing should be done for
the first time,” he said, “and the conservatives believe that a few things should be
done for the first time, but not now.”

The point of this is that Sandra O’Connor is a conservative Arizona Republican,
but she is a sensible conservative, and in her career in the Arizona Legislature she
is said to have had a vote or two that could have been deemed pro-abortion. And she
is said to have supported the Equal Rights Amendment early on.

She has a good judicial temperament. She can be tough. She clearly is a conserv-
ative, but she has never placed partisan political values before justice. Those who
practice in her court describe her as practical, conscientious, fair and open-minded.

Justice Rehnguist, on the other hand, is one of the brightest men 1 have ever met,
but he is an ideologue who brings a passionate point of view to every case before
him, and that point of view is always conservative. O’Connor has a reputation for
treating the law in a businesslike way. She may be a kind of balance-wheel when
the “brethren” lock the doors and begin to argue the disposition of important cases.

Arizona, a small state, has produced an amazing number of national candidates,
congressional leaders and national spokesmen. I think part of the explanation is
that Arizona always has enjoyed a civilized kind of politics. Washington is often
confounded at the contrasts, but in Arizona, it’s taken for granted. The first woman
chief justice of a state supreme court was Lorna Lockwood of Arizona. Sandra
O’Connor was the first woman majority leader in a state legislature. Margaret
Hance, the mayor of Phoenix, was perhaps the first female big city mayor in the
country, or certainly one of the first.

Sandra O'Connor and the Arizona Republicans in the conservative group are not
Moral Majority types, but they are conservative when it comes to social! and eco-
nomic issues.

My Democratic friends ought to be grateful for this appointment. It's almost
inconceivable to me that they could do any better. Ronald Reagan isn't geing to
appoint liberal Democrats. He's going to appoint people to the right of center
wherever he can. .

The appointment of O’Connor is a master stroke, comparable to Richard Nixon's
going to China. It shows a flexibility, a bigness, that the Ronald Reagan sterotype
doesn’t recognize. It shows a political savvy on the part of the president that I had
assumed was not there. I'm certain that women political activists also doubted it
was there.

Lyndon Johnson had an opportunity to appoint a woman and didn’t. Kennedy had
the same opportunity and passed it by. So did Nixon. So did Ford. But Ronald
Reagan said he would appoint a woman, and he did,

John East and Jerry Falwell will never say yes to Sandra O'Connor. But that
won’t matter, because they’ll make up with Reagan eventually anyway. Where else
would they go?

On the other hand, the president, in one stroke, has deflected criticism from
liberals and from women, two of his principal antagonists. Their silence won’t last
forever, but the edge has been dulled.

Does the appointment of Sandra Q'Connor bother me? No, it doesn’t. My liberal
friends who might be upset fail, I think, to make a distinction between the electoral
process and the judicial process. Electing someone who is conservative is one thing,
but the process of deciding the controversies that come before the Supreme Court is
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quite another. In the latter case, it's the ability to understand and apply the law
that counts. Sandra () Connor’'s competence in this respect is not questioned.

Jerry Falwell and crew are demanding some guarantee that O'Connor will decide
cases to their liking, and that’s not what the system is all about. Barry Goldwater
was right when he said, “I don’t buy this idea that a justice of the Supreme Court
has to stand for this, that or the other thing.” Goldwater understands the constitu-
tional job of the court. I wish Falwell could grasp Barry's meaning.

You can tell a lot about people and even draw a profile by the company they keep
and the affiliations they make. Her résumé has these kinds of entries: prosecutor,
legislator and state senate leader, civilian employee with the U.S. Army in Ger-
many, juvenile judge, Republican Party official, board of Smithsonian Associates,
Salvation Army, Soroptomists Club, Arizona Academy, Junior League, board of Blue
Cross-Blue Shield, board of directors of the First National Bank, elected Woman of
the Year and recipient of the annual award frem the Phoenix Conference of Chris-
tians and Jews. And there is much more.

It may be a cliché, but in the case of Sandra O’'Connor, she really is a pillar of the
community. A consistent, decent, hard-working lawmaker, politician, mother, wife,
lawyer, public servant and judge.

When one looks at Sandra Q’'Connor, studies her brand of Republicanism and
knows the Republican friends she keeps, it was little wonder that someone in the
White House called her “too good to be true.”

Like I said earlier, Washington may have been a bit surprised, but out in Arizona,
we take the Sandra O’Connors for granted.

The CralrMAN. Congressman Rudd of Arizona.

STATEMENT OF HON. ELDON D. RUDD, A MEMBER OF
CONGRESS FROM THE STATE OF ARIZONA

Congressman Rupp, Thank you, Mr. Chairman.

Mr. Chairman, distinguished members of the committee, I am
very pleased to have this opportunity to appear before this commit-
tee today, and also pleased to see you in that seat, Mr. Chairman.

I am glad to express my wholehearted support for the nomina-
tion of my constituent, Sandra O’Connor, to be Associate Justice of
the Supreme Court of the United States of America. I have known
Judge O’Connor for a number of years, as a political campaigner,
as a distinguished legislator in the State of Arizona, and as a
distinguished jurist in the Arizona court system. I have supported
her in her actions in all of these positions.

She has excelled in every task that she has undertaken: as
assistant State attorney general, as leader of the State legislature,
and as an outstanding jurist in the court of appeals. In all of these
positions she has shown devotion to the constitutional processes
which govern this Nation, and I am certain that Judge O'Connor
will bring the same integrity and the same wisdom to the high
court that she did to all branches of the State government of
Arizona.

Judge O’Connor is a serious student of the law and her record
gives evidence of her strict interpretation of the role of the judici-
ary. Her varied experiences in government have given depth to her
views, and I believe this makes her especially well-qualified for the
position. Her nomination is indeed a testimonial to President Rea-
gan’s commitment to a stable and responsive government. I urge
her confirmation as Associate Justice of the U.S. Supreme Court.

The CHAIRMAN. The Judiciary Committee has received a number
of resolutions from various groups, and without objection, they will
be placed in the record. Among those are a few I hold in my hand
at this time: One by the board of governors of the State Bar of
Arizona; one by the board of directors of the Maricopa County Bar
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Association; one by the Arizona Judges Association; one by the
Arizona State 35th Legislature, Second Special Session, 1981,
passed House Concurrent Memorial 2001; one by the Texas State
67th Legislature, First Called Session, 1981, passed House Concur-
rent Resolution No. 7.

[Resolutions follow:]
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RESOQLUTTION

i WHEREAS, The Honorable Sandra D. 0'Connor,
a member of the State Bar of Arizona and a judge of
the Arizona Court of Appeals, has been nominated by
the President of the United States as an Associate
Justice of the Supreme Court of the United States,
subject to the advice and consent of the Senate; and

WHEREAS, Judge O'Connor has continually
demonstrated the very highest degree of professional
competence and integrity and devotion to the ends of
justice both in the State of Arizona and the United
States of America as a lawyer and as a trial court
judge and judge of the Arizona Court of Appeals:
Therefore be it

RESOLVED by the Board of Governors of the
State Bar of Arizona that the said Board of Governors
unanimously endorse the nomination and appointment of
The Honorable Sandra D. O'Connor as an Associate Justice
of the Supreme Court of the United States; and be it

RESOLVED further that the President of the
State Bar of Arizona be and he is hereby authorized
and directed to proceed in an appropriate manner to
communicate this endorsement to the Judiciary Committee
of the United States Senate, including, but not limited
to, an appearance by a representative of the State Bar
of Arizona before such committee in support of Judge
O'Connor's nomination and appointment.

* k kx * x *k * * kx * %

The above resolution was
unanimously adopted by the
Beard of Governors of the
State Bar of Arizona.

O-C Ve b, v -
residant

Attest:

& e 7. Lz

Executive Director
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RESOLUT [ON

On July 13, 1981, the Board of Directors of the
Maricopa County Bar Assocciation unanimously passed

the following resolution:

BE IT RESOLVED, that the Board of Directors
of the Maricopa County Bar Association is
proud to indicate its unanimous support of
Sandra Day O'Connor and urges her immediate
confirmation as Justice of the United States
Supreme Court.

DONE this 13th day of July, 1981.

*dhkdkkhkhkhkhkhkkihhkhhhkhkhhiihhihkikik

President

~
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Superior Court of Arizona

QEFIEC OF ThE fﬂm‘trﬂpa Gnuntg ROBERYT ¢ BROOMFPIELD

RFRIS DING LUDGE PHESICING JUDGE
Bhoen, Arizena

3003
August 13, 1%8l1

Hon. Sandra D. O'Connor
Court of Appeals

State Capitol

Phoenix, Arizona 85007

Dear Sandra:

The Arizona Judges Association would like to send
a resolution in support of your nomination to the United
States Supreme Court if you believe it would be helpful and
agree that it should be sent. Enclosed please find a proposed
form of Resolution which we tried to keep short enough to be
read but long encugh to touch upon the important points.

OQur purpose is to help. If you believe no resclution
should be sent we understand. Likewise, if you believe the
language should bhe altered in any particular that can be done,

Alsc, the Resolution can be signed by me as
President of the Association or left unsigned with a covering
transmittal letter, whichever you prefer.

If you agree that the Resolution should be sent we
would anticipate sending it to Senator Strom Thurmond as
Chairman of the Senate Committee on the Judiciary with copies
to Senators Goldwater and DeConcini and the Attorney General,
1f a different form of transmittal is appropriate or other
persons should be sent copies, such as the President, we would
certainly be guided by your wishes.

If timing is also a consideration, please let me know.
Sincerely,

Robert C. Broomfield
Presiding Judge

RCB:1p
Enclosure

87-101 O—81——4
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RESOLUTION

WHEFEAS, The Honporable Sandra Day O'Connor has been
nominated by the President to become an Associate Justice of
the Supreme Court cof the United States, and

WHEREAS, Judge O'Ceonnor has served this State as
a member of the Arizona Court of Appeals and previcusly as
a member of the Supericr Court of Arizona in Mariccopa County,
and

WHEREAS, Judge Q'Connor is held in the highest esteem
by her colleagues on the Judiciary of this State, and

WHEREAS, Judge O'Connor's service in the three
constitutional branches of government uniquely qualifies her
for such a Presidential Appointment, and

WHEREAS, Judge O'Connor has made cutstanding contribu-
tions to the judiciary and to the public in Arizona hy her
dedication and tireless committment to providing speedy but fair
justice to all litigants, civil and criminal, and by clear, concise
and cogent reascning of her opinions, and

WHEREAS, the Citizenry of Arizona and its Judiciafy
will decidedly feel the loss of a person of such high regard,
competence and integrity, but recognize the gain to be realized
by the entire country by ber service on the United States Supreme
Court, and

WHEREAS, the Arizona Judges Assoc:iation is a formal
Association of all currently sitting Justices of the Supreme
Court of Arizona and Judges of the Court of Appeals of Arizona
and the Superior Court of Arizona,

NQW, THEREFCRE, BE IT RESGCLVED that the Arizona Judges
Association commends to the Senate of the United States the
appointment of The Honorable Sandra Day O'Connor to the Supreme

Court of the United States and urges it to advise and consent to

her nomination.



The Secrstary of State

ROSE MOFFORD Phoenix, Arizona
SECRETARY OF STATE

July 28, 1961

Senator Strom Thurmond

Chairman, Senate Judiciary Committee
Dirksen Building, Room 2226
Washington, D. C. 20510

Dear Senator Thurmond:

“The Arizona State Thirty-rfifth Legislature,
Second Special Session, 1981, passed House Concurrent
Memoprial 2001, commending President Reagan on his
nomrnation of the Honorable Sandra Pay O'Connor to
the United States Supreme Court and urging the United
States Sernate to swiftly confirm her nomination.

The members of the Arizona State Legislature
have asked me to transmit the enclosed copy of this

Memorial to you for your consideration.

Secretary of State

rpm
Enclosure



Depaftméﬁt of State

I, ROSE MOFFORD, SECRETARY OF STATE, STATE OF ARIZONA,
DO REEREBY CERTIFY THAT THE ANNEXED DOCUMENT IS A TRUE,
CORRECT, AND COMPLETE COPY OF HOUSE CONCURRENT MEMORIAL
2001, THIRTY-FIFTH LEGISLATURE, SECOND SPECIAL SESSION,
1981; THAT I AM THE OFFICIAL OF THE STATE OF ARIZONA IN
CUSTODY AND CONTROL OF THE ORIGINAL OF SAID DOCUMENT AND
THE LEGAL KEEPER THERECOF.

IN WITNESS WHEREOF I HAVE HERE~-
UNTQO SET MY HAND AND AFFIXED
THE GREAT SEAL OF THE STATE
OF BRIZONA. DONE AT PHOENIX,
THE CAPITAL, THIS 27TH DAY
QF JuLy, 1981,

v

RO MOFFORD
SECRETARY OF STATE
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State of Arizona

House of Representatives
Thirty-fifth Legislature
Second Special Session

1581

HQUSE CONCURRENT MEMORIAL 2001

A CONCURRENT MEMORTAL

COMMENDING PRESIDENT REAGAN ON HIS NOMINATION OF THE HONORABLE SANDRA DAY

WO h B

O'CONNOR TO THE UWITED STATES SUPREME COURT ANG URGING THE UNITED STATES
SEMNATE TO SWIFTLY CONFIRM HER NOMINATION.

To the President and the Senate of the United States of America:

Your memorialist respectfully represents:

Whereas, President Reagan has displayed great wisdom and foresight
in the Jlaudable nomination of the Honorable Sandra Day Q'Connor to the
United States Supreme Court; and

Whereas, Judge D'Connor is an eminently qualified jurist, having
served as a trial court judge and presently serving as an appellate court
Jjudge; and

Whereas, Judge O'Connor has obtained extensive experience in many
areas of the law 25 a Deputy County Attorney of San Mateo County in
California, as a civilian attorney for the Quartermaster Market Center in
Frankfurt/M, West Germany, as an Assistant Attorney General of Arizona and
as a private practitioner of law; and

Whereas, Judge O'Connor first distinguished herself as a legal
scholar at Stanford University where she served on the Board of Editors of
the Stanford Law Review and from which she graduated in the Order of the
Loif; and

Whereas, Judge O'Connor served with great distinction in the
Legislature of the State of Arizona as a Senator and demonstrated her
inherent leadership capabilities as Majority Leader of the Arizoma State
Senate; and

Whereas, Judge 0'Connor has an outstanding record of service and
experience in each of the execwtive, legislative and judicial branches of
state government; and

Whereas, Judge ('Connor has willingly and with great devotion and
fervor given of herself in the service of her nation and community for
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which she was greatly honored as the Phoenix Advertising CTub "Woman of the
Year" in 1872, the recipient of the National Conference of Christians and
Jews Annyal Award in 1975 and the recipient of the Arizona State University
Distinguished Achievement Award in 1980; and

Whereas, Judge O0'Connor also possesses the attributes of an
outstanding wife and mother; and

Whereas, Judge Q'Connor would take to the United States Supreme
fourt all of the admirable qualities mentioned above.

Wherefore your memorialist, the House of Representatives of the State of

Arizona, the Senate concurring, prays:

1. That President Reagan will take pride in his sensational
nomination of the Honorable Sandra Day O'Connor to the United States
Supreme Court.

2. Tmat the United States Senate will act swiftly to confirm the
nomination of the Honorable Sandra Day O'Connor to the United States
Supreme Court.

3. That the Secretary of State of the State of Arizona transmit
copies of this Memorial to the President of the United States, the
President of the United States Senate, the Majority Leader of the United
States Senate, the Minority Leader of the United States Senate, the
Chairman of the Judiciary Committee of the United States Senate, the
members of the Judiciary Committee of the United States Senate and to each
Member of the Arizona Congressienal Delegation.

Passed the House - July 23, 1981 by the faollowing vote: 51 Ayes, 2 Nays,
7 Not Veting

Passed the Senate - July 24, 1981 by the following vote: 29 Ayes, 1 Nay,
0 Not Voting

Approved by the Governor- July 24, 1381
Filed in the Office of the Secretary of State - July 24, 1981

_2-



49

STATE OF ARIZONA REFZRSNCE TITLE: Honorable Szagra Day O'Conner
23<h LESISLATURE
STLOND SPECIAL SESSION

HOUSE

HCM 2001

Introduced
July 23, 1981

Introduced by Reoresentatives West, Keliey, Senator Coronet, Reorssantatives Thomas,
Carlson West: fbr1l, Bazker, 3arr, Cajero, L{ornsigin, Coyrtrignt, Davis, Ce lang,
Zenny, C. Dunn, P. Sunn, English, Everall, Soudino®f, Suerrero, Hamilton, Hanley,
Harelson, Hartdegen, Hawke, Hays, Higuera, Holman, Hull, Hungerferd, Jernings,
Jewett, Jones, Jordan, Kenney, Kiine, Kunasek, Lare, Lewis, Macy, McConnell, McCune,
“4c€lhaney, Mersdith, Messincer, Morales, Pacheco, Peaches, Ratliff, Rockwell,
Rosenpaum, Sossaman, Shomescon, Todd, Yukcavich, wettaw, Wilcox, Wrignt, Senators
Aiston, Gabaldon, fGetzwillar, Gonzales, A. Gutilerrez, J. Gutierrez, Hardt, m3ll1,
Hubbard, Xay, Kimpall, Xolbe, Lindeman, Lunn, Mack, Mawhinney, Osborn, Prit{zlaff,
Rottas, Runyan, Sawyer, Steiner, Swink, Tayior, Turley, Usdane, Wesks

(Hith vermission of Committee on Rules)
A CONCURRENT MEMORIAL

COMMENDING PRESIDENT REAGAN ON HIS NOMINATIGN OF THE HONORABLE SANDRA DAY
O'CONNOR TO THE UNITED STATES SUPREME COURT AND URGING THE UNITED STATES
SENATE TO SWIFTLY CONFIRM HER NOMINATION.

1 To the President and the Senate of the United States of America:

2 Your memorialist respectfully represents:

3 Whereas, President Reagan has displayed great wisdom and foresight
4 in the laudable nomination of the Honorable Sandra Bay 0'Connor to the
5 United States Supreme Court; and

[ Whereas, Judge O'Connor is an eminently qualified jurist, having
7 served as a trial court judge and presently serving as amn appellate court
8 judge; and

9 Whereas, Judge O'Connor has obtained extensive experience in many
10 areas of the law as a Deputy County Attorney of Samn Mateo County in
11 California, as a civilian attorney for the Quartermaster Market Center in
12 Frankfurt/M, West Germany, as an Assistant Attorney General of Arizona and
13 as a private practitioner of Taw; and

14 Whereas, Judge 0'Connor first distinguished herself as a legal
15 scholar at Stanford University where she served on the Board of Editors of
16 the Stanford Law Review and from which she graduated in the Order of the
17 Coif; and

18 Whereas, Judge 0'Connor served with great distinction in the
19 Legisiature of the State of Arizona as a Senator and demonstrated her
20 inherent leadership capabilities as Majority Leader of the Arizona State
21 . Senate; and

22 Whereas, Judge 0'Connor has an outstanding record of service and

experience in each of the executive, legislative and judicial branches of
state government; and

Whereas, Judge 0'Connor has willingly and with great devotion and
fervor given of herself in the service of her nation and community for
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which she was greatly honored as the Phoenix Advertising Club "Woman of the
Year* in 1972, the recipient of the Kational Conference of Christians and
Jews Annual Award in 1975 and the recipient of the Arizona State University
Distinguished Achievament Award,in 1980; and

Whareas, Judge 0'Connor also possesses the attributes of an
outstanding wife and mother; and

Whareas, Judge O0'Connor would take to the United States Supreme
Court all of the admirable qualities mentionad above.

Hherefore your memorialist, the House of Representalives of the State of

Arizona, the Senate concurring, prays:

1. That President Reagan will take pride in his sensational
nomination of the Honorable Sandra Day 0'Comnor to the United States
Supreme Court.

2. That the United States Senate will act swiftly to confirm the
nomination of the Honorable Sandra Day 0'Connor to the United States

Supreme Court.
3. That the Secretary of State of the State of Arizona transmit

copies of this Memorial to the President of the United States, the
President of the United States Senate, the Majority Leader of the United
States Senate, the Minority Leader of the United States Senate, the
Chairman of the Judiciary Committee of the United States Senate, the
members of the Judiciary Committee of the United States Senate and to each
Member of the Arizona Congressional Delegation.
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tate of Arizona

House of Rapresentatives
Tnirty-fafth Legisiature
Second Special Session
1381

HOUSE CONCURRENT McMORIAL 2001

A CONCURRENT MCMORIAL

COMMENDING PRESIDENT REAGAN ON HIS NOMINATION OF THE HONORABLE SANDRA DAY
O'CONNOR TO THE UNITED STATES SUPREME COURT AND URGING THE UNITED STATES
SERATE TO SWIFTLY CONFIRM HER NOMINATION.

To the President and the Sanate of the United States of Amarica:

Your memorialist respectfully represents:

Whareas, President Reagan has displayed great wisdom and foresight
in the laudable nomnation of the Honorable Sandra Day O'Connor to the
United States Supreme Court; and

Whereas, Judge 0'Connor is an eminently qualified jurist, having
served as a trial court judge and presently serving as an appellate court
Judge; and

Whereas, Judge O'Conmor has obtained extensive experience in many
areas of the law as a Deputy County Attorney of San Mateo County in
California, as a civilian attorney for the Quartermaster Market Center in
frankfurt/M, West Germany, as an Assistant Attorney General of Arizona and
as a private practitioner of Taw; and

Whereas, Judge O0'Connor first distinguished herself as a legal
scholar at Stanford University where she served on the Board of Editors of
the Stanford Law Review and from which she graduated in the Order of the
Coif; and

Whnereas, Judge O'Connor served with great distinction in the
Legislature of the State of Arizona as a Senator and demonstrated her
inherent leadership capabilities as Majority Leader of the Arizona State
Senate; and

Whereas, Judge O'Connor has an outstanding record of service and
experience in each of the executive, legistative and judicial branches of
state government; and

Whereas, Judge 0'Connor has willingly and with great devotion and
farvor given of herself in the service of her nation and community for
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which she was greatly honored as the Phoenix Advertising CTub "Woman of the
Year" in 1972, the recipient of the National Conference of Christians and
Jews Annual Award in 1975 and the recipieat of the Arizona State University
Distinguished Achievement Award in 1980; and

Wnereas, Judge O'Connor also possesses the attributes of an
outstanding wife and mother; and

Wherzas, Judge 0'Connor would take to the United States Supreme
Court all of the admirable qualities mentionad above.

Wherefore your manorialist, the House of Repressntatives of the State of

Arizona, the Senate concurring, prays:

1. That President Reagan will take pride in his sensational
nomination of the Honorable Sandra Day 0'Connor to the United States
Supreme Court.

2. That the United States Senate will act swiftly to confirm the
nomination of the Honorable Sandra Day 0O'Connor to the United States
Supreme Court.

3. That the 3ecretary of State of the State of Arizona tramsmit
copies of this Memorial to the President of the United States, the
President of the United States Senate, the Majority Leader of the United
States Senate, the Minority Leader of the United States Senate, the
Chairman of the Judiciary Committee of the United States Senate, the
members of the Judiciary Committee of the United States Senate and to each
Member of the Arizona Congressional Delegation.

2.
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Adopted Dy the Arizona House of Representatives, July 23, 1981, the Sznate
concurring.
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3 2akar, nouse of Aepresentatives

~ -
ra
"1L~—«J\{L/z‘r/(/‘/
Chlef Clerk, House of Representatives
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By Polk H.C.R. No. 7

HOUSE CONCURRENT RESOLUTION

WHEREAS, In an action that fulfilled campaign promises and
that will long be noted for its historical significance, President
Reagan nominated Sandra Day O'Connor, a highly gualified attorney
and state political leader, to serve on the United States Supreme
Court; and

WHEREAS, The first woman to be nominated fer a Supreme Court
position, Mrs. O'Connor has a noteworthy professional background as
a graduate of Stanford University's law school, member of the
Arizona attorney general's staff, and majority leader of the
Arizona state senate; and

WHEREAS, Mrs. O'Connor is a native of El Paso who attended
the Radford School for girls and graduated from El1 Paso's Austin
High School when she was 16 years old; she is widely respected, not
only for her impeccable legal research and documentation skills,
but also for her strong organizational abilities and for her
insistence on preparation and perfection; and

WHEREAS, Mrs. O'Connor is an outstanding choice for Supreme
Court Justice, and President Reagan merits the high praise of all
individuals who feel that the continued strength of this nation's
judicial system depends greatly on a Supreme Court that exemplifies
high intellectual, educational, and legal guality and racial and
sexual equality; now, therefore, be it

RESOLVED by the House of Representatives of the State of
Texas, the Senate concurring, That the 67th Legislature, 1st Called
Session, hereby commend President Ronald Reagan on his appointment
of Sandra Day O'Connor to the United States Supreme Court; and, be
it further

RESQLVED, That cfficial copies of this resolution be prepared
and forwarded to President Reagan, teo Texas Senators John Tower and
Lloyd Bentsen, and to Mrs. O'Connor as expressions of the sentiment
of the Texas Legislature.
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The CHAIRMAN. Judge O’Connor, the time has now come for you
to testify. Will you stand and be sworn?

Raise your right hand.

Do you swear that the evidence you give in this hearing shall be
tGhC?d ;;ruth, the whole truth, and nothing but the truth, so help you

Judge O'ConnNor. I do.

The CHAIRMAN. Judge O’'Connor, we will now give you the oppor-
tunity to present an opening statement if you care to do so.

TESTIMONY OF HON. SANDRA DAY O’CONNOR, NOMINATED TO
BE ASSOCIATE JUSTICE OF THE U.S. SUPREME COURT

Judge O'Connor. Thank you, Mr. Chairman. I would like to do
s0, with your leave and permission.

Mr. Chairman and members of the Senate Judiciary Committee,
I would like to begin my brief opening remarks by expressing my
gratitude to the President for nominating me to be an Associate
Justice of the U.S. Supreme Court, and my appreciation and
thanks to you and to all the members of this committee for your
courtesy and for the privilege of meeting with you.

As the first woman to be nominated as a Supreme Court Justice,
I am particularly honored, and I happily share the honor with
millions of American women of yesterday and of today whose abili-
ties and whose conduct have given me this opportunity for service.
As a citizen and as a lawyer and as a judge, I have from afar
always regarded the Court with the reverence and with the respect
to which it is so clearly entitled because of the function it serves. It
is the institution which is charged with the final responsibility of
insuring that basic constitutional doctrines will always be honored
and enforced. It is the body to which all Americans look for the
ultimate protection of their rights. It is to the U.S. Supreme Court
that we all turn when we seek that which we want most from our
Government: equal justice under the law.

If confirmed by the Senate, I will apply all my abilities to insure
that our Government is preserved; that justice under our Constitu-
tion and the laws of this land will always be the foundation of that
Government.

I want to make only one substantive statement to you at this
time. My experience as a State court judge and as a State legislator
has given me a greater appreciation of the important role the
States play in our federal system, and also a greater appreciation
of the separate and distinct roles of the three branches of govern-
ment at both the State and the Federal levels. Those experiences
have strengthened my view that the proper role of the judiciary is
one of interpreting and applying the law, not making it.

If confirmed, I face an awesome responsibility ahead. So, too,
does this committee face a heavy responsibility with respect to my
nomination. I hope to be as helpful to you as possible in responding
to your questions on my background and my beliefs and my views.
There is, however, a limitation on my responses which I am com-
pelled to recognize. I do not believe that as a nominee I can tell
you how I might vote on a particular issue which may come before
the Court, or endorse or criticize specific Supremv Court decisions
presenting issues which may well come before the Court again. To
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do so would mean that I have prejudged the matter or have moral-
ly committed myself to a certain position. Such a statement by me
as to how I might resolve a particular issue or what I might do in a
future Court action might make it necessary for me to disqualify
myself on the matter. This would result in my inability to do my
sworn duty; namely, to decide cases that come before the Court.
Finally, neither you nor ! know today the precise way in which any
issue will present itself in the future, or what the facts or argu-
ments may be at that time, or how the statute being interpreted
may read. Until those crucial factors become known, I suggest that
none of us really know how we would resolve any particular issue.
At the very least, we would reserve judgment at that time.

On a personal note, if the chairman will permit it, I would now
like to say something to you about my family and introduce them
to you.

The CHaIRMAN. 1 would be very pleased to have vou introduce
the members of your family at this time, Judge O’Connor.

Judge O’ConNoRr. Thank you, Mr. Chairman.

By way of preamble, I would note that some of the media have
reported correctly that I have performed some marriage ceremo-
nies in my capacity as a judge. I would like to read to you an
extract from a part of the form of marriage ceremony which 1
prepared:

Marriage is far more than an exchange of vows. It is the foundation of the family,

mankind’s basic unit of society, the hope of the world and the strength of our
country. It is the relationship between ourselves and the generations which follow.

This statement, Mr. Chairman, represents not only advice I give
to the couples who have stood before me but my view of all families
and the importance of families in our lives and in our country. My
nomination to the U.S. Supreme Court has brought my own very
close family even closer together, and 1 would like to introduce
them to you, if I may.

My oldest son, Scott, if you would stand, please.

The CHAIRMAN. Stand as your names are called.

Judge O'ConnNoR. Scott graduated from Stanford two years ago.
He was our State swimming champion. He is now a young busi-
nessman, a pilot, and a budding gourmet cook.

Now my second son, Brian, is a senior at Colorado College. He is
our adventurer. He is a skydiver with over 400 jumps, including a
dive off El Capitan at Yosemite last summer. I look forward to his
retirement from that activity [laughter] so he can spend more time
in his other status as a pilot.

Now my youngest son, Jay, is a sophomore at Stanford. He is our
writer, and he acted as my assistant press secretary after the news
of the nomination surfaced and did a very good job keeping all of
us quiet. i I could promise you that I could decide cases as well as
Jay can ski or swing a golf club, I think that we would have no
further problem in the hearing.

Finally, I would like to introduce my dear husband, John. We
met on a law review assignment at Stanford University Law School
and will celebrate our 29th wedding anniversary in December.
John has been totally and unreservedly and enthusiastically sup-
portive of this whele nomination and this endeavor, and for that I
am very grateful. Without it, it would not have been possible.
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I would like to introduce my sister, Ann Alexander, and her
hushand, Scott Alexander. They live in Tucson, and are the repre-
sentatives of my close family at this hearing.

Thank you, Mr. Chairman and members of the committee. I
would like to thank you for allowing me this time and this opportu-
nity. I would now be happy to respond to your questions.

The CuaikmanN. We will now have questioning of the nominee by
members of the committee. I presume before we go into this, the
members of the committee who accompany you there will prefer to
return {o their seats or elsewhere.

There will be two rounds of questions of 15 minutes each by the
respective members of the committee; then, possibly it may be
necessary to go a little further.

Judge O’Connor, the chairman will begin by propounding certain
questions to you. We have a timing light system here, which will
confine each member to 15 minutes. When the light turns yellow,
it means we have 1 minute left; when it turns red, it means the
time is up and the gavel will fall at that time.

EXPERIENCE IN ALL THREE BRANCHES OF GOVERNMENT

Judge O’Connor, you have been nominated to serve on the high-
est court in our country. What experience qualifies you to be a
Justice of the U.8. Supreme Court?

Judge O'ConNoR. Mr. Chairman, I suppose I can say that noth-
ing in my experience has adequately prepared me for this appear-
ance before the distinguished committee or for the extent of the
media attentio