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PREFACE 

These rules have been adopted by the supreme 
court under chapter 8, infra, after lengthy .and 
careful consultation with an advisory committee 
chosen by the board of governors of the state 
bar, and consisting of Messrs. J. Early Craig, 
Carl G. Krook, George R. Darnell, E. T. Cusick 
and Norman S. Hull. They are, in substance, 
the new Federal Rules of Civil Procedure, modi
fied in a few instances to suit our local condi
tions. They supersede all present rules and 
statutes governing procedure, so far as there is a 
conflict, but on matters which they do not cover 
the present procedure remains in full force and 
effect. 

It may be that it will be found in actual prac
tice that some of these rules should be modified 
or changed. The court will welcome suggestions 
from time to time from any members of the bar 
if their experience in the practical application 
of the rules indicates that a change is needed. 

These rules will be included in their proper 
place in the new compiled code authorized by 
Chapter 89, Session Laws of 1939. 
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CHAPTTR 8 

SENATE BILL NO. 26 

AN ACT 

Relating to rules of pleading, practice, and pro
cedure, and authorizing the supreme court to 
prescribe such rules for all courts. 

Be it enacted by the Legislature of the State of 
Arizona: 

Section 1. Rules of pleading, practice and 
proced:ure. The supreme court, by rules promul
gated from time to time, shall regulate pleading, 
practice and procedure in judicial proceedings 
in all courts of the state, for the purpose of 
simplifying the same and of promoting the 
speedy determination of litigation upon its mer
its. Such rules shall not abridge, enlarge or 
modify the substantive rights of any litigant. 
The supreme court shall cause the rules to be 
printed and distributed to all members of the 
state Bar of Arizona and to all persons who ap
ply therefor, and they shall not become effec
tive until sixty days after such distribution. 

Sec. 2. State bar advisory board. The state 
bar, or a representative group thereof selected 
by said bar, shall act as an advisory board and 
shall, either voluntarily or upon request of a ma
jority of the judges of the supreme court, con
sult with, recommend to, or advise the court on 
any matter dealt with in the rules. Any mem-



III 

ber of the state bar or any private citizen may 
object in writing to any rule or part thereof and 
may request changes. The court shall consider 
such objections and requests as advice and in
formation only and may act thereon at its dis
cretion. 

Sec. 3. Existing statutes deemed rules of 
court. All statutes relating to pleading, practice 
and procedure, existing at the time this act takes 
effect shall be deemed to be rules of court and 
shall remain in effect as such until modified or 
suspended by rules promulgated pursuant to this 
act. 

APPROVED THIS 4th DAY OF FEBRUARY, 
1939. 
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RULES OF CIVIL PHOCEDURE 

RULES OF CIVIL PROCEDURE 
FOR THE 

SUPERIOR COURTS OF ARIZONA 

L SCOPE OF RULES-ONE FORM 
OF ACTION 

1 

Rule 1. Scope of Rules. These rules govern the 
procedure in the superior courts of Arizona in 
aU suits of a civil nature whether cognizable as 
eases at law or in equity. They shall be con
strued to secure the just, speedy, and inexpen
sive determination of every action. 

Rule 2. One Form of Action. There shall be 
one form of action to be known as "civil action". 
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II. COMMENCEMENT OF ACTION: SERV
ICE OF PROCESS, PLEADINGS, MOTIONS. 
AND ORDERS. 

Rule 3. Commencement of Action. A civil 
action is commenced by filing a complaint with 
the court. 

Rule 4. Process. 

(a) SUMMONS: ISSUANCE. Upon the filing of 
the complaint the clerk shall forthwith issue a 
summons and deliver it for service to the sheriff 
or to a person specially appointed to serve it. 
Upon request of the plaintiff separate or addi
tional summons shall issue against any defend
ants. 

(b) SAME: FORM. The summons shall be 
signed by the clerk, be under the seal of the 
court, contain the name of the court and the 
names of the parties, be directed to the defend
ant, state the name and address of the plain
tiff's attorney, if any, otherwise the plaintiff's 
address, and the time within which these rules 
require the defendant to appear and defend, and 
shall notify him that in case of his failure to 
do so judgment by default will be rendered 
against him for the relief demanded in the com
plaint. 

(c) By WHOM SERVED. Service of all process 
shall be made by a sheriff, by his deputy, or by 
some person specially appointed by the court for 
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that purpose, except that a subpoena may be 
served as provided in Rule 45. Special appoint
ments to serve process shall be made freely when 
substantial savings in travel fees will result. 

(d) SUMMONS: PERSONAL SERVICE. The sum
mons and complaint shall be served together. The 
plaintiff shall furnish the person making service 
with such copies as are necessary. Service shall 
be made as follows: 

(1) Upon an individual other than an in
fant or an incompetent person, by deliver
ing a copy of the summons and of the com
plaint to him personally or by leaving copies 
thereof at his dwelling house or usual place 
of abode with some person of suitable age 
and discretion then residing therein or by 
delivering a copy of the summons and of the 

. complaint to an agent authorized by ap
pointment or by law to receive service of 
process. 

(2) Whenever a minor, insane or incompe
tent person has a guardian of his estate re
siding in this state, personal service upon 
the guardian of any process, notice, or order 
of the court concerning the estate of a de
ceased person, in which the ward is interest
ed, is equivalent to service upon the ward; 
and the guardian shall attend to the in
terests of the ward in the matter. Such 
guardian may also appear for his ward, and 
waive any process, notice, or order to show 
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cause which an adult or a person of sound 
mind might do. 

(3) Upon a domestic or foreign corpora
tion or upon a partnership or other unin
corporated association which is subject to 
suit under a common name, by delivering a 
copy of the summons and of the complaint 
to an officer, a managing or general agent, 
or to any other agent authorized by ap
pointment or by law to receive service of 
process and, if the agent is one authorized 
by statute to receive service and the statute 
so reqUlres, by also mailing a copy to the 
defendant. 

(4) Upon the state or a municipal cor
poration or other governmental organization 
thereof subject to suit, by delivering a copy 
of the summons and of the complaint to the 
chief executive officer or the secretary, clerk 
or recording officer thereof. 

( e ) SAME: OTHER SERVICE. 

(1) When a party to the action shall, at 
the time of instituting the action or at any 
time during its progress, file an affidavit 
in the action, that the defendant is a nOll
resident of the state, or that he is absent 
from the state, or that he is a transient per
son, or that his residence is unknown to the 
party, or is a corporation incorporated under 
the laws of any other state or foreign coun-



IWLES OF CIVIL PROCEDURE 

try, and doing business in this state, 01' hav
ing property therein, but having no legally 
appointed and constituted agent in this state, 
or that such defendant conceals himself to 
avoid the service of summons, a summons 
shall be issued as in other cases, and service 
shall be made by pUblication thereof in some 
newspaper published in the county, if there 
be a newspaper published therein, but if 
not, then in a newspaper published in the 
nearest county, where the action is pending, 
at least once in each week for four succes
sive weeks, and the service shall be complete 
thirty days after the first publication. When 
the residence of the defendant is known to 
the party the same shall be stated in the 
affidavit, and the party shall forthwith de
posit a copy of the summons and complaint 
in the postoffice, postage prepaid, directed 
to the defendant at his place of residence, 
and the affida vi t of the person so mailing 
said copies shall be prima facie evidence 
thereof; if the resjdence is unknown it shall 
be so stated. 

(2) Personal service of a copy of the 
summons and complaint out of the state 
shall be equivalent to publication and de
posit in the postoffice. The service of the 
summons shall be deemed complete thirty 
days after such service. 

(3) When the residence of a defendant 
not a resident of the state is known, the 
plaintiff may deposit a copy of the summons 
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and complaint in the postoffice, registering 
it, directed to the defendant at his place of 
residence; and on return through the post
office of the registry receipt thereof, shall 
attach such registry receipt to an affidavit 
showing that the envelope was addressed 
to the defendant at his place of residence; 
that it was registered and mailed; that it 
contained a copy of the summons and com
plaint; that the attached registry receipt is 
the genuine receipt thereof, and the date of 
the return thereof to the sender, whereupon 
such affidavit shall be prima facie evidence 
of personal service of said copy of the sum
mons and complaint, as of the date of the 
return of the registry receipt to the send
er, and shall be of like force and effect as 
though personally served outside of the 
state, and such service shall be deemed com
plete thirty days after the filing of such af
fidavit and receipt. 

( 4) Where service of a copy of the sum
mons and complaint is made out of the state, 
the defendant is required to appear and 
answer within thirty days after the com
pletion thereof. in the same manner and 
under the same penalties as if he had been 
personally served with a summons within 
the county in which the suit is pending. 

(f) TERRITORIAL LIMITS OF EFFECTIVE SERV

ICE. All process may be served anywhere within 
the territorial limits of the state. 



RULES OF CIVIL PROCEDURE ..,. 
I 

(g) RETURN. The person serving the process 
shall make proof of service thereof to the court 
promptly and in any event within the time dur
ing which the person served must respond to the 
process. If service is made by a person other 
than a sheriff or his deputy, he shall make af
fidavit thereof. Failure to make proof of service 
does not affect the validity of the service. 

(h) AMENDMENT. At any time in its dis
cretion and upon such terms as it deems just, 
the court may allow any process or proof of 
service thereof to be amended, unless it clearly 
appears that material prejudice would result to 
the substantial rights of the party against whom 
the process issued. 

Rule 5. Service and Filing of Pleadings and 
Other Papers. 

(a) SERVICE: WHEN REQUIRED. Every order 
required by its terms to be served, every plead
ing subsequent to the original complaint unless 
the court otherwise orders because of numerous 
defendants, every written motion other than one 
which may be heard ex parte, and every written 
notice, appearance, demand, offer of judgment, 
designation of record on appeal, and similar 
paper shall be served upon each of the parties 
affected thereby, but no service need be made 
on parties in default for failure to appear ex
cept that pleadings asserting new or additional 
claims for relief against them shall be served 
upon them in the manner provided for service 
of summons in Rule 4. 
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(b) SAME: How MADE. Whenever under these 
rules service is required or permitted to be made 
upon a party represented by an attorney the 
service shall be made upon the attorney unless 
service upon the party himself is ordered by the 
court. Service upon the attorney or upon a party 
shall be made by delivering a copy to him or by 
mailing it to him at his last known address or, 
if no address is known, by leaving it with the 
clerk of the court. Delivery of a copy within 
this rule means: handing it to the attorney or 
to the party; or leaving it at his office with his 
clerk or other person in charge thereof; or, if 
there is no one in charge, leaving it in a con
spicuous place therein; or, if the office is closed 
or the person to be served has no office, leaving 
it at his dwelling house or usual place of abode 
with some person of suitable age and discretion 
then residing therein. Service by mail IS com
plete upon mailing. 

(c) SAME: NUMEROUS DEFENDANTS. In any 
action in which there are unusually large num
bers of defendants, the court, upon motion or of 
its own initiative, may order that service of the 
pleadings of the defendants and replies thereto 
need not be made as between the defendants and 
that any cross-claim, counterclaim, or matter 
constituting an avoidance or affirmative defense 
contained therein shall be deemed to be denied 
or avoided by all other parties and that the filing 
of any such pleading and service thereof upon 
the plaintiff constitutes due notice of it to the 
parties. A copy of every such order shall be 
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served upon the parties in such manner and form 
as the court directs. 

(d) FILING. All papers after the complaint 
required to be served upon a party shall be filed 
with the court either before service or within a 
reasonable time thereafter. 

(e) FILING WITH THE COURT DEFINED. The 
filing of pleadings and other papers with the 
court as required by these rules shall be made by 
filing them with the clerk of the court, except 
that the judge may permit the papers to be filed 
with him, in which event he shall note thereon the 
filing date and forthwith transmit them to the 
office of the clerk. 

Rule 6. Time. 

(a) COMPUTATION. In computing any period 
of time prescribed or allowed by these rules, by 
order of court or by any applicable statute, the 
day of the act, event, or default after which the 
designated period of time begins to run is not 
to be included. The last day of the period so com
puted is to be included, unless it is a Sunday or 
a legal holiday, in which event the period runs 
until the end of the next day which is neither a 
Sunday nor a holiday. When the period of time 
prescribed or allowed is less than 7 days, inter
mediate Sundays and holidays shall be excluded 
in the computation. A half holiday shall be 
considered as other days and not as a holiday. 
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(b) ENLARGEMENT. When by these rules 01' 

by a notice given thereunder or by order of court 
an act is required or allowed to be done at or 
within a specified time, the court for cause shown 
may, at any time in its discretion (1) with or 
without motion 01' notice, order the period en
larged if application therefor is made before the 
expiration of the period originally prescribed or 
as extended by a previous order or (2) upon mo
tion permit the act to be done after the expira
tion of the specified period where the failure to 
act was the result of excusable neglect; but it 
may not enlarge the period for taking any action 
under Rule 59, except as stated in subdivision 
(c) thereof, or the period for taking an appeal 
as provided by these rules. 

(c) FOR MOTIONS--AFFIDA VITS. A written 
motion, other than one which may be heard ex 
l,arte, and notice of the hearing thereof shall be 
served not later than 5 days before the time speci
fied for the hearing, unless a different period is 
fixed by these rules or by order of the court. 
Such an order may for cause shown be made on 
ex parte application. When a motion is support
ed by affidavit, the affidavit shall be served with 
the motion; and, except as otherwise provided 
in Rule 59 (c), opposing affidavits may be served 
not later than 1 day before the hearing, unless 
the court permits them to be served at some other 
time. 

(d) ADDITIONAL TIME AFTER SERVICE By 
NIAlL. Whenever a party has the right 01' is l'e-
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quired to do some act or take some proceedings 
within a prescribed period after the service of 
a notice or other paper upon him and the notice 
or paper is served upon him by mail, 3 days shan 
be added to the prescribed period. 
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III. PLEADINGS AND MOTIONS 

Rule 7. Pleadings Allowed; Form of Motions. 

(a) PLEADINGS. There shall be a complaint 
and an answer; and there shall be a reply, if the 
answer contains a counterclaim denominated as 
such; an answer to a cross-claim, if the answer 
contains a cross-claim; a third-party complaint, 
if leave is given under Rule 14 to summon a 
person who was not an original party; and there 
shall be a third-party answer, if a third-party 
complaint is served. No other pleading shall be 
allowed, except that the court may order a reply 
to an answer 01' a third-party answer. 

(b) MOTIONS AND O'fHER PAPERS. 

(1) An application to the court for an 
order shall be by motion which, unless made 
during a hearing or trial, shall be made in 
writing, shall state with particularity the 
grounds therefor, and shall set forth the 
relief or order sought. The requirement of 
writing is fulfilled if the motion is stated 
in a written notice of the hearing of the 
motion. 

(2) The niles applicable to captions, 
signing, and other matters of form of plead
ings apply to all motions and other papers 
provided for by these rules. 
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(c) DEMURRERS, PLEAS, ETC., ABOLISHED. De
murrers, pleas, and exceptions for insufficiency 
of a pleading shall not be used. 

Rule 8. General Rules of Pleading. 

(a) CLAIMS FOR RELIEF. A pleading which 
sets forth a claim for relief, whether an original 
claim, counterclaim, cross-claim, or third-party 
claim, shall contain (1) a short and plain state
ment of the grounds upon which the court's 
jurisdiction depends, unless the court already has 
jurisdiction and the claim needs no new grounds 
of jurisdiction to support it, (2) a short and 
plain statement of the claim showing that the 
pleader is entitled to relief, and (3) a demand 
for judgment for the relief to which he deems 

'himself entitled. Relief in the alternative or of 
several different types may be demanded. 

(b) DEFENSES; FORM OF DENIALS. A party 
shall state in short and plain terms his defenses 
to each claim asserted and shall admit or deny 
the averments upon which the adverse party re
lies. If he is without knowledge or information 
sufficient to form a belief as to the truth of an 
averment, he shall so state and this has the ef
fect of a denial. Denials shall fairly meet the 
substance of the averments denied. When a 
pleader intends in good faith to deny only a part 
or a qualification of an averment, he shall specify 
so much of it as is true and material and shall 
deny only the remainder. Unless the pleader 
intends in good faith to controvert all the aver-
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ments of the preceding pleading, he may make 
his denials as specific denials of designated aver
ments or paragraphs, or he may generally deny 
all the averments except such designated aver
ments or paragraphs as he expressly admits; but, 
when he does so intend to controvert all its aver
ments, including averments of the grounds upon 
which the court's jurisdiction depends, he may 
do so by general denial subject to the obligations 
set forth in Rule 11. 

(c) AFFIRMATIVE DEFENSES. In pleading to 
a preceding pleading, a party shall set forth af
firmatively accord and satisfaction, arbitration 
and award, assumption of risk, contributory neg
ligence, discharge in bankruptcy, duress, estoppel, 
failure of consideration, fraud, illegality, laches,. 
license, payment, release, res judicata, statute 
of frauds, statute of limitations, waiver, and any 
other matter constituting an avoidance or affir
mative defense. When a party has mistakenly 
designated a defense as a counterclaim or a 
counterclaim as a defense, the court on terms, 
if justice so requires, shall treat the pleading as 
if there had been a proper designation. 

(d) EFFECT OF FAILURE To DENY. Averments 
in a pleading to which a responsive pleading is 
required, other than those as to the amount of 
damage, are admitted when not denied in the 
responsive pleading. Averments in a pleading 
to which no responsive pleading is required or 
permitted shall be taken as denied or avoided. 
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(e) PLEADING To BE CONCISE AND DIRECT; 
CONSISTEN CY. 

(1) Each averment of a pleading shall be 
simple, concise, and direct. No technical 
forms of pleading or motions are required. 

(2) A party may set forth two or more 
statements of a claim or defense alternative
ly or hypothetically, either in one count or 
defense or in separate counts or defenses. 
When two or more statements are made in 
the alternative and one of them if made in
dependently would be sufficient, the plead
ing is not made insufficient by the insuf
ficiency of one or more of the alternative 
statements. A party may also state as many 
separate claims or defenses as he has re
gardless of consistency and whether based 
on legal or on equitable grounds or on both. 
All statements shall be made subject to the 
obligations set forth in Rule 11. 

(f) CONSTRUCTION OF PLEADINGS. All plead
ings shall be so construed as to do substantial 
justice. 

Rule 9. Pleading Special Matters. 

(a) CAPACITY. It is not necessary to aver the 
capacity of a party to sue or be sued or the 
authority of a party to sue or be sued in a rep
resentative capacity or the legal existence of an 
organized association of persons that is made a 
party ,except to the extent required to show the 
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jurisdiction of the court. When a party desires 
to raise an issue as to the legal existence of any 
party or the capacity of any party to sue or be 
sued or the authority of a party to sue or be 
sued in a representative capacity, he shall do 
so by specific negative averment, which shall 
include such supporting particulars as are pecu
liarly within the pleader's knowledge. 

(b) FRAUD, MISTAKE, CONDITION OF THE 
MIND. In all averments of fraud or mistake, 
the circumstances constituting fraud or mistake 
shall be stated with particularity. Malice, intent, 
knowledge, and other condition of mind of a per
son may be averred generally. 

( c ) CONDITIONS PRECEDENT. In pleading the 
performance or occurrence of conditions prece
dent, it is sufficient to aver generally that all 
conditions precedent have been performed or 
have occurred. A denial of performance or oc
currence shall be made specifically and with par
ticularity. 

(d) OFFICIAL DOCUMENT OR ACT. In plead
ing an official document or official act it is suf
ficient to aver that the document was issued or 
the act done in compliance with law. 

(e) JUDGMENT., In pleading a judgment or 
decision of a domestic or foreign court, judicial 
or quasi-judicial tribunal, or of a board or offi
cer, it is sufficient to aver the judgment or de
cision without setting forth matter showing 
jurisdiction to render it. 
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(f) TIME AND PLACE. For the purpose of 
testing the sufficiency of a pleading, averments 
of time and place are material and shall be con
sidered like all other averments of material mat
ter. 

(g) SPECIAL DAMAGE. When items of special 
damage are claimed, they shall be specifically 
stated. 

Rule 10. Form of Pleadings. 

(a) CAPTION; N AMES OF PARTIES. Every 
pleading shall contain a caption setting forth the 
name of the court, the title of the action, the file 
number, and a designation as in Rule 7 (a). In 
the complaint the title of the action shall include 
the names of all the parties, but in other plead
ings it is sufficient to state the name of the first 
party on each side with an appropriate indica
tion of other parties. 

(b) PARAGRAPHS; SEPARATE STATEMENTS. All 
averments of claim or defense shall be made in 
numbered paragraphs, the contents of each of 
which shall be limited as far as practicable to a 
statement of a single set of circumstances; and a 
paragraph may be referred to by number in all 
succeeding pleadings. Each claim founded upon 
a separate transaction or occurrence and each de
fense other than denials shall be stated in a 
separate count or defense whenever a separation 
facilitates the clear presentation of the matters 
set forth. 
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(c) ADOPTION By REFERENCE; EXHIBITS. 

Statements in a pleading may be adopted by ref
erence in a different part of the same pleading 
or in another pleading or in any motion. A copy 
of any written instrument which is an exhibit to 
a pleading is a part thereof for all purposes. 

(d) METHOD OF PREPARATION AND FILING. 

All pleadings filed shall be bound in proper 
covers, endorsed with the number of the cause, 
the title of the court and cause, the nature of 
the paper filed, and the name and address of the 
attorney, and shall be written in a clear hand or 
typewritten on one side of a sheet only, double
spaced, except in the case of quotations. and the 
pages properly numbered. Originals only shall 
be filed, except that where it is necessary to file 
more than one copy of a pleading the additional 
copies may be carbons. 

( e) ERASURES AND INTERLINEATIONS. All 

erasures and interlineations must be called to the 
attention of the clerk, and noted by him on the 
margin with his initials, provided that no eras
ures or interlineations will be allowed in any or
der, finding or judgment signed by the court. 

Rule 11. Signing of Pleadings. Every plead
ing of a party represented by an attorney shall 
be signed by at least one attorney of record in 
his individual name, whose addrgss shall be stat
ed. A party who is not represented by an attor
ney shall sign his pleading and state his address. 
Except when otherwise specifically provided by 
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rule or statute, pleadings need not be verified 
or accompanied by affidavit. The rule in equity 
that the averments of an answer under oath 
must be overcome by the testimony of two wit
nesses or of one witness sustained by corroborat
ing circumstances is abolished .. The signature of 
an attorney constitutes a certificate by him that 
he has read the pleading; that to the best of his 
knowledge, information, and belief there is good 
ground to support it; and that it is not interpos
ed for delay. If a pleading is not signed or is 
s.igned with intent to defeat the purpose of this 
rule, it may be stricken as sham and false and 
the action may proceed as though the pleading 
had not been served. For a wilful violation of 
this rule an attorney may be subjected to ap
propriate disciplinary action. Similar action may 
be taken if scandalous or indecent matter is in
serted. 

Rule 12. Defenses and Objections-When and 
How Presented-By Pleading or Motion-Motion 
for Judgment on Pleadings. 

(a) WHEN PRESENTED. A defendant shall 
serve his answer within 20 days after the service 
of the summons and complaint upon him, unless 
the court directs otherwise when service of pro
cess is made pursuant to Rule 4 (e). A party 
served with a pleading stating a cross-claim 
against him shall serve an answer thereto within 
20 days after the service upon him. The plain
tiff shall serve his reply to a counterclaim in the 
answer within 20 days after service of the 
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answer or, if a reply is ordered by the court, 
within 20 days after service of the order, unless 
the order otherwise directs. The service of any 
motion provided for in this rule alters the time 
fixed by these rules for serving any required re
sponsive pleading as follows, unless a different 
time is fixed by order of the court: (1) If the 
court denies the motion or postpones its dispo
sition until the trial on the merits, the respon
sive pleading may be served within 10 days after 
notice of the court's action; (2) if the court 
grants a motion for a more definite statement 
or for a bill of particulars, the responsive plead
ing may be served within ten days after the 
service of the more definite statement or bill of 
particulars. In either case the time for service 
of the responsive pleading shall be not less than 
remains of the time which would have been al
lowed under these rules if the motion had not 
been made. 

(b) How PRESENTED. Every defense, in law 
or fact, to a claim for relief in any pleading, 
whether a claim, counterclaim, cross-claim, or 
third-party claim, shall be asserted in the re
sponsive pleading thereto if one is required, ex
cept that the following defenses may at the op
tion of the pleader be made by motion; ( 1) lack 
of jurisdiction over the subject matter, (2) lack 
of jurisdiction over the person, (3) im proper 
venue, (4) insufficiency of process, (5) insuf
ficiency of service of process, (6) failure to state 
a claim upon which relief can be granted. A 
motion making any of these defenses shall be 
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made before pleading if a further pleading is 
permitted. No defense or objection is waived 
by being joined with one or more other defenses 
or objections in a responsive pleading or motion. 
If a pleading sets forth a claim for relief to 
which the adverse party is not required to serve 
a responsive pleading, he may assert at the trial 
any defense in law or fact to that claim for re
Hef. 

(c) MOTION FOR JUDGMENT ON THE PLEAD
JNGS. After the pleadings are closed but within 
such time as not to delay the trial, any party 
may move for judgment on the pleadings. 

(d) PRELIMINARY HEARINGS. The defenses 
specifically enumerated (1) - (6) in subdivision 
(b) of this rule, whether made in a pleading or 
by motion, and the motion for judgment men
tioned in subdivision (c) of this rule, shall be 
heard and determined before trial on application 
of any party. unless the court orders that the 
hearing and determination thereof be deferred 
until the trial. 

(e) MOTION FOR MORE DEFINITE STATEMENT 
OR FOR BILL OF PARTICULARS. Before respond
ing to a pleading or, if no responsive pleading is 
permitted by these rules, within 20 days after 
the service of the pleading upon him, a party 
may move for a more definite statement or for 
a bill of particulars of any matter which is not 
averred with sufficient definiteness or particu
larity to enable him properly to prepare his re-
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sponsive pleading or to prepare for trial. The 
motion shall point out the defects complained of 
and the details desired. If the motion is granted 
and the order of the court is not obeyed within 
10 days after notice of the order or within such 
other time as the court may fix, the court may 
strike the pleading to which the motion was di
rected or make such order as it deems just. A 
bill of particulars becomes a part of the plead
ing which it supplements. 

(f) MOTION To STRIKE. Upon motion made 
by a party before responding to a pleading or, 
if no responsive pleading is permitted by these 
rules, upon motion made by a party within 20 
days after the service of the pleading upon him 
or upon the court's own initiative at any time. 
the court may order any redundant, immaterial, 
impertinent, or scandalous matter stricken from 
any pleading. 

(g) CONSOLIDATION OF MOTIONS. A party 
who makes a motion under this rule may Jom 
with it the other motions herein provided for and 
then available to him. If a party makes a mo
tion under this rule and does not include therein 
all defenses and objections then available to him 
which this rule permits to be raised by motion, 
he shall not thereafter make a motion based on 
any of the defenses or objections so omitted, ex
cept that prior to making any other motions un
der this rule he may make a motion in which are 
joined all the defenses numbered (1) to (5) in 
subdivision (b) of this rule which he cares to 
assert. 
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(h) WAIVER OF DEFENSES. A party waives 
all defenses and objections which he does not pre
sent either by motion as hereinbefore provided 
or, if he has made no motion, in his answer or 
reply, except (1) that the defense of failure to 
state a claim upon which relief can be granted, 
and the objection of failure to state a legal de
fense to a claim may also be made by a later 
pleading, if one is permitted, or by motion for 
judgment on the pleadings or at the trial on the 
merits, and except (2) that, whenever it appears 
by suggestion of the parties or otherwise that 
the court lacks jurisdiction of the subject mat
ter, the court shall dismiss the action. The ob
jection or defense, if made at the trial, shall then 
be disposed of as provided in Rule 15 (b) in the 
light of any evidence that may have been re
ceived. 

Rule 13. Counterclaim and Cross-Claim. 

(a) COMPULSORY COUNTERCLAIMS. A plead
ing shall state as a counterclaim any claim, not 
the subject of a pending action, which at the time 
of filing the pleading the pleader has against any 
opposing party, if it arises out of the transaction 
or occurrence that is the subject matter of the 
opposing party's claim and does not require for 
its adjudication the presence of third parties of 
whom the court cannot acquire jurisdiction. 

(b) PERMISSIVE COUNTERCLAIMS. A pleading 
may state as a counterclaim any claim against 
an opposing party not arising out of the trans-
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action or occurrence that is the subject matter 
of the opposing party's claim. 

(c) COUNTERCLAIM EXCEEDING OPPOSING 
CLAIM. A counterclaim mayor may not diminish 
or defeat the recovery sought by the opposing 
party. It may claim relief exceeding in amount 
or different in kind from that sought in the 
pleading of the opposing party. 

(d) COUNTERCLAIM AGAINST THE STATE. 
These rules shall not be construed to enlarge be
yond the limits now fixed by law the right to 
assert counterclaims or to claim credits against 
the state or an officer or agency thereof. 

(e) COUNTERCLAIM MATURING OR ACQUIRED 
AFTER PLEADING. A claim which either matured 
or was acquired by the pleader after serving his 
pleading may, with the permission of the court, 
be presented as a counterclaim by supplemental 
pleading. 

(f) OMITTED COUNTERCLAIM. When a plead
er fails to set up a counterclaim through over
sight, inadvertence, or excusable neglect, or when 
justice requires, he may by leave of court set up 
the counterclaim by amendment. 

(g) CROSS-CLAIM AGAINST CO-PARTY. A plead
ing may state as a: cross-claim any claim by one 
party against a co-party arising out of the trans
action or occurrence that is the subject matter 
either of the original action or of a counterclaim 
therein. Such cross-claim may include a claim 
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that the party against whom it is asserted is or 
may be liable to the cross-claimant for all or 
part of a claim asserted in the action against 
the cross-claimant. 

(h) ADDITIONAL PARTIES MAY BE BROUGHT 
IN. When the presence of parties other than 
those to the original action is required for the 
granting of complete relief in the determination 
of a counterclaim or cross-claim, the court shall 
order them to be brought in as defendants as 
provided in these rules, if jurisdiction of them 
can be obtained and their joinder will not de
prive the court of jurisdiction of the action. 

(i) SEPARATE TRIALS; SEPARATE JUDGMENTS. 
If the court orders separate trials as provided 
in Rule 42 (b), judgment on a counterclaim or 
cross-claim may be rendered when the court has 
jurisdiction so to do, even if the claims of the 
opposing party have been dismissed or otherwise 
disposed of. 

Rule 14. Third Party Practice. 

(a) WHEN DEF'ENDANT MAY BRING IN THIRD 
PARTY. Before the service of his answer a de
fendant may move ex paTte or, after the service 
of his answer, on notice to the plaintiff, for leave 
as a third-party plaintiff to serve a summons and 
complaint upon a person not a party to the action 
who is or may be liable to him or to the plaintiff 
for all or part of the plaintiff's claim against 
him. If the motion is granted and the summons 
and complaint are served, the person so served, 



26 RULES OF CIVIL PROCEDURE 

hereinafter called the third-party defendant, shall 
make his defenses as provided in Rule 12 and his 
counterclaims and cross-claims against the plain
tiff, the third-party plaintiff, or any other party 
as provided in Rule 13. The third-party defend
ant may assert any defenses which the third-

. party plaintiff has to the plaintiff's claim. The 
third-party defendant is bound by the adjudica
tion of the third-party plaintiff's liability to the 
plaintiff, as well as of his own to the plaintiff 
or to the third-party plaintiff. The plaintiff may 
amend his pleadings to assert against the third
party defendant any claim which the plaintiff 
might have asserted against the third-party de
fendant had he been joined originally as a de
fendant. A third-party defendant may proceed 
under this rule against any person not a party 
to the action who is or may be liable to him or 
to the third-party plaintiff for all or part of the 
claim made in the action against the third-party 
defendant. 

(b) WHEN PLAINTIFF MAY BRING IN THIRD 
PARTY. When a counterclaim is asserted against 
a plaintiff, he may cause a third party to be 
brought in under circumstances which under this 
rule would entitle a defendant to do so. 

Rule 15. Amended and Supplemental Plead
Jngs. 

(a) AMENDMENTS. A party may amend his 
pleading once as a matter of course at any time 
before a responsive pleading is served or, if the 
pleading is one to which no responsive pleading 
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is permitted and the action has not been placed 
upon the trial calendar, he may so amend it at 
any time within 20 days after it is served. 
Otherwise a party may amend his pleading only 
by leave of court or by written consent of the 
adverse party; and leave shall be freely given 
when justice so requires. A party shall plead in 
response to an amended pleading within the time 
remaining for response to the original pleading or 
within 10 days after service of the amended plead
ing, whichever period may be the longer, unless 
the court otherwise orders. 

(b) AMENDMENTS To CONFORM To THE EVI
DENCE. When issues not raised by the pleadings 
are tried by express or implied consent of the 
parties, they shall be treated in all respects as 
if they had been raised in the pleadings. Such 
amendment of the pleadings as may be necessary 
to cause them to conform to the evidence and to 
raise these issues may be made upon motion of 
any party at any time, even after judgment; but 
failure so to amend does not affect the result of 
the trial of these issues. If evidence is objected 
to at the trial on the ground that it is not with
in the issues made by the pleadings, the court 
may allow the pleadings to be amended and shall 
do so freely when the presentation of the merits 
of the action will be subserved thereby and the 
objecting party fails to satisfy the court that the 
admission of such evidence would prejudice him 
in maintaining his action or defense upon the 
merits. The court may grant a continuance to 
enable the objecting party to meet such evidence. 
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(c) RELATION BACK OF AMENDMENTS. When
ever the claim or defense asserted in the amend
ed pleading arose out of the conduct, transaction, 
or occurrence set forth or attempted to be set 
forth in the original pleading, the amendment 
relates back to the date of the original pleading. 

(d) SUPPLEMENTAL PLEADINGS. Upon motion 
of a party the court may, upon reasonable notice 
and upon such terms as are just, permit him to 
serve a supplemental pleading setting forth tran
sactions or occurrences or events which have hap
pened since the date of the pleading sought to be 
supplemented. If the court deems it advisable 
that the adverse party plead thereto, it shall so 
order, specifying the time therefor. 

Rule 16. Pre-Trial Procedure; Formulating Is
sues. In any action, the court may in its discre
tion direct the attorneys for the parties to ap
pear before it for a conference to consider 

(1) The simplification of the issues; 

(2) The necessity or desirability of 
amendments to the pleadings; 

(3) The possibility of obtaining admis
sions of fact and of documents which will 
avoid unnecessary proof; 

(4) The limitation of the number of ex
pert witnesses; 

(5) The advisability of a preliminary 
reference of issues to a master for findings 
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to be used as evidence when the trial is to 
be by jury; 

(6) Such other matters as may aid in the 
disposition of the action. 

The court shall make an order which recites 
the action taken at the conference, the amend
ments allowed to the pleadings, and the agree
ments made by the parties as to any of the mat
ters considered, and which limits the issues for 
trial to those not disposed of by admissions or 
agreements of counsel; and such order when en
tered controls the subsequent course of the action, 
unless modified at the trial to prevent manifest 
injustice. The court in its discretion may estab
lish by rule a pre-trial calendar on which actions 
may be placed for consideration as above pro
vided and may either confine the calendar to 
jury actions or to non-jury actions or extend it 
to all actions. 

Rule 16A. Disposition of Motions. No civil 
cause may be heard on its merits until all mo
tions shall have been disposed of, but the setting 
of a case for trial shall be deemed an overruling 
of all motions pending. 



30 RULES OF CIVIL PROCEDURE 

IV. PARTIES 

Rule 17. Parties Plaintiff and Defendant; Ca
pa.city. 

(a) REAL PARTY IN INTEREST. Every action 
shall be prosecuted in the name of the real party 
in interest; but an executor, administrator, 
guardian, trustee of an express trust ,a party 
with whom or in whose name a contract has 
been made for the benefit of another, or a party 
authorized by statute may sue in his own name 
without joining with him the party for whose 
benefit the action is brought; and when a statute 
of the state so provides, an action for the use or 
benefit of another shall be brought in the name 
of the state. 

(b) INFANTS OR INCOMPETENT PERSONS. 

When an infant or incompetent person has a 
representative, such as a general guardian, or 
other like fiduciary, the representative may sue 
or defend on behalf of the infant or incompetent 
person. If an infant or incompetent person does 
not have a duly appointed representative he may 
sue by his next friend or by a guardian ad litem. 
The court shall appoint a guardian ad litem for 
an infant or incompetent person not otherwise 
represented in an action or shall make such other 
order as it deems proper for the protection of 
the infant or incompetent person. 
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Rule 18. Joinder of Claims and Remedies. 

(a) JOINDER OF CLAIMS. The plaintiff in his 
complaint or in a reply setting forth a counter
claim and the defendant in an answer setting 
forth a counterclaim may join either as inde
pendent or as alternate claims as many claims 
either legal or equitable or both as he may have 
against an opposing party. There may be a like 
joinder of claims when there are multiple parties 
if the requirements of Rules 19, 20, and 22 are 
satisfied. There may be a like joinder of cross
claims or third-party claims if the requirements 
of Rules 13 and 14 respectively are satisfied. 

(b) JOINDER OF REMI<~DIES; FRAUDULENT CON
VEYANCES. Whenever a claim is one heretofore 
cognizable only after another claim has been 
prosecuted to a conclusion, the two claims may 
be joined in a single action; but the court shall 
grant relief in that action only in accordance 
with the relative substantive rights of the par
ties. In particular, a plaintiff may state a claim 
for money and a claim to have set aside a con
veyance fraudulent as to him, without first hav
ing obtained a judgment establishing the claim 
for money. 

Rule 19. Necessary Joinder of Parties. 

(a) NI;;CESSARY JOINDER. Subject to the pro
visions of Rule 23 and of subdivision (b) of this 
rule, persons having a joint interest shall he 
made parties and be joined on the same side as 
plaintiffs or defendants. When a person whf) 
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should join as a plaintiff refuses to do so, he 
may be made a defendant or, in proper cases, an 
involuntary plaintiff. 

(b) EFFECT OF FAILURE To JOIN. When per
sons who are not indispensable, but who ought to 
he parties if complete relief is to be accorded be
tween those already parties, have not been made 
parties and are subject to the jurisdiction of the 
court as to both service of process and venue, 
the court shall order them summoned to appear 
in the action. The court in its discretion may 
proceed in the action without making such per
sons parties, if its jurisdiction over them as to 
either service of process or venue can be ac
quired only by their consent or voluntary ap
pearance; but the judgment rendered therein 
does not affect the rights or liabilities of absent 
persons. 

(c) SAME: NAMES OF OMITTED PERSONS AND 
REASONS FOR NON-JOINDER To BE PLEADED. In 
any pleading in which relief is asked, the plead
er shall set forth the names, if known to him, of 
persons who ought to be parties if complete re
lief is to be accorded between those already par
ties, but who are not joined, and shall state why 
they are omitted. 

Rule 20. Permissive Joinder of Parties. 

(a) PERMISSIVE JOINDER. All persons may 
join in one action as plaintiffs if they assert 
any right to relief jointly, severally, or in the 
alternative in respect of or arising out of the 
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same transaction, occurrence, or series of trans
actions or occurrences and if any question of law 
or fact common to all of them will arise in the 
action. All persons may be joined in one action 
as defendants if there is asserted against them 
jointly, severally, or in the alternative, any right 
to relief in respect of or arising out of the same 
transaction, occurrence, or series of transactions 
or occurrences and if any question of law or fact 
('ommon to all of them will arise in the action. 
A plaintiff or defendant need not be interested 
in obtaining or defending against all the relief 
demanded. Judgment may be given for one or 
more of the plaintiffs according to their respec
tive rights to relief, and against one or more de
fendants according to their respective liabilities. 

(b ) SEPARATE TRIALS. The court may make 
such orders as will prevent a party from being 
embarrassed, delayed, or put to expense by the 
inclusion of a party against whom he asserts no 
elaim and who asserts no claim against him, and 
may order separate trials or make other orders 
to prevent delay or prejudice. 

Rule 21. Misjoinder and Non-Joinder of Par
ties. Misjoinder of parties is not ground for dis
missal of an action. Parties may be dropped or 
added by order of the court on motion of any 
party or of its own initiative at any stage of the 
action and on such terms as are just. Any claim 
against a party may be severed and proceeded 
with separately. 
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Rule 22. Interpleader. Persons having claims 
against the plaintiff may be joined as defend
ants and required to interplead when their claims 
are such that the plaintiff is or may be exposed 
to double or multiple liability. It is not ground 
for objection to the joinder that the claims of 
the several claimants or the titles on which their 
claims depend do not have a common origin or 
are not identical but are adverse to and inde
pendent of one another, or that the plaintiff avers 
that he is not liable in whole or in part to any 
or all of the claimants. A defendant exposed to 
similar liability may obtain such interpleader by 
way of cross-claim 01' counterclaim. The pro
visions of this rule supplement and do not in any 
way limit the joinder of parties permitted in 
Rule 20. 

Rule 23. Class Actions. 

(a) REPRESENTATION. If persons constituting 
a class are so numerous as to make it impracti
cable to bring them all before the court, such 
of them, one or more, as will fairly insure the 
adequate representation of all may, on behalf 
of all, sue or be sued, when the character of the 
right sought to be enforced for or against tb~ 
class IS 

(1) joint, or common, or secondary in the 
sense that the owner of a primary right re
fuses to enforce that right and a member 
of the class thereby becomes entitled to ell

force it; 



RULES OF CIVIL PROCEDURE 35 

(2) several, and the object of the action 
is the adjudication of claims which do or 

. may affect specific property involved in the 
action; or 

(3) several, and there is a common ques
tion of law or fact affecting the several 
rights and a common relief is sought. 

(b) SECONDARY ACTION By SHAREHOLDERS. In 
an action brought to enforce a secondary right 
on the part of one or more shareholders in an 
association, incorporated or unincorporated, be
cause the association refuses to enforce rights 
which may properly be asserted by it, the com
plaint shall be verified by oath and shall aver 
that the plaintiff was a shareholder at the time 
of the transaction of which he complains or that 
his share thereafter devolved on him by opera
tion of law. The complaint shall also set forth 
with particularity the efforts of the plaintiff to 
secure from the managing directors or trustees 
and, if necessary, from the shareholders such 
action as he desires, and the reasons for his 
failure to obtain such action or the reasons for 
not making such effort. 

(c) DISMISSAL OR COMPROMISE. A class action 
shall not be dismissed or compromised without 
the approval of the court. If the right sought 
to be enforced is one defined in paragraph (1) of 
subdivision (a) of this rule notice of the pro
posed dismissal or compromise shall be given to 
all members of the class in such manner as the 
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eourt directs. If the right is one defined in para
graphs (2) or (3) of subdivision (a) notice shaH 
be given only if the court requires it. 

Rule 24. Intervention. 

(a) INTERVENTION OF RIGHT. Upon timely 
application anyone shall be permitted to inter
vene in an action: (1) when a statute confers 
an unconditional right to intervene; or (2) when 
the representation of the applicant's interest by 
existing parties is or may be inadequate and the 
applicant is or may be bound by a judgment in 
the action; or (3) when the applicant is so sit
uated as to be adversely affected by a distribu
tion or other disposition of property in the cus
tody of the court or of an officer thereof. 

(b) PERMISSIVE INTERVENTION . Upon timely 
application anyone may be permitted to intervene 
in an action: (1) when a statute confers a con
ditional right to intervene; or (2) when an ap
plicant's claim or defense and the main action 
have a question of law or fact in common. In 
exercising its discretion the court shall consider 
whether the intervention will unduly delay or 
prejudice the adjudication of the rights of the 
original parties. 

(c) PROCEDURJ;~., A person desiring to inter
vene shall serve a motion to intervene upon all 
parties affected thereby. The motion shall state 
the grounds therefor and shall be accompanied 
by a pleading setting forth the claim or defense 
for which intervention is sought. 
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Rule 25. Substitution of Parties. 

(a) DEATH. 

( 1 ) If a party dies and the claim is not 
thereby extinguished, the court within 2 
years after the death may order substitu
tion of the proper parties. If substitution 
is not so made, the action shall be dismissed 
as to the deceased party. The motion for 
substitution may be made by the successors 
or representatives of the deceased party or 
by any party and, together with the notice 
of hearing, shall be served on the parties as 
provided in Rule 5 and upon persons not 
parties in the manner provided in Rule 4 for 
the service of a summons. 

(2) In the event of the death of one 01' 

more of the plaintiffs or of one 01' more of 
the defendants in an action in which the 
right sought to be enforced survives only to 
the surviving plaintiffs or only against the 
surviving defendants, the action does not 
abate. The death shall be suggested upon 
the record and the action shall proceed in 
favor of or against the surviving parties. 

(b) INCOMPETENCY. If a party becomes in
competent, the court upon motion served as pro
vided in subdivision (a) of this rule may allow 
the action to be continued by or against his rep
resentative. 
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(c) TRANSFER OF INTEREST. In case of any 
transfer of interest, the action may be continued 
by or against the original party, unless the court 
upon motion directs the person to whom the in
terest is transferred to be substituted in the action 
or joined with the original party. Service of the 
motion shall be made as provided in subdivision 
( a) of this rule. 

(d) PUBLIC OFFICERS; DEATH OR SEPARATION 
.FROM OFFICE. When an offiicer of the United 
States, the state, a county, city, or other govern
mental agency, is a party to an action and dur
ing its pendency dies, resigns, or otherwise ceases 
to hold office, the action may be continued and 
maintained by or against his successor, if with
in 6 months after the successor takes office it is 
satisfactorily shown to the court that there is a 
substantial need for so continuing and maintain
ing it. Substitution pursuant to this rule may 
be made when it is shown by supplemental plead
ing that the successor of an officer adopts or 
continues or threatens to adopt or continue the 
action of his predecessor in enforcing a law 
averred to be in violation of the Constitution of 
the state or of the United States. Before a sub
stitution is made, the party or officer to be af
fected, unless expressly assenting thereto, shall 
be given reasonable notice of the application 
therefor and accorded an opportunity to object. 
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V. DEPOSITIONS AND DISCOVERY 

Rule 26. Depositions Pending Action. 

(a) WHEN DEPOSITIONS MAY BE TAKEN. By 
leave of court after jurisdiction has been obtain
ed over any defendant 01' over property which 
is the subject of the action or without such leave 
after an answer has been served, the testimony 
of any person, whether a party or not, may be 
taken at the instance of any party by deposition 
upon oral examination or written interrogatories 
for the purpose of discovery or for use as evi
dence in the action or for both purposes. The 
attendance of witnesses may be compelled by the 
use of subpoena as provided in Rule 45. Depo
sitions shall be taken only in accordance with 
these rules. The deposition of a person confined 
in prison may be taken only by leave of court 
on such terms as the court prescribes. 

(b) SCOPF~ OF EXAMINATION. Unless other
wise ordered by the court as provided by Rule 
:'W (b) or (d), the deponent may be examined 
regarding any matter, not privileged, which is 
l'elevant to the subject matter involved in the 
pending action, whether relating to the claim 01' 

defense of the examining party or to the claim 
01' defense of any other party, including the ex
istence, description, nature, custody, condition, 
and location of any books, documents, or othel' 
tangible things and the identity and location of 
pel'sons having knowledge of relevant facts 
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(c) EXAMINATION AND CRoss-ExAMINATION. 
Examination and cross-examination of deponents 
may proceed as permitted at the trial under the 
provisions of Rule 43 (b). 

(d) USE OF DI<~POSITIONS. At the trial or upon 
the hearing of a motion or an interlocutory pro
ceeding, any part or all of a deposition, so far 
as admissible under the rules of evidence, may 
be used against any party who was present or 
represented at the taking of the deposition or 
who had due notice thereof, in accordance with 
anyone of the following provisions: 

(1) Any deposition may be used by any 
party for the purpose of contradicting or 
impeaching the testimony of deponent as 
a witness. 

(2) The deposition of a party or of any 
one who at the time of taking the deposition 
was an officer, director, or managing agent 
of a public or private corporation, partner
ship, 01' association which is a party may 
be used by an adverse party for any pur
pose. 

(3) The deposition of a witness, whether 
or not a party,- may be used by any party 
for any purpose if the court finds: 1, that 
the witness is dead; or 2, that the witness 
is at a greater distance than 50 miles from 
the place of trial or hearing, or is out of 
the state, unless it appears that the absence 
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of the witness was procured by the party 
offering the deposition; or 3, that the wit
ness is unable to attend or testify because 
of age, sickness, infirmity, or imprisonment; 
or 4, that the party offering the deposition 
has been unable to procure the attendance 
of the witness by subpoena; or 5, upon ap
plication and notice, that such exceptional 
circumstances exist as to make it desirable, 
in the interest of justice and with due re
gard to the importance of presenting the 
testimony of witnesses orally in open courty 
to allow the deposition to be used. 

(4) If only part of a deposition is offered 
in evidence by a party, an adverse party 
may require him to introduce all of it which 
is relevant to the part introduced, and any 
party may introduce any other parts. 

Substitution of parties does not affect the 
right to use depositions previously taken; and, 
when an action in any court of the United States 
or of any state has been dismissed and another 
action involving the same subject matter is after
ward brought between the same parties or their 
representatives or successors in interest, all de
positions lawfully taken and duly filed in the 
former action may be used in the latter as if 
originally taken· therefor. 

(e) OBJECTIONS To ADMISSIBILITY. Subject to 
the provisions of Rule 32 (c) ~ objection may be 
made at the trial or hearing to receiving in evi-
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dence any deposition or part thereof for any 
reason which would require the exclusion of the 
evidence if the witness were then present and 
testifying. 

(f) EFFECT OF TAKING OR USING DEPOSI

TIONS. A party shall not be deemed to make a 
person his own witness for any purpose by tak
ing his deposition. The introduction in evidence 
of the deposition or any part thereof for any 
purpose other than that of contradicting- 01' im
peaching the deponent makes the deponent the 
witness of the party introducing the deposition, 
but this shall not apply to the use by an adverse 
party of a deposition as described in paragraph 
(2) of subdivision (d) of this rule. At the trial 
or hearing any party may rebut any relevant 
evidence contained in a deposition whether intro
duced by him or by any other party. 

Rule 27. Depositions Before Action or Pending 
Appeal. 

(a) BEFORE ACTION. 

(1) Petition. A person who desires to 
perpetuate his own testimony or that of an
other person regarding any matter that may 
be cognizable' in any court may file a veri
fied petition in the superior court in the 
county of the residence of any expected ad
verse party. The petition shall be entitled 
in the name of the petitioner and shall show: 
1, that the petitioner expects to be a party 
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to an action cognizable in a court but is 
presently unable to bring it or cause it to 
be brought, 2, the subject matter of the ex
pected action and his interest therein, 3, the 
facts which he desires to establish by the 
proposed testimony and his reasons for de
siring to perpetuate it, 4, the names or a 
description of the persons he expects will 
be adverse parties and their addresses so 
far as known, and 5, the names and ad
dresses of the persons to be examined and 
the substance of the testimony which he ex
pects to elicit from each, and shalI ask for 
an order authorizing the petitioner to take 
the depositions of the persons to be examin
ed named in the petition, for the purpose of 
perpetuating their testimony. 

(2) Notice and Service. The petitioner 
shall thereafter serve a notice upon each 
person named in the petition as an expected 
adverse party, together with a copy of the 
petition, stating that the petitioner will ap
ply to the court, at a time and place named 
therein, for the order described in the pe
tition. At least 20 days before the date of 
hearing the notice shall be served either 
within or without the state in the manner 
provided in Rule 4 (d) for service of sum
mons; but if such service cannot with due 
diligence be made upon any expected ad
verse party named in the petition, the court 
may make such order as is just for service 
by publication or otherwise, and sha}] ap-
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point, for persons not served in the manner 
provided in Rule 4 (d), an attorney who 
shall represent them, and, in case they are 
not otherwise represented, shall cross-ex
amine the deponent. If any expected ad
verse party is a minor or incompetent the 
provisions of Rule 17 (b) apply. 

(3) Order and Examination. If the court 
is satisfied that the perpetuation of the testi
mony may prevent a failure or delay of 
justice, it shall make an order designating 
or describing the persons whose depositions 
may be taken and specifying the subject 
matter of the examination and whether the 
depositions shall be taken upon oral exami
nation 01' written interrogatories. The de
positions may then be taken in accordance 
with these rules. For the purpose of apply
ing these rules to depositions for perpetuat
ing testimony, each reference therein to the 
court in which the action is pending shall 
be deemed to refer to the court in which the 
petition for such deposition was filed. 

(4) Use of Deposition. If a deposition to 
perpetuate testimony is taken under these 
rules, it may be used in any action involv
ing the same, subject matter subsequently 
brought, in accordance with the provisions 
of Rule 26 (d). 

(b) PENDING ApPEAL. If an appeal has been 
taken from a judgment of a superior court or 
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before the taking of an appeal if the time there
for has not expired, the court in which the judg
ment was rendered may allow the taking of the 
depositions of witnesses to perpetuate their testi
mony for use in the event of further proceedings 
in the court. In such case the party who desires 
to perpetuate the testimony may make a motion 
in the court for leave to take the depositions, 
upon the same notice and service thereof as if 
the action was pending in the court. The mo
tion shall show ( 1 ) the names and addresses of 
the persons to be examined and the substance of 
the testimony which he expects to elicit from 
each; (2) the reasons for perpetua ting their 
testimony. If the court finds that the perpetua
tion of the testimony is proper to avoid a fail
ure or delay of justice, it may make an order 
allowing the depositions to be taken, and there
upon the depositions may be taken and used in 
the same manner and under the same conditions 
as are prescribed in these rules for depositions 
taken in actions pending in the superiOl' court. 

Rule 28. Persons Before Whom Depositions 
May be Taken. 

(a) WITHIN THE UNITED STATES. Within the 
United States or within a territory or insular 
possession subject to the dominion of the United 
States, depositions shall be taken before an officer 
authorized to administer oaths by the laws of 
the United States or of the place where the ex
amination is held. 
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(b) IN FOREIGN COUNTRIES. In a foreign 
state or country depositions shall be taken (1) 
on notice before a secretary of embassy or lega
tion, consul general, consul, vice consul, or con
sular agent of the United States, or (2) before 
such person or officer as may be appointed by 
commission or under letters rogatory. A com
mission or letters rogatory shall be issued only 
when necessary or convenient, on application and 
notice, and on such terms and with such direc
tions as are just and appropriate. Officers may 
be designated in notices or commissions either 
by name or descriptive title and letters rogatory 
may be addressed "To the Appropriate Judicial 
Authority in (here name the country)." 

(c) DISQUALIFICATION FOR INTEREST. No de
position shall be taken before a person who is a 
relative or employee or attorney or counsel of 
any of the parties, or is a relative or employee 
of such attorney or counsel, or is financially in
terested in the action. 

Rule 29. Stipulations Regarding the Taking of 
Depositions. If the parties so stipUlate in writing, 
depositions may be taken before any person, at 
any time or place, upon any notice, and in any 
manner and when so taken may be used like 
other depositions. ' 

Rule 30. Depositions Upon Oral Examination. 

(a) NOTICE OF EXAMINATION: TIME AND 
PLACE. A party desiring to take the deposition 
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of any person upon oral examination shall give 
reasonable notice in writing to every other party 
to the action. The notice shall state the time 
and place for taking the deposition and the name 
and address of each person to be examined, if 
known, and, if the name is not 'known, a general 
description sufficient to identify him or the par
ticular class or group to which he belongs. On 
motion of any party upon whom the notice is 
served, the court may for cause shown enlarge 
or shorten the time. 

(b) ORDERS FOR THE PROTECTION OF PARTIES 
AND DEPONENTS. After notice is served for tak
ing a deposition by oral examination, upon mo
tion seasonably made by arty party or by the 
person to be examined and upon notice and for 
good cause shown, the court in which the action 
is pending may make an order that the deposi
tion shall not be taken, or that it may be taken 
only at some designated place other than that 
stated in the notice, or that it may be taken only 
on written interrogatories, or that certain mat
ters shall not be inquired into, or that the scope 
of the examination shall be limited to certain 
matters, or that the examination shall be held 
with no one present except the parties to the 
action and their officers or counsel, or that after 
being sealed the deposition shall be opened only 
by order of the court, or that secret processes, 
developments, or research need not be disclosed, 
or that the parties shall simultaneously file 
specified documents or information enclosed in 
sealed envelopes to be opened as directed by the 
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court; or the court may make any other order 
which justice requires to protect the party or 
witness from annoyance, embarrassment, or op
preSSIOn. 

(c) RECORD OF EXAMINATION; OATH; OBJEC
TIONS. The officer before whom the deposition is 
to be taken shall put the witness on oath and 
shall personally, or by some one acting under his 
direction and in his presence, record the testi
mony of the witness. The testimony shall be 
taken stenographically and transcribed unless the 
parties agree otherwise. All objections made at 
the time of the examination to the qualifications 
of the officer taking the deposition, or to the man
ner of taking it, 01' to the evidence presented, or 
to the conduct of any party, and any other ob
jection to the proceedings, shall be noted by the 
officer upon the deposition. Evidence objected to 
shall be taken subject to the objections. In lieu 
of participating in the oral examination, parties 
served with notice of taking a deposition may 
transmit written interrogatories to the officer, 
who shall propound them to the witness and 
record the answers verbatim. 

(d) MOTION To TERMINAn~ OR LIMIT EXAMI
)J"ATION. At any time during the taking of the 
deposition, on motion of any party or of the de
ponent and upon a 'showing that the examination 
is being conducted in bad faith or in such man
ner as unreasonably to annoy, embarrass, or op
press the deponent 01' party, the court in which 
the action is pending or the court in the county 
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where the deposition is being taken may order 
the officer conducting the examination to cease 
forthwith from taking the deposition, or may 
limit the scope and manner of the taking of the 
deposition as provided in subdivision (b). If the 
order made terminates the examination, it shall 
be resumed thereafter only upon the order of the 
court in which the action is pending. Upon de
mand of the objecting party or deponent, the tak
ing of the deposition shall be suspended for the 
time necessary to make a motion for an order. 
In granting or refusing such order the court may 
impose upon either party or upon the witness 
the requirement to pay such costs or expenses as 
the court may deem reasonable. 

(e) SUBMISSION To WITNESS; CHANGES; SIGN
ING. When the testimony is fully transcribed 
the deposition shall be submitted to the witness 
for examination and shall be read to or by him, 
unless such examination and reading are waived 
by the witness and by the parties. Any changes 
in form or substance which the witness desires 
to make shall be entered upon the deposition by 
the officer with a statement of the reasons given 
by the witness for making them. The deposition 
shall then be signed by the witness, unless the 
parties by stipulation waive the signing or the 
witness is ill or cannot be found 01' refuses to 
sign. If the deposition is not signed by the wit
ness, the officer shall sign it and state on the 
record the fact of the waiver or of the illness or 
absence of the witness or the fact of the refusal 
to sign together with the reason, if any, given 



50 RULES OF CIVIL PROCEDURE 

therefor; and the deposition may then be used as 
fully as though signed, unless on a motion to 
suppress under Rule 32 (d) the court holds that 
the reasons given for the refusal to sign require 
rejection of the deposition in whole or in part. 

(f) CERTIFICATION AND FILING By OFFICER; 

COPIES; NOTICE OF FILING. 

(1) The officer shall certify on the de
position that the witness was duly sworn 
by him and that the deposition is a true 
record of the testimony given by the witness. 
He shall then securely seal the deposition in 
an envelope indorsed with the title of the 
action and marked "Deposition of (here in
sert name of witness)" and shall promptly 
file it with the court in which the action is 
pending or send it by registered mail to the 
clerk thereof for filing. 

(2) Upon payment of reasonable charges 
therefor, the officer shall furnish a copy of 
the deposition to any party or to the depon
ent. 

(3) The party taking the deposition shall 
give prompt notice of its filing to all other 
parties. 

(g ) FAILURE To ATTEND OR To SERVE SUB

POENA; EXPENSES. 

( 1) If the party giving the notice of the 
taking of a deposition fails to attend and 
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proceed therewith and another party attends 
in person or by attorney pursuant to the 
notice, the court may order the party giv
ing the notice to pay to such other party 
the amount of the reasonable expenses in
curred by him and his attorney in so attend
ing, including reasonable attorney's fees. 

(2) If the party giving the notice of the 
taking of a deposition of a witness fails to 
serve a subpoena upon him and the witness 
because of such failure does not attend, and 
if another pallty attends in person or by at
torney because he expects the deposition of 
that witness to be taken, the court may or
der the party giving the notice to pay to 
such other party the amount of the reason
able expenses incurred by him and his at
torney in so attending, including reasonable 
attorney's fees. 

Rule 31. Depositions of Witnesses Upon Writ
ten Interrogatories. 

(a) SERVING INTERROGATORIES; NOTICE. A 
party desiring to take the deposition of any per
son upon written interrogatories shall serve them 
upon every other party with a notice stating the 
name and address of the person who is to answer 
them and the name or descriptive title and ad
dress of the officer before whom the deposition 
is to be taken. Within 10 days thereafter a 
party so served may serve cross interrogatories 
upon the party proposing to take the deposition. 



52 RULES OF CIVIL PROCEDURE 

Within 5 days thereafter the latter may serve 
redirect interrogatories upon a party who has 
served cross interrogatories. Within 3 days after 
being served with redirect interrogatories, a 
party may serve recross interrogatories upon the 
party proposing to take the deposition. 

(b) OFFICER To TAKE RESPONSES AND PRE
P ARE RECORD. A copy of the notice and copies of 
all interrogatories served shall be delivered by 
the party taking the deposition to the officer 
designated in the notice, who shall proceed 
promptly, in the manner provided by Rule 30 
( c ), (e), and (f), to take the testimony of the 
witness in response to the interrogatories and 
to prepare, certify, and file or mail the deposi
tion, attaching thereto the copy of the notice and 
the interrogatories received by him. 

(c) NOTICE OF FILING. When the deposition 
is filed the party taking it shall promptly give 
notice thereof to all other parties. 

( d) ORDERS FOR THE PROTECTION OF PARTIES 
AND DEPONENTS. After the service of interroga
tories and prior to the taking of the testimony 
of the deponent, the court in which the action is 
pending, on motion promptly made by a party 
or a deponent, upon notice and good cause shown, 
may make any order specified in Rule 30 which 
is appropriate and just or an order that the de
position shall not be taken before the officer desig
nated in the notice or that it shall not be taken 
except upon oral examination. 
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Rule 32. Effect of Errors and Irregularities in 
Depositions. 

(a) As To NOTICE. All errors and irregulari
ties in the notice for taking a deposition are 
waived unless written objection is promptly 
served upon the party giving the notice. 

(b) As To DISQUALIFICATION OF OFFICER. Ob
jection to taking a deposition because of disquali
fication of the officer before whom it is to be 
taken is waived unless made before the taking 
of the deposition begins or as soon thereafter as 
the disqualification becomes known or could be 
discovered with reasonable diligence. 

(c) As To TAKING OF DEPOSITION. 

(1) Objections to the competency of a wit
ness or to the competency, relevancy, or ma
teriality of testimony are not waived by 
failure to make them b-efore or during the 
taking of the deposition, unless the ground 
of the objection is one which might have 
been obviated or removed if presented at 
that time. 

(2) Errors and irregularities occurring 
at the oral examination in the manner of 
taking the deposition, in the form of the 
questions or answers, in the oath or affir
mation, or in the conduct of the parties and 
errors of any kind which might be obviated, 
removed, or cured if promptly presented, are 
waived unless seasonable objection thereto is 
made at the taking of the deposition. 
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(3) Objections to the form of written in
terrogatories submitted under Rule 31 are 
waived unless served in writing upon the 
party propounding them within the time al
lowed for serving the succeeding cross or 
other interrogatories and within 3 days 
after service of the last interrogatories 
authorized. 

( d) As To COMPLETION AND RETURN OF DE
POSITION. Errors and irregularities in the man
ner in which the testimony is transcribed or the 
deposition is prepared, signed, certified, sealed, 
indorsed, transmitted, filed, or otherwise dealt 
with by the officer under Rules 30 and 31 are 
waived unless a motion to suppress the deposi
tion or some part thereof is made with reasonable 
promptness after such defect is, or with due dili
gence might have been, ascertained. 

Rule 33. Interrogatories to Parties. Any party 
may serve upon any adverse party written in
terrogatories to be answered by the party served 
or, if the party served is a public or private COl"

poration or a partnership or association, by any 
officer thereof competent to testify in its behalf. 
The interrogatories shall be answered separate
ly and fully in writing under oath. The answers 
shall be signed by, the person making them; and 
the party upon whom the interrogatories have 
been served shall serve a copy of the answers on 
the party submitting the interrogatories within 
15 days after the delivery of the interrogatories, 
unless the court, on motion and notice and fot' 

1 
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good cause shown, enlarges or shortens the time. 
Objections to any interrogatories may be present
ed to the court within 10 days after service there
of, with notice as in case of a motion; and an
swers shall be deferred until the objections are 
determined, which shall be at as early a time as 
it practicable. No party may, without leave of 
court, serve more than one set of interrogatories 
to be answered by the same party. 

Rule 34. Discovery and Production of Docu
ments and Things for Inspection, Copying, or 
Photographing. Upon motion of any party show
ing good cause therefor and upon notice to all 
other parties, the court in which an action is 
pending may (1) order any party to produce and 
permit the inspection and copying or photograph
ing, by or on behalf of the moving party, of any 
designated documents, papers, books, accounts, 
letters, photographs, objects, or tangible thjngs, 
not privileged, which constitute or contain evi
dence material to any matter involved in the 
action and which are in his possession, custody, 
or control; or (2) order any party to permit 
entry upon designated land or other property in 
his possession or control for the purpose of in
specting, measuring, surveying, or photographing 
the property or any designated relevant object 
or operation thereon. The order shall specify the 
time, place, and manner of making the inspec
tion and taking the copies and photographs and 
may prescribe such terms and conditions as are 
just. 
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Rule 35. Physical and Mental Examination of 
Persons. 

(a) ORDER FOR EXAMINATION. In an action 
in which the mental or physical condition of a 
party is in controversy, the court in which the 
action is pending may order him to submit to a 
physical or mental examination by a physician. 
The order may be made only on motion for good 
cause shown and upon notice to the party to be 
examined and to all other parties and shall 
specify the time, place, manner, conditions, and 
scope of the examination and the person or per
sons by whom it is to be made. 

(b) REPORT OF FINDINGS. 

(1) If requested by the person examined, 
the party causing the examination to be 
made shall deliver to him a copy of a de
tailed written report of the examining physi
cian setting out his findings and conclusions. 
After such request and delivery the party 
causing the examination to be made shall be 
entitled upon request to receive from the 
party examined a like report of any exami
nation, previously or thereafter made, of the 
same mental or physical condition. If the 
party examined refuses to deliver such re
port the court on motion and notice may 
make an order requiring delivery on such 
terms as are just, and if a physician fails 
or refuses to make such a report the court 
may exclude his testimony if offered at the 
trial. 
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(2) By requesting and obtaining a report 
of the examination so ordered or by taking 
the deposition of the examiner, the party 
examined waives any privilege he may have 
in that action or any other involving the 
same controversy, regarding the testimony 
of every other person who has examined or 
may thereafter examine him in respect of 
the same mental or physical condition. 

Rule 36. Admission of Facts and of Genuine
ness of Documents. 

(a) REQUEST FOR ADlVIISSION. At any time 
after the pleadings are closed, a party may serve 
upon any other party a written request for the 
admission by the latter of the genuineness of 
any relevant documents described in and ex
hibited with the request, or of the truth of any 
relevant matters of fact set forth therein. Copies 
of the documents shall be delivered with the re
quest unless copies have already been furnished. 
Each of the matters of which an admission is 
requested shall be deemed admitted unless, with
in a period designated in the request, not less 
than 10 days after service therof or within such 
further time as the court may allow on motion 
and notice, the party to whom the request is 
directed serves upon the party requesting the 
admission a sworn statement either denying 
specifically the matters of which an admission is 
requested or setting forth in detail the reasons 
why he cannot truthfully either admit or deny 
those matters. 
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(b) EFFECT OF ADMISSION. Any admission 
made by a party pursuant to such request is for 
the purpose of the pending action only and 
neither constitutes an admission by him for any 
other purpose nor may be used against him in 
any other proceeding. 

Rule 37. Refusal to Make Discovery; Conse
quences. 

(a) REFUSAL To ANSWER. If a party or other 
deponent refuses to answer any question pro
pounded upon oral examination, the examination 
shall be completed on other matters or adjourned, 
as the proponent of the question may prefer. 
Thereafter, on reasonable notice to all persons 
affected thereby, he may apply to the court in 
the county where the deposition is taken for an 
order compelling an answer. Upon the refusal 
of a deponent to answer any interrogatory sub
mitted under Rule 31 or upon the refusal of a 
party to answer any interrogatory submitted 
under Rule 33, the proponent of the question 
may on like notice make like application for such 
an order. If the motion is granted and if the 
court finds that the refusal was without substan
tial justification the court shall require the re
fusing party or deponent and the party or at
torney advising the refusal or either of them to 
pay to the examining party the amount of the 
reasonable expenses incurred in obtaining the or
der, including reasonable attorney's fees. If the 
motion is denied and if the court finds that the 
motion was made without substantial justifica-
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tion, the court shall require the examining party 
or the attorney advising the motion or both of 
them to pay to the refusing party or witness the 
amount of the reasonable expenses incurred in 
opposing the motion, including reasonable attor
ney's fees. 

(b) FAILURE To COMPLY WITH ORDER. 

(1) Contempt. If a party or other wit
ness refuses to be sworn or refuses to an
swer any question after being directed to do 
so by the court in the county in which the 
deposition is being taken, the refusal may 
be considered a contempt of that court. 

(2) Other' Consequences. If any party or 
an officer or managing agent of a party re
fuses to obey an order made under subdi
vision (a) of this rule requiring him to an
swer designated questions, or an order made 
under Rule 34 to produce any document or 
other thing for inspection, copying or photo
graphing or to permit it to be done, or to 
permit entry upon land or other property, 
or an order made under Rule 35 requiring 
him to submit to a physical or mental ex
amination, the court may make such orders 
in regard to the refusal as are just, and 
among others the following: 

(i) An order that the matters regard
ing which the questions were asked, or 
the character or description of the thing 
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or land, or the contents of the paper, or 
the physical or mental condition of the 
party, or any other designated facts shall 
be taken to be established for the purposes 
of the action in accordance with the claim 
of the party obtaining the order; 

( ii) An order refusing to allow the dis
obedient party to support or oppose desig
nated claims or defenses, or prohibiting 
him from introducing in evidence desig
nated documents or things or items of 
testimony, or from introducing evidence 
of physical or mental condition; 

(iii) An order striking out pleadings 
or parts thereof, or staying further pro
ceedings until the order is obeyed, or dis
missing the action or proceeding or any 
part thereof, or rendering a judgment by 
default against the disobedient party. 

(iv) In lieu of any of the foregoing 
orders or in addition thereto, an order di
recting the arrest of any party or agent 
of a party for disobeying any of such or
ders except an order to submit to a physi
calor mental examination. 

( c ) EXPENSES ON REFUSAL To ADMIT. If a 
party, after being served with a request under 
Rule 36 to admit the genuineness of any docu
ments or the truth of any matters of fact, serves 
a sworn denial thereof and if the party request-
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ing the admissions thereafter proves the genuine
ness of any such document or the truth of any 
such matter of fact, he may apply to the court 
for an order requiring the other party to pay 
him the reasonable expenses incurred in making 
such proof, including reasonable attorney's fees. 
Unless the court finds that there were good 
reasons for the denial or that the admissions 
sought were of no substantial importance, the 
order shall be made. 

(d) FAILURE OF PARTY To A'fTEND OR SERVE 

ANSWERS. If a party or an officer or managing 
agent of a party wilfully fails to appear before 
the officer who is to take his deposition, after 
being served with a proper notice, or fails to 
serve answers to interrogatories submitted under 
Rule 33, after proper service of such interroga
tories, the court on motion and noUce may strike 
out all or any part of any pleading of that party, 
or dismiss the action or proceeding or any part 
thereof, or enter a judgment by default against 
That party. 
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VI. TRIALS 

Rule 38. Jury Trial of Right. 

(a) RIGHT PRESERVED. The right of trial by 
jury shall be preserved to the parties inviolate. 

(b) DEMAND. Any party may demand a trial 
by jury of any issue triable of right by a jury by 
serving upon the other parties a demand therefor 
in writing at any time after the commencement 
of the action and not later than 10 days after 
the service of the last pleading directed to such 
issue. Such demand may be indorsed upon a 
pleading of the party. 

(c) SAME: SPECIFICATIOK OF ISSUES. In his 
demand a party may specify the issues which he 
wishes so tried; otherwise he shall be deemed to 
have demanded trial by jury for all the issues 
so triable. If he has demanded trial by jury for 
only some of the issues, any other party within 
10 days after service of the demand or such less
er time as the court may order ,may serve a de
mand for trial by jury of any other or all of the 
issues of fact in the action. 

(d) WAIVER. The failure of a party to serve 
a demand as required by this rule and to file 
it as required by Rule 5 (d) constitutes a waiv
er by him of trial by jury. A demand for trial 
hy jury made as herein provided may not be 
withdrawn without the consent of the parties. 
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Rule 39. Trial by Jury or by the Court. 

(a) By JURY. When trial by jury has been 
demanded as provided in Rule 38, the action 
shall be designated upon the docket as a jury 
action. The trial of all issues so demanded shall 
be by jury, unless (1) the parties or their at
torneys of record, by written stipulation filed 
with the court or by an oral stipulation made in 
upen court and entered in the record, consent to 
trial by the court sitting without a jury or (2) 
the cuurt upon motion or of its own initiative 
finds that a right of trial by jury of some or 
all of those issues does not exist. 

(b) By THE COURT. Issues not demanded for 
trial by jury as provided in Rule 38 shall be 
tried by the court; but, notwithstanding the fail
ure of a party to demand a jury in an action in 
which such a demand might have been made of 
rig'ht, the court in its discretion upon motion may 
order a trial by a jury of any or all issues. 

(c) ADVISORY JURY AND TRIAL By CONSENT. 
In all actions not triable of right by a jury the 
court upon motion or of its own initiative may 
try any issue with an advisory jury or, the court, 
with the consent of both parties, may order a 
trial with a jury whose verdict has the same ef
fect as if trial by jury had been a matter of 
right. 

Rule 40. Assignment of Cases for Trial. The 
superior courts shall provide by rule for the plac-



64 RULES OF CIVIL PROCEDURE 

ing of actions upon the trial calendar (1) with
out request of the parties or (2) upon request of 
a pal'ty and notice to the other parties or (3) 
in sllch other manner as the courts deem ex
pedient. A trial jury shall be called at least 
three times in each year, at such times as the 
presiding judge of the court may direct, unless 
there be no cases pending, in which a jury is 
netessary. 

Rule 41. Dismissal of Actions. 

(a) VOLUNTARY DISMISSAL; EFFECT THEREOF. 

(1) By Plaintiff; By Stipulation. Subject 
to the provisions of Rule 23 (c) and of any 
statute, an action may be dismissed by the 
plaintiff without order of court (i) by filing 
a notice of dismissal at any time before 
service of the answer or (ii) by filing a 
stipulation of dismissal signed by all the 
parties who have appeared generally in the 
action. Unless otherwise stated in the notice 
of dismissal or stipulation, the dismissal is 
without prejudice, except that a notice of 
dismissal operates as an adjudication upon 
the merits when filed by a plaintiff who has 
once dismissed in any court of the United 
States or of any state an action based on 
or including the same claim. 

(2) By Order of Court. Except as pro
vided in paragraph (1) of this subdivision 
of this rule, an action shall not be dismissed 

f 
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at the plaintiff's instance save upon order 
of the court and upon such terms and con
ditions as the court deems proper. If a 
counterclaim has been pleaded by a defend
ant prior to the service. upon him of the 
plaintiff's motion to dismiss, the action shall 
not be dismissed against the defendant's ob
jection unless the counterclaim can remain 
pending for independent adjudication by the 
court. Unless otherwise specified in the or
der, a dismissal under this paragraph is 
without prejudice. 

(b) INVOLUNTARY DISMISSAL; EFFECT THERE

OF. For failure of the plaintiff to prosecute or 
to comply with these rules or any order of court, 
a defendant may move for dismissal of an action 
or of any claim against him. After the plain
tiff has completed the presentation of his evi
dence, the defendant. without waving his right 
to offer evidence in the event the motion is not 
granted, may move for a dismissal on the ground 
that upon the facts and the law the plaintiff has 
shown no right to relief. Unless the court in its 
order for dismissal otherwise specifies, a dismis
sal under this subdivision and any dismissal not 
provided for in this rule, other than a dismissal 
for lack of jurisdiction or for improper venue, 
operates as an adjudication upon the merits. 

(c) DISMI~AL OF COUNTERCLAIM, CROSS

CLAIM, OR THIRD-PARTY CLAIM. The provisions 
of this rule apply to the dismissal of any counter
claim, cross-claim, or third-party claim. A vol un-
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tary dismissal by the claimant alone pursuant to 
paragraph (1) of subdivision (a) of this rule 
shall be made before a responsive pleading is 
served or, if there is none, before the introduc
tion of evidence at the trial or hearing. 

(d) COSTS OF PREVIOUSLy-DISMISSED ACTIO!\". 
If a plaintiff who has once dismissed an action 
in any court commences an action based upon or 
including the same claim against the same de
fendant, the court may make such order for the 
payment of costs of the action previously dis
missed as it may deem proper and may stay the 
proceedings in the action until the plaintiff has 
complied with the order. 

Rule 42. Consolidation; Separate Trials. 

(a) CONSOLIDATION. When actions involving 
a common question of law or fact are pending 
before the court, it may order a joint hearing or 
trial of any 01' all the matters in issue in the 
actions; it may order all the actions consolidated; 
and it may make such orders concerning proceed
ings therein as may tend to avoid unnecessary 
costs or delay. 

(b) SEPARATE TRIALS. The court in further
ance of convenience 01' to avoid prejudice may 
order a separate trial of any claim, cross-claim, 
counterclaim, or third-party claim, or of any 
separate issue or of any number of claims, cross
claims, counterclaims, third-party claims, ')t' 1::::

sues. 
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Rule 43. Evidence. 

( a ) FORM AND ADMISSIBILITY. In all trials 
the testimony of witnesses shall be taken orally 
in open court, unless otherwise provided by these 
rules. All evidence shall be admitted which is 
admissible under the statutes of the state, or 
under the rules of evidence heretofore applied in 
the courts of the state. In any case, the statute 
or rule which favors the reception of the evidence 
governs and the evidence shall be presented ac
cording to the most convenient method prescribed 
in any of the statutes or rules to which reference 
is herein made. The competency of a witness 
to testify shall be determined in like manner. 

(b) SCOPE OF EXAMINATION AND CRoss-Ex
AMINATION. Any witness may be cross-examined 
on any matter material to the case. A party 
may interrogate any unwilling or hostile witness 
by leading questions. A party may call an ad
verse party or an officer, director, or managing 
agent of a public or private corporation or of a 
partnership or association which is an adverse 
party, and interrogate him by leading questions 
and contradict and impeach him in all respects 
as if he had been called by the adverse party, and 
the witness thus called may be contradicted and 
impeached by or on behalf of the adverse party 
also, and may be cross-examined by the adverse 
party. 

(C) RECORD OF EXCLUDED EVIDENCE. In an 
action tried by a jury, if an objection to a ques-
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tion propounded to a witness is sustained by the 
court, the examining attorney may make a spe
cific offer of what he expects to prove by the 
answer of the witness. The court may require 
the offer to be made out of the hearing of the 
jury. The court may add such other or further 
statement as clearly shows the character of the 
evidence, the form in which it was offered, the 
objection made, and the ruling thereon. In 
actions tried without a jury the same procedure 
may he followed, except that the court upon re
quest shall take and report the evidence in full, 
unless it clearly appears that the evidence is not 
admissible on any ground or tKat the witness is 
privileged. 

(d) AFFIRMATION IN LIEU OF OATIL vVhen
ever under these rules an oath is required to be 
taken, a solemn affirmation may be accepted in ," 
lieu thereof. 

(e) EVlm~NCE ON MOTIONS. When a motion 
is based on facts not appearing of record the 
court may hear the matter on affidavits present
ed by the respective parties, but the COUl t may 
direct that the matter be heard wholly 01' partly 
on oral testimony or depositions, 

Rule 44. Proof of Official Record. 

(a) AUTHENTICATION OF COPY. An official 
record or an entry therein, when admissible for 
any purpose, may be evidenced by an official pub
lication thereof or by a copy attested by the of-
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ficer having the legal custody of the record, or 
by his deputy, and accompanied with a certifi
cate that such officer has the custody. If the 
office in which the record is kept is within the 
United States 01' within a territory or insular 
possession subject to the dominion of the United 
States, the certificate may be made by a judge 
o( a court of record of the district or political 
subdivision in which the record is kept, authenti
cated by the seal of the court, or may be made 
by any public officer having a seal of office and 
having official duties in the district or political 
subdivision in which the record is kept, authenti
cated by the seal of his office. If the office in 
which the record is kept is in a foreign state 01' 

country, the certificate may be made by a secre
tary of embassy or legation, consul general, con
sul, vice consul, or consular agent or by any of
ficer in the foreign service of the United States 
stationed in the foreign state or country in which 
the record is kept, and authenticated by the seal 
of his office. 

(b) PROOF OF LACK OF RECORD. A written 
statement signed by an officer having the custody 
of an official record or by his deputy that aftel' 
diligent search no record or entry of a specified 
tenor is found to exist in the records of his of
fice, acc~mpanied by a certificate as above pro
vided, is admissible as evidence that the records 
of his office contain no such record 01' entry. 

(c) OTHER PROOF. This rule does not prevent 
the proof of official records or of entry or lack 
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of entry therein by any method authorized by 
any applicable statute or by the rules of evidence 
at common law. 

Rule 45. Subpoena. 

(a) FOR ATTENDANCE OF WITNESSES; FORM; 
ISSUANCE. Every subpoena shall be issued by the 
clerk under the seal of the court, shall state the 
name of the court and the title of the action, and 
shall command each person to whom it is direct
ed to attend and give testimony at a time and 
place therein specified. The clerk shall issue a 
subpoena, or a subpoena for the production of 
documentary evidence, signed and sealed but 
otherwise in blank, to a party requesting it, who 
shall fill it in before service. 

(b) FOR PRODUCTION OF DOCUMENTARY EVI
DENCE. A subpoena may also command the per
son to whom it is directed to produce the books, 
papers, or documents designated therein; but the 
court, upon motion made promptly and in any 
event at or before the time specified in the sub
poena for compliance therewith, may (1) quash 
the subpoena if it is unreasonable and oppressive 
or (2) condition denial of the motion upon the 
advancement by the person in whose behalf the 
subpoena is issued of the reasonable cost of pro
ducing the books, papers, or documents. 

( c) SERVICE. A subpoena may be served by 
the sheriff, by his deputy, or by any other per
son who is not a party and is not less than 18 
years of age. Service of a subpoena upon a per-
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son named therein shall be made by delivering a 
copy thereof to such person and by tendering to 
him the fees for one day's attendance and the 
mileage allowed by law. When the subpoena is 
issued on behalf of the state or an officer or 
agency thereof, fees and mileage need not be 
tendered. 

(d) SUBPOENA FOR TAKING DEPOSITIONS; 

PLACE OF EXAMINATION. 

( 1) Proof of service of a notice to take 
a deposition as provided in Rules 30 (a) and 
31 (a) constitutes a sufficient authorization 
for the issuance by the clerk of the superior 
court of subpoenas for the persons named 
01' described therein. A subpoena command
ing the production of documentary evidence 
on the taking of a deposition shall not be 
used without an order of the court. 

(2) A resident of the county in which 
the deposition is to be taken may be re
quired to attend an examination only in the 
county wherein he resides or is employed or 
transacts his business in person. A non
resident of the county may be required to 
attend only in the county wherein he is 
served with a subpoena, or within 40 miles 
from the place of service, or at such other 
place as is fixed by an order of court. 

(e) SUBPOENA FOR A HEARING OR TRIAL. At 
the request of any party subpoenas for attend-
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ance at a hearing or trial shall be issued by the 
clerk of the superior court for the county in 
which the hearing or trial is held. A subpoena 
requiring the attendance of a witness at a hear
ing or trial may be served at any place withjn 
the state. 

(f) CONTEMPT. Failure by any person with
out adequate excuse to obey a subpoena served 
upon him may be deemed a contempt of the court 
from which the subpoena issued. 

Rule 46. Exceptions Unnecessary. Formal ex
ceptions to rulings or orders of the court are un
necessary. It is sufficient that a party, at the 
time the ruling or order of the court is made or 
sought, makes known to the court the action 
which he desires the court to take or his objec
tion to the action of the court and his grounds 
therefor; and, if a party has no opportunity to 
object to a ruling or order at the time it is made, 
the absence of an objection does not thereafter 
prejudice him. 

Rule 47. Jurors. 

(a) EXAMINATION OF JURORS. The court may 
permit the parties or their attorneys to conduct 
the examination of prospective jurors or may 
itself conduct the examination. In the latter 
event, the court shall permit the parties or their 
attorneys to supplement the examination by such 
further inquiry as it deems proper or shall itself 
submit to the prospective jurors such additjonal 
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questions of the parties or their attorneys as it 
deems proper. 

(b) ALTERNATE JURORS. The court may di
rect that one or two jurors in addition to the 
regular panel be called and impanelled to sit as 
alternate jurors. Alternate jurors in the order 
in which they are called shall replace jurors who, 
prior to the time the jury retires to consider its 
verdict, become unable or disqualified to perform 
their duties. Alternate jurors shall be drawn 
in the same manner, shall have the same quali
fications, shall be subject to the same examina
tion and challenges, shall take the same oath, 'and 
shall have the same functions, powers, facilities, 
and privileges as the principal jurors. An alter
nate juror who does not replace a principal juror 
shall be discharged after the jury retires to con
sider its verdict. If one or two alternate jurors 
are called each party is entitled to one peremp
tory challenge in addition to those otherwise al
lowed by law. The additional peremptory chal
lenge may be used only against an alternate 
juror, and the other peremptory challeng;es al
lowed by law shall not be used against the al
ternates. 

Rule 48. Juries of Less than Twelve-Majority 
Verdict. The parties may stipulate that the jury 
shall consist of any number less than twelve or 
that a verdict or a finding of a stated majority 
of the jurors shall be taken as the verdict or 
finding of the jury. 
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Rule 49. Special Verdicts and Interrogatories. 
(a) SPECIAL VERDICTS. The court may re

quire a jury to return only a special verdict in 
the form of a special written finding upon each 
issue of fact. 1n that event the court may sub
mit to the jury written questions susceptible of 
categorical or other brief answer or may submit 
written forms of the several special findings 
which might properly be made under the plead
ings and evidence; or it may use such other 
method of submitting the issues and requiring 
the written findings thereon as it deems most 
appropriate. The court shall give to the jury 
such explanation and instruction concerning the 
matter thus submitted as may be necessary to 
enable the jury to make its findings upon each 
issue. If in so doing the court omits any issue 
of fact raised by the pleadings or by the evidence, 
each party waives his right to a trial by jury 01' 
the issue so omitted unless before the jury re
tires he demands its suomission to the jury. As 
to an issue omitted without such demand the 
court may make a finding; or, if it fails to do 
so, it shall be deemed to have made a finding in 
accord with the judgment on the special verdict. 

(b) GENERAL VERDICT ACCOMPANmD By AN
SWl<JR To INTERROGATORIES. The court may sub
mit to the jury, together with appropriate forms 
for a general verdict, written interrogatories 
upon one or more issues of fact the decision of 
which is necessary to a verdict. The court shall 
give such explanation or instruction as may be 
necessary to enable the jury both to make o.n-
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swers to the interrogatories and to render a gen
eral verdict, and the court shall direct the jury 
both to make written answers and to render a 
general verdict. When the general verdict and 
the answers are harmonious, the court shall di
rect the entry of the appropriate judgment upon 
the verdict and answers. When the answers are 
consistent with each other but one or more is in
consistent with the general verdict, the court may 
direct the entry of judgment in accordance with 
the answers, notwithstanding the general ver
dict or may return the jury for further consid
eration of its answers and verdict or may order 
a new trial. When the answers are inconsistent 
with each other and one or more is likewise in
consistent with the general verdict, the court 
shall not direct the entry of judgment but may 
return the jury for further consideration of its 
answers and verdict or may order a new trial. 

Rule 50. Motion for a Directed Verdict. 

(a) WHEN MADE: EFFECT. A party who 
moves for a directed verdict at the close of the 
evidence offered by an opponent may offer evi
dence in the event that the motion is not grant
ed, without having reserved the right so to do 
and to the same extent as if the motion had not 
been made. A motion for a directed verdict 
which is not granted is not a \\-aiver of trial by 
jury even though all parties to the action have 
moved for directed verdicts. A motion for a 
directed verdict shall state the specific grounds 
therefor. 

i 
,I 

H 
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(b) RESERVATION OF DECISION ON MOTION. 

Whenever a motion for a directed verdict made 
at the close of all the evidence is denied or for 
any reason is not granted, the court is deemed 
to have submitted the action to the jury sub
ject to a later determination of the legal ques
tions raised by the motion. Within 10 days after 
the reception of a verdict, a party who has moved 
for a directed verdict may move to have the ver
dict and any judgment entered thereon set aside 
and to have judgment entered in accordance with 
his motion for a directed verdict; or if a verdict 
was not returned such party, within 10 days 
after the jury has been discharged, may move 
for judgment in accordance with his motion for 
a directed verdict. A motion for a new trial 
may be joined with this motion, or a new trial 
may be prayed for in the alternative. If a ver
dict was returned the court may allow the judg
ment to stand or may reopen the judgment and 
either order a new trial or direct the entry of 
judgment as if the requested verdict had been 
directed. If no verdict was returned the court 
may direct the entry of judgment as if the re
quested verdict had been directed or may order 
a new trial. 

Rule 51. Instructions to Jury: Objection. At 
the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, 
any party may file written requests that the 
court instruct the jury on the law as set forth 
in the requests. The court shall inform counsel 
of its proposed action upon the requests prior to 
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their arguments to the jury, but the court shall 
instruct the jury after the arguments are com
pleted. No party may assign as error the giv
ing or the failure to give an instruction unless 
he objects thereto before the jury retires to con
sider its verdict, stating distinctly the matter to 
which he objects and the grounds of his objec
tion. Opportunity shall be given to make the 
objection out of the hearing of the jury. 

Rule 52. Findings by the Court. 

(a) EFFECT. In all actions tried upon the 
facts without a jury, the court, if requested, shall 
find the facts specially and state separately its 
conclusions of law thereon and direct the entry 
of the appropriate judgment; and in granting or 
refusing interlocutory injunctions the court shall 
similarly set forth the findings of fact and con
clusions of law which constitute the grounds of 
its action. Findings of fact shall not be set aside 
unless clearly erroneous, and due regard shall 
be given to the opportunity of the trial court to 
judge of the credibility of the witnesses. The 
findings of a master, to the extent that the court 
adopts them, shall be considered as the findings 
of the court. 

(b) AMENDMENT. Upon motion of a party 
made not later than 10 days after entry of judg
ment the court may amend its findings or make 
additional findings and may amend the judg
ment accordingly. The motion may be made with 
a motion for a new trial pursuant to Rule 59. 

i' 
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When findings of fact are made in actions tried 
by the court without a jury, the question of the 
sufficiency of the evidence to support the find
ings may thereafter be raised whether or not 
the party raising the question has made in the 
superior court an objection to such findings or 
has made a motion to amend them or a motion 
for judgment. 

Rule 53. Masters. 

(a) ApPOINTMENT AND COMPENSATION. The 
court in which any action is pending may ap
point a special master therein. As used in these 
rules the word "master" includes a referee, an 
auditor, and an examiner. The compensation to 
be allowed to a master shall be fixed by the 
court, and shall be charged upon such of the 
parties or paid out of any fund or subject mat
ter of the action, which is in the custody and 
control of the court as the court may direct. The 
master shall not retain his report as security for 
his compensation; but when the party ordered to 
pay the compensation allowed by the court does 
not pay it after notice and within the time pre
scribed by the court, the master is entitled to a 
writ of execution against the delinquent party. 

(b) REFERENCE. A reference to a master shall 
be the exception and not the rule. In actions to 
be tried by a jury, a reference shall be made only 
when the issues are complicated; in actions to be 
tried without a jury, save in matters of account, 
a reference shall be made only upon a showing 
that some exceptional condition requires it. 
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(c) POWERS. The order of reference to the 
master may specify or limit his powers and may 
direct him to report only upon particular issues 
or to do or perform particular acts or to receive 
and report evidence only and may fix the time 
and place for beginning and closing the hearings 
and for the filing of the master's report. Sub
ject to the specifications and limitations stated 
in the order, the master has and shall exercise 
the power to regulate all proceedings in every 
hearing before him and to do all acts and take 
all measures necessary or proper for the efficient 
performance of his duties under the order. He 
may require the production before him of evi
dence upon all matters embraced in the reference, 
including the production of all books, papers, 
vouchers, documents, and writings applicable 
thereto. He may rule upon the admissibility of 
evidence unless otherwise directed by the order 
of reference and has the authority to put wit
nesses on oath and may himself examine them 
and may call the parties to the action and ex
amine them upon oath. When a party so re
quests, the master shall make a record of the 
evidence offered and excluded in the same man
ner and subject to the same limitations as pro
vided in Rule 43 (c) for a court sitting without 
a Jury. 

( d) PROCEEDINGS. 

(1) Meetings. When a reference is made,. 
the clerk shall forthwith furnish the master 
with a copy of the order of reference. Upon 



80 RULES OF CIVIL PROCEDURE 

receipt thereof unless the order of reference 
otherwise provides, the master shall forth
with set a time and place for the first meet
ing of the parties or their attorneys to be 
held within 20 days after the date of the 
order of reference and shall notify the par
ties or their attorneys. It is the duty of the 
master to proceed with all reasonable dili
gence. Either party, on notice to the parties 
and master, may apply to the court for an 
order requiring the master to speed the pro
ceedings and to make his report. If a party 
fails to appear at the time and place ap
pointed, the master may proceed ex parte 
or, in his discretion, adjourn the proceed
ings to a future day, giving notice to the 
absent party of the adjournment. 

(2 ) Witnesses. The parties may procure 
the attendance of witnesses before the mast
er by the issuance and service of subpoenas 
as provided in Rule 45. If without adequate 
excuse a witness fails to appear or give evi
dence, he may be punished as for a contempt 
and be subjected to the consequences, penal
ties, and remedies provided in Rules 37 and 
45. 

(3) Statement of Accounts. When mat
ters of accounting are in issue before the 
master, he may prescribe the form in which 
the accounts shall be submitted and in any 
proper case may require or receive in evi
dence a statement by a certified public ac-
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countant who is called as a witness. Upon 
objection of a party to any of the items thus 
submitted or upon a showing that the form 
of statement is insufficient, the master may 
require a different form of statement to be 
furnished, or the accounts or specific items 
thereof to be proved by oral examination of 
the accounting parties or upon written in
terrogatories or in such other manner as he 
directs. 

(e) REPORT. 

(1) Conten,ts and Filing. The master 
shall prepare a report upon the matters sub
mitted to him by the order of reference and, 
if required to make findings of fact and con
clusions of law, he shall set them forth in 
the report. He shall file the report with 
the clerk of the court and in an action to 
be tried without a jury, unless otherwise 
directed by the order of reference, shall file 
with it a transcript of the proceedings and 
of the evidence and the original exhibits. 
The clerk shall forthwith mail to all parties 
notice of the filing. 

(2) In Non-Jury Actions. In an action 
to be tried without a jury the court shall 
accept the master's findings of fact unless 
clearly erroneous. Within 10 days after be
ing served with notice of the filing of the 
report any party may serve written objec
tions thereto upon the other parties. Appli-
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cation to the court for action upon the re
port and upon objections thereto shall be 
by motion and upon notice as prescribed in 
Rule 6 (d). The court after hearing may 
adopt the report or may modify it or may re
ject it in whole or in part or may receive 
further evidence or may recommit it with 

, instructions. 

(3) In JUiry Actions. In an action to be 
tried by a jury the master shall not be di
rected to report the evidence. His findings 
upon the issues submitted to him are ad
missible as evidence of the matters found 
and may be read to the jury, subject to the 
ruling of the court upon any objections in 
point of law which may be made to the re
port. 

(-1) Stipulation as to Findings. The ef
fect of a master's report is the same whether 
or not the parties have consented to the ref
erence; but, when the parties stipulate that 
a master's findings of fact shall be final, 
only questions of law arising upon the re
port shall thereafter be considered. 

(5) Draft Report. Before filing his re
port a master may submit a draft thereof 
to counsel for all parties for the purpose of 
receiving their suggestions. 
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VII. JUDGMENT 

Rule 54. Judgments; Costs. 

(a) DEFINITION; FORM. "Judgment" as used 
in these rules includes a decree and any order 
from which an appeal lies. A judgment shall 
not contain a recital of pleadings, the report of 
a master, or the record of prior proceedings. 

(b) JUDGMENT AT VARIOUS STAGES. When 
more than one claim for relief is presented in an 
action, the court at any stage, upon a determi
nation of the issues material to a particular 
claim and all counterclaims arising out of the 
transaction or occurrence which is the subject 
matter of the claim, may enter a judgment dis
posing of such claim. The jUdgment shall ter
minate the action with respect to the claim so 
disposed of and the action shall proceed as to 
the remaining claims. In case a separate judg
ment is so entered, the court by order may stay 
its enforcement until the entering of a subse
quent judgment or judgments and may prescribe 
such conditions as are necessary to secure the 
benefit thereof to the party in whose favor the 
judgment is entered. 

(c) DEMAND FOR JUDGMENT. A judgment by 
default shall not be different in kind from or ex
ceed in amount that prayed for in the demand 
for judgment. Except as to a party against 
whom a judgment is entered by default, every 
final judgment shall grant the relief to which 
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the party in whose favor it is rendered is en
titled, even if the party has not demanded such 
relief in his pleadings. 

(d) COSTS. Except when express prOVISlOl1 
therefor is made either in a statute or in these 
rules, costs shall be allowed as of course to the 
prevailing party unless the court otherwise di
rects; but costs against the state, its officers, 
and agencies shall be imposed only to the extent 
permitted by law. Costs may be taxed by the 
clerk on one day's notice. On motion served with
in 5 days thereafter, the action of the clerk may 
be reviewed by the court. 

Rule 55. Default. 

(a) ENTRY. When a party against whom a 
judgment for affirmative relief is sought has 
failed to plead or otherwise defend as provided 
by these rules and that fact is made to appear 
by affidavit or otherwise, the clerk shall enter 
his default. 

(b) JUDGMENT. Judgment by default may be 
entered as follows: In all cases the party en
titled to a judgment by default shall apply to 
the court therefor; but no judgment by default 
shall be entered against an infant or incompetent 
person unless represented in the action by a gen
eral guardian, or other such representative who 
has appeared therein. If the party against whom 
judgment by default is sought has appeared in 
the action, he (or, if appearing by representa-
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tive, his representative) shall be served with 
written notice of the application for judgment 
at least 3 days prior to the hearing on such ap
plication. If, in order to enable the court to en
ter judgment or to carry it into effect, it is 
necessary to take an account or to determine the 
amount of damages or to establish the truth of 
any averment by evidence or to make an investi
gation of any other matter, the court may con
duct such hearings or order such references as 
it deems necessary and proper and shall accord 
a right of trial by jury to the parties when and 
as required by any statute. 

(c) SETTING ASIDE DEFAULT. For good cause 
shown the court may set aside an entry of de
fault and, if a judgment by default has been en
tered, may likewise set it aside in accordance 
with Rule 60 (b). 

( d) PLAINTIFFS, COUNTERCLAIMANTS, CROSS
CLAIMANTS. The provisions of this rule apply 
whether the party entitled to the judgment by 
default is a plaintiff, a third-party plaintiff, or 
a party who has pleaded a cross-claim or counter
claim. In all cases a judgment by default is sub
ject to the limitations of Rule 54 (c). 

(e) JUDGMENTS AGAINST THE STATE. No 
judgment by default shall be entered against the 
state or an officer or agency thereof unless the 
claimant establishes his claim or right to relief 
by evidence satisfactory to the court. 
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Rule 56. Summary Judgment. 

(a) FOR CLAIMANT. A party seeking to re
cover upon a claim, counterclaim, or cross-claim, 
or to obtain a declaratory judgment may, at any 
time after the pleading in answer thereto has 
been served, move with or without supporting 
affidavits for a summary judgment in his favor 
upon all or any part thereof. 

(b) FOR DEFENDING PARTY. A party against 
whom a claim, counterclaim, or cross-claim is 
asserted or a declaratory judgment is sought 
may, at any time, move with or without sup
porting affidavits for a summary judgment m 
his favor as to all or any part thereof. 

(c) MOTION AND PROCEEDINGS THEREON. The 
motion shall be served at least 10 days before 
the time specified for the hearing. The adverse 
party prior to the day of hearing may serve op
posing affidavits. The judgment sought shall be 
rendered forthwith if the pleadings, depositions, 
and admissions on file, together with the affi
davits, if any, show that, except as to the amount 
of damages, there is no genuine issue as to any 
material fact and that the moving party IS en
titled to a judgment as a matter of law. 

(d) CASE NOT FULLY ADJUDICATED ON Mo
TION. If on motion under this rule judgment is 
not rendered upon the whole case or for all the 
relief asked and a trial is necessary, the court 
at the hearing of the motion, by examining the 
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pleadings and the evidence before it and by in
terrogating counsel, shall if practicable ascertain 
what material facts exist without substantial 
controversy and what material facts are actually 
and in good faith controverted. It shall there
upon make an order specifying the facts that 
appear without substantial controversy, includ
ing the extent to which the amount of damages 
or other relief is not in controversy, and direct
ing such further proceedings in the action as are 
just. Upon the trial of the action the facts so 
specified shall be deemed established, and the 
trial shall be conducted accordingly. 

( e) FORM OF AFFIDAVITS; FURTHER TESTI

MONY. Supporting and opposing affidavits shall 
be made on personal knowledge, shall set forth 
such facts as would be admissible in evidence, 
and shall show affirmatively that the affiant is 
competent to testify to the matters stated there
in. Sworn or certified copies of all papers or 
parts thereof referred to in an affidavit shall be 
attached thereto or served therewith. The court 
may permit affidavits to be supplemented or op
posed by depositions or by further affidavits. 

(f) WHEN AFFIDAVITS ARE UNAVAILABLE. 

Should it appear from the affidavits of a party 
opposing the motion that he cannot for reasons 
stated present by affidavit facts essential to 
justify his opposition, the court may refuse the 
application for judgment or may order a con
tinuance to permit affidavits to be obtained or 
depositions to be taken or discovery to be had 
or may make such other order as is just. 
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(g) AFFIDAVITS MADE IN BAD FAITH. Should 
it appear to the satisfaction of the court at any 
time that any of the affidavits presented pursu
ant to this rule are presented in bad faith or 
solely for the purpose of delay, the court shall 
forthwith order the party employing them to pay 
to the other party the amount of the reasonable 
expenses which the filing of the affidavits caused 
him to incur, including reasonable attorney's 
fees, and any offending party or attorney may 
be adjudged guilty of contempt. 

Rule 57. Declaratory Judgments. The pro
cedure for obtaining a declaratory judgment 
shall be in accordance with these rules, and the 
right to trial by jury may be demanded under 
the circumstances and in the manner provided 
in Rules 38 and 39. The existence of another 
adequate remedy does not preclude a judgment 
for declaratory relief in cases where it is ap
propriate. The court may order a speedy hear
ing of an action for a declaratory judgment and 
may advance it on the calendar. 

Rule 58. Entry of Judgment. Judgment shall 
be entered when the court so directs. When the 
direction is that a party recover only money or 
costs, or that there be no recovery, the clerk shall 
enter judgment forthwith upon receipt by him 
of the direction, but when the direction is for 
other relief, the jud~e shall first promptly settle 
and approve the form of judgment. In cases of 
judgments for money or costs only, or that there 
be no recovery, the notation thereof in the civii 
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docket, as provided by Rule 79 (a) constitutes 
the entry of such judgment, and in cases grant
ing any other relief, filing with the clerk of a 
form of judgment settled and approved, in writ
ing, by the judge, for recording in the civil or
der book, as provided by Rule 79 (b) constitutes 
the entry of such judgment, and in either case 
the judgment is not effective before such entry. 

Rule 59. New Trials. 

(a) GROUNDS. A new trial may be granted 
to all or any of the parties and on all or part of 
the issues in an action in which there has been 
a trial by jury, for any of the reasons for which 
new trials have heretofore been granted. On a 
motion for a new trial in an action tried with
out a jury, the court may open the judgment if 
one has been entered, take additional testimony, 
amend findings of fact and conclusions of law 
or make new findings and conclusions, and di-
1'ect the entry of a new judgment. 

(b) TIME FOR MOTION. A motion for a new 
trial shall be served not later than 10 days after 
the entry of the judgment, except that a motion 
for a new trial on the ground of newly discovered 
evidence may be made after the expiration of 
such period and before the expiration of the time 
for appeal, with leave of court obtained on notice 
and hearing and on a showing of due diligence. 

( c) TIME FOR SERVING AFFIDAVITS. When a 
motion for new trial is based upon affidavits 
they shall be served with the motion. The op
posing party has 10 days after such service with-
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in which to serve opposing affidavits, which 
period may be extended for an additional period 
not exceeding 20 days either by the court for 
good cause shown or by the parties by written 
stipulation. The court may permit reply affi
davits. 

(d) ON INITIATIVE OF COURT. Not later than 
10 days after entry of judgment the court of 
its own initiative may order a new trial for any 
reason for which it might have granted a new 
trial on motion of a party, and in the order shall 
specify the grounds therefor. 

Rule 60. Relief from Judgment or Order. 

(a) CLERICAL MISTAKES. Clerical mistakes 
in judgments, orders, or other parts of the rec
ord and errors therein arising from oversight or 
omission may be corrected by the court at any 
time of its own initiative or on the motion of 
any party and after such notice, if any, as the 
court orders. 

(b) MISTAKE; INADVERTENCE; SURPRISE; Ex
CUSABLE NEGLECT. On motion the court, upon 
such terms as are just, may relieve a party or 
his legal representative from a judgment, order, 
or proceeding taken against him through his mis
take, inadvertence, surprise, or exc:lsable neglect. 
The motion shall be made within a reasonable 
time, but in no case exceeding six months after 
such judgment, order, or proceeding was taken. 
A motion under this subdivision does not affect 
the finality of a judgment or suspend its opera
tion. This rule does not limit the power of a 
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court (1) to entertain an action to relieve a 
party from a judgment, order, or proceeding, or 
(2) to set aside within one year a judgment ob
tained against a defendant not actually person
ally notified. 

Rule 61. Harmless Error. No error in either 
the admission or the exclusion of evidence and 
no error or defect in any ruling or order or in 
anything done or omitted by the court or by any 
of the parties is ground for granting a new trial 
or for setting aside a verdict or for vacating, 
modifying, or otherwise disturbing· a judgment 
or order, unless refusal to take such action ap
pears to the court inconsistent with substantial 
justice. The court at every stage of the pro
ceeding must disregard any error or defect in 
the proceeding which does not affect the substan
tial rights of the parties. 

Rule 62. Stay of Proceedings to Enfore a 
Judgment. 

(a) AUTOMATIC STAY; EXCEPTIONS-INJUNC
TIONS, RECEIVERSHIPS. Except as stated herein, 
no execution shall issue upon a judgment nor 
shall proceedings be taken for its enforcement 
until the expiration of 10 days after its entry. 
Unless otherwise ordered by the court, an inter
locutory or final judgment in an action for an 
injunction or in a receivership action shall not 
be stayed during the period after its entry and 
until an appeal is taken or during the pendency 
of an appeal. The provisions of subdivision (c) 
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of this rule govern the suspending, modifying, 
restoring, or granting of an injunction during 
the pendency of an appeal. 

(b) STAY ON MOTION FOR NEW TRIAL OR FOR 
JUDGMENT. In its discretion and on such condi
tions for the security of the adverse party as are 
proper, the court may stay the execution of or 
any proceedings to enforce a judgment pending 
the disposition of a motion for a new trial made 
pursuant to Rule 59, or of a motion for relief 
from a judgment or order made pursuant to 
Rule 60, or 'of a motion for judgment in accord
ance with a motion for a directed verdict made 
pursuant to Rule 50, or of a motion for amend
ment to the findings or for additional findings 
made pursuant to Rule 52 (b). 

(c) INJUNCTION PENDING ApPEAL. When an 
appeal is taken from an interlocutory or final 
judgment granting, dissolving, or denying an in
junction, the court in its discretion may suspend~ 
modify, restore, or grant an injunction during 
the pendency of the appeal upon such terms as to 
bond or otherwise as it considers proper for the 
security of the rights of the adverse party. 

(d) STAY UPON ApPEAL. When an appeal is 
taken the appellant by giving a supersedeas bond 
may obtain a stay subject to the exceptions con
tained in subdivision (a) of this rule. The bond 
may be given at or after the time of filing the 
notice of appeal or of procuring the order allow
ing the appeal, as the case may be. The stay 
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IS effective when the supersedeas bond IS ap
proved by the court. 

(e) STAY IN FAVOR OF THE STATE OR AGENCY 

THEREOF. When an appeal is taken by the state 
or an officer or agency thereof or by direction 
of any department of the state and the opera
tion or enforcement of the judgment is stayed, 
no bond, obligation, or other security shall be re
quired from the appellant. 

(f) POWER OF ApPI<JLLATE COURT NOT LIMIT
ED. The provisions in this rule do not limit any 
power of the appellate court or of a judge 01' 

justice thereof to stay proceedings during the 
pendency of an appeal or to suspend, modify, re
store, or grant an injunction during the pend
ency of an appeal or to make any order appro
priate to preserve the status quo or the effective
ness of the judgment subsequently to be entered. 

Rule 63. Disability of a Judge. If by reason 
of death, sickness, or other disability, a judge be
fore whom an action has been tried is unable to 
perform the duties to be performed by the court 
under these rules after a verdict is returned 01' 

findings of fact and conclusions of law are filed, 
then any other judge regularly sitting in or as
signed to the court in which the action was tried 
may perform those duties; but if such other 
judge is satisfied that he cannot perform' those 
duties because he did not preside at the trial or 
for any other reason, he may in his discretion 
grant a new trial. 
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VIII. PROVISIONAL AND FINAL REMEDIES 
AND SPECIAL PROCEEDINGS 

Rule 64. Seizure of Person or Property. At the 
eommencement of and during the course of an 
action, all remedies providing for seizure of per
son or property for the purpose of securing satis
faction of the judgment ultimately to be entered 
in the action are available under the circum
stances and in the manner provided by the law 
of the state. The remedies thus available include 
arrest, attachment, garnishment, replevin, seques
tration, and other corresponding or equivalent 
remedies, however designated and regardless of 
whether the remedy is ancillary to an action or 
must be obtained by an independent action. 

(1) In garnishment cases, where the 
name of the attorney for the garnishor is 
endorsed upon the writ, it shall be the duty 
of the garnishee immediately upon filing his 
answer to serve a copy thereof upon the 
party suing out the writ in the manner and 
form provided by law for the service of other 
pleadings. 

(2) Suits in garnishment in which an 
answer has been filed by a garnishee shall 
not be dismissed except upon notice to the 
garnishee and an opportunity to be heard 
upon the question of the allowance of gar
nishee's costs and attorney's fee. 
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Rule 65. Injunctions. 

(a) PRELIMINARY; NOTICE. No preliminary 
injunction shall be issued without notice to the 
adverse party. 

(b) TEMPORARY RESTRAINING ORDER; NOTICE; 
HEARING; DURATION. No temporary restraining 
order shall be granted without notice to the ad
verse party unless it clearly appears from spe
cific facts shown by affidavit or by the verified 
complaint that immediate and irreparable injury, 
loss, or damage will result to the applicant be
fore notice can be served and a hearing had 
thereon. Every temporary restraining ordel' 
granted without notice shall be indorsed with 
the date and hour of issuance; shall be filed 
forthwith in the clerk's office and entered of 
record; shall define the injury and state why 
it is irreparable and why the order was granted 
without notice; and shall expire by its terms 
within such time after entry, not to exceed 10 
days, as the court fixes, unless within the time 
so fixed the order, fOl' good cause shown, is ex
tended for a like period 01' unless the party 
against whom the order is directed consents that 
it may be extended for a longer period. The 
reasons for the extension shall be entered of rec
ord. In case a temporary restraining order is 
granted without notice, the motion for a pre
liminary injunction shall be set down for hear
ing at the earliest possible time and takes prece
dence of all matters except older matters of the 
same character; and when the motion comes on 
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for hearing the party who obtained the tempo
rary restraining order shall proceed with the ap
plication for a preliminary injunction and, if 
he does not do so, the court shall dissolve the 
temporary restraining order. On 2 days' notice 
to the party who obtained the temporary re
straining order without notice or on such short
er notice to that party as the court may pre
scribe, the adverse party may appear and move 
its dissolution or modification and in that event 
the court shall proceed to hear and determine 
such motion as expeditiously as the ends of 
justice require. 

( C) SECURITY. No restraining order or pre
liminary injunction shall issue except upon the 
giving of security by the applicant, in such sum 
as the court deems proper, for the payment of 
such costs and damages as may be incurred or 
suffered by any party who is found to have been 
wrongfully enjoined or restrained. No such se
eurity shall be required of the state or of an of
ficer or agency thereof. 

(d) FORM AND SCOPE OF INJUNCTION OR RE
STRAINING ORDER. Every order granting an in
junction and every restraining order shall set 
forth the reasons for its issuance; shall be spe
cific in terms; shall describe in reasonable de
tail, and not by reference to the complaint or 
other document, the act or acts sought to be re
strained; and is binding only upon the parties to 
the action, their officers, agents, servants, em
ployees, and attorneys, and upon those persons 
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in active concert or participation with them who 
receive actual notice of the order by personal 
service or otherwise. 

Rule 66. Receivers. The practice in the ad
ministration of estates by receivers or by other 
similar officers appointed by the court shall be 
in accordance with the practice heretofore fol
lowed, but all appeals in receivership proceed
ings are subject to these rules. 

Rule 67. Deposit in Court. In an action in 
which any part of the relief sought is a judg
ment for a sum of money or the disposition of 
a sum of money or the disposition of any other 
thing capable of delivery, a party, upon notice 
to every other party, and by leave of court, may 
deposit with the court all or any part of such 
sum or thing. 

Rule 68. Offer of Judgment. At any time more 
than 10 days before the trial begins, a party de
fending against a claim may serve upon the ad
verse party an offer to allow judgment to be 
taken against him for the money or property Ol' 

to the effect specified in his offer, with costs 
then accrued. If within 10 days after the serv
ice of the offer the adverse party serves written 
notice that the offer is accepted, either party 
may then file the offer and notice of acceptance 
together with proof of service thereof and there
upon the clerk shall enter judgment. If the of
fer is not so accepted it shall be deemed with
drawn and evidence thereof is not admissible. 
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If the adverse party fails to obtain a judgment 
more favorable than that offered, he shall not 
recover costs in the superior court from the time 
of the offer but shall pay costs from that time. 

Rule 69. Execution. 

IN GENERAL. Process to enforce a judgment 
for the payment of money shall be a writ of 
execution, unless the court directs otherwise. The 
procedure on execution, in proceedings supple
mentary to and in aid of a judgment, and in pro
ceedings on and in aid of execution shall be in 
accordance with the practice and procedure ot 
the state. In aid of the judgment or execution, 
the judgment creditor or his successor in interest 
when that interest appears of record, may ex
amine any person, including the judgment debt
or, in the manner provided in these rules for tak
ing depositions or in the manner provided by the 
practice of the state. 

Rule 70. Judgment for Specific Acts; Vesting 
Title. If a judgment directs a IJarty to execute a 
conveyance of land 01' to deliver deeds 01' other 
documents or to perform any other specific act 
and the party fails to comply within the time 
specified, the court may direct the act to be 
done at the cost of the disobedient party by some 
other person appointed by the court and the 
act when so done has like effect as if done by 
the party. On application of the party entitled 
to performance, the clerk shall issue a writ of 
attachment or sequestration against the pl'0P-
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erty of the disobedient party to compel obedience 
to the judgment. The court may also in proper 
eases adjudge the party in contempt. If real or 
personal property is within the state, the court 
in lieu of directing a conveyance thereof may 
enter a judgment divesting the title of any party 
and vesting it in others and such judgment has 
the effect of a conveyance executed in due form 
of law. When any order or judgment is for 
the delivery of possession, the party in whose 
favor it is entered is entitled to a writ of execu
tion or assistance upon application to the clerk. 

Rule 71. Process in Behalf of and Against Per
sons not Parties. When an order is made in favor 
of a person who is not a party to the action, he 
may enforce obedience to the order by the same 
process as if he were a party; and, when obed
ience to an order may be lawfully enforced 
against a person who is not a party, he is liable 
to the same process for enforcing obedience to 
the order as if he were a party. 
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IX. APPEALS 

Rule 72. Appeal to the Supreme Court. When 
an appeal is permitted by law to the supreme 
court, it shall be taken by notice filed with the 
superior court within sixty days from the entry of 
the judgment or order appealed from, as pro
vided by these rules. 

Rule 73. Manner of Taking. 

(a) EFFECT OF FAILURE To COMPLETE. When 
an appeal is permitted by law to the supreme 
court, a party may appeal by filing with the su
perior court, within the time prescribed in Rule 
72, a notice of appeal. Failure of the appellant 
to take any of the further steps to secure the 
l'eview of the judgment or order appealed from 
does not affect the validity of the appeal, but 
is ground only for such remedies as are specified 
in this rule or, when no remedy is specified, for 
such action as the supreme court deems appl'O
pri~te, which may include dismissal of the ap
peal. 

(b) NOTICE OF ApPEAL. The notice of ap
peal shall specify the parties taking the appeal 
and shall designate the judgment, order or part 
thereof appealed from. Notification of the fil
ing of the notice of appeal shall be given by the 
clerk by mailing copies thereof to all the parties 
to the judgment other than the party or parties 
taking the appeal, but his failure so to do does 
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not affect the validity of the appeal. The notifi
cation to a party shall be given by mailing a 
copy of the notice of appeal to his attorney of 
record or, if the party is not represented by an 
attorney, then to the party athis last known ad
dress, and such notification is sufficient not
withstanding the death of the party or of his 
attorney prior to the giving of the notification. 
The clerk shall note in the civil docket the names 
of the parties to whom he mails the copies, with 
date of mailing. 

(c) BOND ON ApPEAL. Whenever a bond for 
costs on appeal is required by law, the bond shall 
be filed with the notice of appeal. The bond 
shall be in the sum of two hundred and fifty 
dollars, unless the court fixes a different amount 
or unless a supersedeas bond is filed, in which 
event no separate bond on appeal is required. 
The bond on appeal shall have sufficient surety 
and shall be conditioned to secure the payment 
of costs if the appeal is dismissed, or the judg
ment affirmed, 01' of such costs as the appellate 
court may award if the judgment is modified. If 
a bond on appeal in the sum of two hundred and 
fifty dollars is given, no approval thereof is 
necessary. After a bond on appeal is filed an 
appellee may raise objections to the form of the 
bond or to the sufficiency of the surety fOl' de
termination by the clerk. 

(d) SUPERSEDEAS BOND. Whenever an appel
lant entitled thereto desires a stay on appeal, he 
may present to the court for its approval a super-
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sedeas bond which shall have such surety or sur
eties as the court requires. The bond shall be 
conditioned for the satisfaction of the judgment 
in full together with costs, interest, and dam
ages for delay, if for any reason the appeal is 
dismissed or if the judgment is affirmed, and 
to satisfy in full such modification of the judg
ment and such costs, interest, and damages as 
the appellate court may adjudge and award. 
When the judgment is for the recovery of money 
not otherwise secured, the amount of the bond 
shall be fixed at such sum as will cover the whole 
amount of the judgment remaining unsatisfied, 
costs on the appeal, interest, and damages for 
delay, unless the court after notice and hearing 
and for good cause shown fixes a different 
amount or orders security other than the bond. 
When the judgment determines the disposition of 
the property in controversy as in real actions, re
plevin, and actions to foreclose mortgages or 
when such property is in the custody of the 
f;heriff or when the proceeds of such property or 
a bond for its value is in the custody or control 
of the court, the amount of the supersedeas bond 
shall be fixed at such sum only as will secure 
the amount recovered for the use and detention 
of the property, the costs of the action, costs on 
appeal, int€rest~ and damages for delay. 

(e) FAILURE To FILE OR INSUFFICIENCY OF 

BOND. If a bond on appeal 01' a supersedeas bond 
is not filed within the time specified, or if the 
bond filed is found insufficient, and if the action 
is not yet docketed with the supreme court, a 
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bond may be filed at such time before the action 
is so docketed as may be fixed by the superior 
court. After the action is so docketed, applica
tion for leave to file a bond may be made only 
in the supreme court. 

(f) JUDGMENT AGAINST SURETY. By entering 
into an appeal or supersedeas bond given pursu
ant to subdivisions (c) and (d) of this rule, the 
surety submits himself to the jurisdiction of the 
court and irrevocably appoints the clerk of the 
court as his agent upon whom any papers af
fecting his liability on the bond may be served. 
His liability may be enforced on motion without 
the necessity of an independent action. The mo
tion and such notice of the motion as the court 
prescribes may be served on the clerk of the court 
who shall forthwith mail copies to the surety if 
his address is known. 

(g) TRANSMITTING RECORD ON ApPEAL. The 
record on appeal as provided for in Rules 75 
and 76 shall be transmitted to the supreme court 
within 40 days from the date of the notice of 
appeal; except that, when more than one appeal 
is taken from the same judgment, the superior 
court may prescribe the time for transmitting, 
which in no event shall be less than 40 days from 
the date of the first notice of appeal. In all cases 
the superior court in its discretion and with or 
without motion or notice may extend the time 
for transmitting the record on appeal, if its or
der for extension is made before the expiration 
of the period for transmitting as originally pl'e-
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scribed or as extended by a previous order; but 
the superior court shall not extend the time to 
a day more than 90 days from the date of the 
first notice of appeal. 

Rule 74. Joint or Several Appeals to the Su
preme Court; Summons and Severance Abolished. 
Parties interested jointlY1 severallY1 or otherwise 
in a judgment may join in an appeal therefrom; 
or, without Sllmmons and severance, anyone or 
more of them may appeal separately or any two 
or more of them may join in an appeal. 

Rule 75. Record on Appeal to the Supreme 
Court. 

(a) DESIGNATION OF CONTENTS OF RECORD 

ON ApPEAL. Promptly after an appeal to the su
preme court is taken, the appellant shall serve 
upon the appellee and file with the superior court 
a designation of the portions of the record, pro
ceedings, and evidence to be contained in the rec
ord on appeal. Within 10 days thereafter any 
other party to the appeal may serve and file a 
designation of additional portions of the record, 
proceedings, and evidence to be included. 

(b) TRANSCRIPT. If there be designated for 
inclusion any evidence or proceedings at a trial 
or hearing which was stenographically reported, 
the appellant shall file with his designation tw.o 
copies of the reporter's transcript of the evidence 
or proceedings included in his designation. If 
the designation includes only part of the report
er's transcript, the appellant shall file two copies 
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of such additional parts thereof as the appellee 
may need to enable him to designate and file the 
parts he desires to have added, and if the appel
lant fails to do so the court on motion may re
quire him to furnish the additional parts needed. 
One of the copies so filed by the appellant shall 
be available for the use of the other parties. 

(c) FORM OF TESTIMONY. Testimony of wit
nesses designated for inclusion need not be in 
narrative form, but may be in question and an
swer form. A party may prepare and file with 
his designation a condensed statement in narra
tive form of all or part of the testimony, and 
any other party to the appeal, if dissatisfied with 
the narrative statement, may require testimony 
in question and answer form to be substituted 
for all or part thereof. 

(d) STATEMENT OF POINTS. If the appellant 
does not designate for inclusion the complete rec
ord and all the proceedings and evidence in the 
action, he shall serve with his designation a con
cise statement of the points on which he intends 
to rely on the appeal. 

(e) RECORD To BE ABBREVIATED. All matter 
not essential to the decision of the questions pre
sented by the appeal shall be omitted. For any 
infraction of this rule, the supreme court may 
withhold or impose costs as the circumstances of 
the case and discouragement of like conduct in 
the future may require; and costs may be Im
posed upon offending attorneys or parties. 
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(f) STIPULATION As To RECORD. Instead of 
serving designations as above provided, the par
ties by written stipulation filed with the clerk 
of the superior court may designate the parts of 
the record, proceedings, and evidence tD be in
cluded in the record on appeal. 

\g) RECORD To BE PREPARED By CLERK -

NECESSARY PARTS. The clerk of the superior 
court, under his hand and the seal of the court, 
shall transmit to the supreme court the matter 
designated by the parties, but shall always in
clude, whether or not designated, the following: 
the material pleadings without unnecessary dup
lication; the verdict or the findings of fact and 
conclusions of law together with the direction for 
the entry of judgment thereon; in an action tried 
withoat a jury, the master's report, if any; the 
opinion; the judgment or part thereof appealed 
from; the notice of appeal with date of filing; 
the designations or stipulations of the parties as 
to mattei' to be included in the record; and any 
statement by the appellant of the points on which 
he intends to rely. The matter so certified and 
transmitted constitutes the record on appeal. 

(h) POWER OF COURT To CORRECT RECORD. It 
is not necessary for the record on appeal to be 
approved by the superior court or judge thereof, 
but, if any difference arises as to whether the 
record truly discloses what occurred in the su
perior court, the difference shall be submitted 
to and settled by that court and the record made 
to conform to the truth. If anything material to 
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either party is omitted from the record on ap
peal by error or accident or is misstated there
in, the parties by stipulation, or the superior 
court, either before or after the record is trans
mitted to the supreme court, or the supreme 
court, on a proper suggestion or of its own in
itiative, may direct that the omission or misstate
ment shall be corrected, and if necessary that a 
supplemental record shall be certified and trans
mitted by the clerk of the superior court. 

(i) ORDER As To ORIGINAL PAPERS OR Ex
HIBITS. Vv henever the superior court is of opinion 
that original papers or exhibits should be in
spected by the supreme court or sent to the su
preme court in lieu of copies, it may make such 
order therefor and for the safekeeping, trans
portation, and return thereof as it deems proper. 

(j) RECORD FOR PRELIMINARY HEARING IN 

SUPREME COURT. If, prior to the time the com
plete record on appeal is settled and certified as 
herein provided, a party desires to docket the 
appeal in order to make in the supreme court a 
motion for dismissal, for a stay pending appeal, 
for additional security on the bond on appeal or 
on the supersedeas bond, or for any intermediate 
order, the clerk of the superior court at his re
quest shall certify and transmit to the supreme 
court a copy of such portion of the record or 
proceedings below as is needed for that purpose. 

(k) SEVERAL ApPEALS. When more than one 
appeal is taken from the same judgment, a single 
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l'ecord on appeal shall be prepared containing all 
the matter designated or agreed upon by the par
ties, without duplication. 

Rule 76. Record on Appeal; Agreed Statement. 
When the questions presented by an appeal to 
the supreme court can be determined without an 
examination of all the pleadings, evidence, and 
proceedings in the court below, the parties may 
prepare and sign a statement of the case show
ing how the questions arose and were decided in 
the superior court and setting forth only so many 
(,f the facts averred and proved or sought to be 
proved as are essential to a decision of the ques
tions by the supreme court. The statement shall 
include a copy of the judgment appealed from, a 
copy of the notice of appeal with its filing date, 
and a concise statement of the points to be re
lied on by the appellant. If the statement con
forms to the truth, it, together with such addi
tions as the court may consider necessary fully 
to present the questions raised by the appeal, 
shall be approved by the superior court and shall 
then be certified to the supreme court as the rec
ord on appeal. 
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x. SUPERIOR COURTS AND CLERKS 

Rule 77. Superior Courts and Clerks. 

(a) SUPERIOR COURTS ALWAYS OPEN. The su
perior courts shall be deemed always open for 
the purpose of filing any pleading or other prop
er paper, of issuing and returning mesne and 
final process, and of making and directing all 
interlocutory motions, orders, and rules. 

(b) COURT CONVENES-WHEN. The superior 
court in each county shall set the particular time 
at which court will convene and close on each day 
in said county. 

(c) ORGANIZATION; ASSIGNMENT OF CASES. 
The superior courts of the state which have two 
or more judges shall make such rules for their 
organization and for the assignment of cases to 
the different judges as may seem suitable. 

( d) CALL OF CALENDAR. Each superior court 
shall by rule designate certain times at which 
the calendar for the setting of cases shall be 
called. 

(e) TRIALS AND HEARINGS; ORDERS IN CHAM
BERS. All trials upon the merits shall be conduct
ed in open court and so far as convenient in a 
regular court room. All other acts or proceedings 
may be done or conducted by a judge in cham
bers, without the attendance of the clerk or other 
court officials and at any place either within or 
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without the county; but no hearing, other than 
one ex parte, shall be conducted outside the eoun
ty without the consent of all parties affected 
thereby. 

(f) CLERK'S OFFICE AND ORDERS By CLERK. 
The clerk's office with the clerk or a deputy in 
attendance shall be open during business hours 
on all days except Sundays and legal holidays. 
All motions and applications in the clerk's office 
for issuing mesne process, for issuing final pro
cess to enforce and execute judgments, for enter
ing defaults, and for other proceedings which 
do not require allowance or order of the court 
are grantable of course by the clerk; but his 
action may be suspended or altered or rescinded 
by the court upon cause shown. 

(g) NOTICE OF ORDERS OR JUDGMENTS. Imme
diately upon the entry of an order or judgment 
the clerk shall serve a notice of the entry by mail 
in the manner provided for in Rule 5 upon every 
party affected thereby who is not in default for 
failure to appear, and shall make a note in the 
docket of the mailing. Such mailing is sufficient 
notice for all purposes for which notice of the 
entry of an order is required by these rules; but 
any party may in addition serve a notice of such 
entry in the manner· provided in Rule 5 for the 
service of papers. 

Rule 78. Motion Day. Unless local conditions 
make it impracticable, each superior court shall 
establish regular times and places, at intervals 
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sufficiently frequent for the prompt dispatch of 
business, at which motions requiring notice and 
hearing may be heard and disposed of; but the 
judge at any time or place and on such notice, 
if any, as he considers reasonable may make or
ders for the advancement, conduct, and hearing 
of actions. 

To expedite its business, the court may make 
provision by rule or order for the submission 
and determination of motions without oral hear
ing upon brief written statements of reasons in 
support and opposition. 

Rule 79. Books Kept by the Clerk and Entries 
Therein. 

( a ) CIVIL DOCKET. The clerk shall keep a 
book known as a "civil docket" of such form and 
style as may be prescribed by the supreme court, 
and shall enter therein each civil action to which 
these rules are made applicable. Actions shall 
be assigned consecutive file numbers. The file 
number of each action shall be noted on the 
folio of the docket whereon the first entry of 
the action is made. All papers filed with the 
clerk, all process issued and returns made there
on, all appearances, orders, verdicts, and judg
ments shall be noted chronologically in the civil 
docket on the folio assigned to the action and 
shall be marked with its file number. These no
tations shall be brief but shall show the nature 
of each paper filed or writ issued and the sub
stance of each order or judgment of the court 
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and of the returns showing execution of process. 
The notation of an order or judgment shall show 
the date the notation is made. When in an action 
trial by jury has been properly demanded or or
dered the clerk shall enter the word "jury" on 
the folio assigned to that action. 

(b) CIVIL ORDER BOOK. The clerk shall also 
keep a book for civil actions entitled "Civil or
der book" in which shall be kept in the sequence 
of their making exact copies of all final judg
ments and orders, all orders affecting title to 
or lien upon real or personal property, all ap
pealable orders, and such other orders as the 
court may direct. 

(c). INDICES; CALENDARS. Separate and suit
able indices of the civil docket and of the civil 
order book shall be kept by the clerk under the 
direction of the court. There shall be prepared 
under the direction of the court calendars of all 
actions ready for trial, which shall distinguish 
"jury actions" from "court actions." 

( d) WITHDRA W AL OF PAPERS. No paper on 
file in the office of the clerk shall be taken from 
such office by any person except by the judge 
of the court, or upon his written authorization 
thereof, which authority, specifying the papers 
to be so taken, and the person who may take 
them, shall be filed by the clerk in the proper 
place in his records. 
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Rule 80. General Provisions. 

(a) TRIALS :-How CONDUCTED. Trials shall 
be conducted in an orderly, courteous and digni
fied manner. All arguments and remarks shall 
be addressed to the court, save that by permis
sion of the court, counsel may make proper In

quiries or ask questions of opposing counsel. 

(b) WITNESSES-By WHOM EXAMINED. Only 
one attorney on each side shall conduct the ex
amination of a witness until such examination is 
completed, except when the court shall grant per
mission for other attorneys to intervene. 

(c) INTERRUPTIONS OF COUNSEL-WHEN. In
terruptions of counsel in argument will not be 
permitted, except for the purpose of raising some 
question of law. 

( d) AGREEMENT OR CONSENT-WHEN BIND
ING. No agreement or consent between the par
ties or attorneys in any matter in a cause is bind
ing if disputed, unless it is in writing, or made 
orally in open court, and entered in the minutes. 

( e) DEFENDANT IN DIVORCE PROCEEDING NOT 
PERSONALLY SERVED-HoW REPRESENTED. In all 
cases of divorce the attorneys appearing for a de
fendant who has not been personally served shall 
by affidavit show their authority to act for such 
defendant. 

(f) RESPONSIBILITY OF COUNSEL. When coun
sel have been entered for the parties in any 
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action, they will be held responsible by the court 
for the conduct of the action until formal notice 
of their withdrawal, made in open court, and 
entered upon the minutes. 

(g) OFFICER OR ATTORNEY DISQUALIFIED As 

SURETY. No officer or attorney of the court shall 
be accepted as surety or bail upon any undertak
ing or bond in said court. 

(h) QUALIFICATION OF SURETIES. No bond 
shall he approved if executed by individual sure
ties unless the sureties appear upon the tax roll 
of the county for an amount at least equal to 
the penalty of any other judicial bonds upon 
which they may already be sureties. In case 
any surety is married, such bond must be signed 
by both husband and wife. 

Rule 81. Jurisdiction and Venue Unaffected. 
These rules shall not be construed to extend or 
limit the jurisdiction of the superior courts of 
the state or the venue of actions therein. 

Rule 82. Rules of Superior Courts. Each su
perior court by action of a majority of the judges 
thereof may from time to time make and amend 
rules governing its practice not inconsistent with 
these rules. Copies of rules and amendments so 
made by any superior court shall upon their pro
mulgation be furnished to the supreme court. In 
all cases not provided for by rule, the superior 
courts may regulate their practice in any man
ner not inconsistent with these rules. 
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Rule 83. Title. These rules may be known and 
cited as the Rules of Civil Procedure. 

Rule 84. When Applicable. These rules gov
ern all proceedings in actions brought after they 
take effect and also all further proceedings in 
actions then pending, except to the extent that 
in the opinion of the court their application in 
a particular action pending when the rules take 
effect would not be feasible or would work in
justice, in which event the former procedure ap
plies. 

Rule 85. Effective Date. These rules shall be 
in force and effect on and after January 1, 1940. 




