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ESTABLISHMENT 

The s t a t e  sentencing and p a r i t y  rev iew study committee was es tab l ished i n  
Laws 1993, chapter 255, sec t ion  96. The committee was es tab l ished t o  do the  
f o l l  owing*: 

1. Study the  issue o f  p a r i t y  review, i n c l u d i n g  the  appropr ia te  scope o f  
ca tegor ies  t o  which p a r i t y  rev iew should be appl i e d  and an appropr ia te  
method f o r  achiev ing sentencing p a r i t y  f o r  each category o f  of fenders.  

2 .  Recommend the  s p e c i f i c  ca tegor ies  o f  crimes o r  o f fenders  whose sentences 
should be reviewed. 

3. I d e n t i f y  t he  sentencing s ta tu tes  which would q u a l i f y  f o r  i n i t i a l  p a r i t y  
cons idera t ion  and design a process by which sentences would be reviewed. 

4 .  Review the  sentences i n  the  Arizona c r im ina l  code and make recommendations 
regarding t h e i r  appropriateness. 

*Please See Appendix A f o r  the  complete t e x t  o f  Laws 1993, chapter  255, sec t ion  
96. 

MEMBERSHIP 

The committee was comprised o f  the  f o l l o w i n g  eighteen members: 

Senate House 

Senator P a t r i c i a  No1 and, Co-Chair Representat ive Ern ie  Bai rd,  Co-Chair 
Senator Chuck Blanchard Representat ive Phi 1 Hubbard 

Pub1 i c Members 

Joe Albo, J r ,  G i l a  County At torney 
Duane Belcher, Chairman, Board o f  Pardons and Paroles 
Dr. Michael Block, Professor,  U n i v e r s i t y  o f  Arizona 
Audrey Burke ( f o r  Sam Lewis, D i r e c t o r ,  Department o f  Cor rec t ions)  
Raul Castro, a t to rney  
K u r t  Davis, Governor Symington's o f f i c e  

*. David Derickson, Arizona At torneys f o r  Cr iminal  J u s t i c e  
Karen Duf fy ,  We the  People 
Donna Leone Hamm, Middl eground 
Catherine Hughes, Maricopa County Pub l ic  Defender's O f f i c e  
Joe Maziarz, At torney General Wood's O f f i c e  
Stephen Neely, Pima County At torney 
Russel 1 Pearce ( f o r  Joe Arpaio, Maricopa County S h e r i f f )  
Judge Ronald Reinste in,  Pres id ing  Cr iminal  Judge, Maricopa County 



STAFF 

The two staff members for the committee were: 

Dominica Minore, Legislative Research Analyst 
House of Representatives Judiciary Committee 

Joni Hoffman, Legislative Research Analyst 
Senate Judiciary Committee 

MEETINGS 

The State Sentencing and Parity Review Study Committee met six times on the 
following dates: 

August 25 
September 15 
October 1 
October 13 
November 4 
December 10 

The minutes for each meeting are attached as Appendix C. 

Laws 1993, chapter 255, section 96 requires the State Sentencing and Parity 
Review Committee to submit a report to the Governor, the President of the Senate 
and the Speaker of the House of Representatives. 

RECOMMENDATION #1 

The committee voted to recommend to the legislature that a bill be drafted 
with the provisions listed below. The actual draft recommendation is attached 
as Appendix B. 

Directs the Arizona Board of Executive Clemency to conduct a 
disproportionality review of incarcerated inmates who meet all of the 
following initial eligibility requirements: * Committed a felony before January 1, 1994. 
* Was convicted as a result of a trial, not as a result of a plea 

agreement. * Has not been previously denied parole or commutation in connection H 

with the sentence for which the inmate is incarcerated. This does 
not apply to inmates sentenced to an indeterminate sentence before 
the 1978 criminal code changes. 



* Has not been previously denied a di sproporti onal i ty review. * Applies for the review within 90 days after the Department of 
Corrections gives notice of the review process. 

* Meets one of the following criteria: 
A .  Was not convicted of a serious offense, had no historical 

prior felony convictions and was given a sentence or mandatory 
consecutive sentences of at least 7 years. 

B. Was not convicted of a serious offense, had one or more 
historical prior felony convictions and was given a sentence 
or mandatory consecutive sentences of at least 10 years. 

C. Was convicted of a serious offense, other than first degree 
murder, had no historical prior felony convictions and was 
given a sentence or mandatory consecutive sentences of at 
least 15 years. 

D. Was convicted of a serious offense, other than first degree 
murder, had one or more historical prior felony convictions 
and was given a sentence or mandatory consecutive sentences of 
at least 20 years. * Specifically demonstrates in the inmate's application that the 

inmate meets the above eligibility requirements. 

2. Requires the Department of Corrections to establish procedures to provide 
notice to the inmates of the availability of the disproportional ity review 
process within 90 days of the effective date of the act. 

3 .  Requires the Board of Executive Clemency to recommend to the Governor a 
commutation or reduction of sentence if after a hearing for which the 
victim, prosecutor and sentencing judge are given notice and an 
opportunity to be heard, the board finds both the following standards are 
met: * The sentence imposed is clearly excessive given the nature of the 

offense, the record of the offender and the sentence imposed on 
similarly situated offenders. The board may consider whether an 
inmate would be subjected to a substantially different sentence 
under statutes effective January 1, 1994. * There is a substantial probability that the offender will be law- 
abiding if released. 

4. Provides that if the Board of Executive Clemency votes unanimously to 
commute or reduce an inmate's sentence and the Governor does not act on 
the recommendation within 90 days, .it is automatically effective. 

5. Prohibits an appeal from the decision of the Board of Executive Clemency. 

6. Appropriates an unspecified sum of monies to the Department of Corrections 
and the Board of Executive Clemency to carry out the provisions of the 
act. 

.................... 
. . .  . . . . . . .  .............................. ................................... .................................. .propo.s : al There are two dates and two amounts of money left blank in the . The bill may be drafted with blank lines to be filled in during 

the legislative process. 



RECOMMENDATION # 2  

The State Sentencing and Parity Review Committee recommended that the 
Committee be extended until December 31, 1994 for the following purposes: 

1. Monitoring the disproportionality review process as the review is 
conducted as provided by law. 

2 .  Reviewing sentences as classified in the Arizona criminal code and making 
recommendations to the legislature regarding their appropriateness. 

3. Considering legislative proposals in re1 ation to sentencing and making 
recommendations as it deems necessary. 

4. Considering the creation of sentencing guide1 ines and the establ i shment of 
a commission for the purpose of monitoring sentencing guidelines. 





Sec. 96. S t a t e  sentenc inq and ~ a r i t v  rev iew s tudy  commit tee 
A. A s t a t e  sen tenc ing  g u i d e l i n e s  and p a r i t y  r ev i ew  s tudy  committee i s  

e s t a b l i s h e d  t h a t  c o n s i s t s  o f  t h e  f o l l o w i n g  members: 
1. The c h i e f  j u s t i c e  o f  t h e  supreme c o u r t  o r  h i s  designee. 
2. The governor  o r  h i s  designee. 
3. One s u p e r i o r  c o u r t  judge who. i s  appoin ted by t h e  c h i e f  j u s t i c e  o f  t h e  

supreme c o u r t  f rom a 1 i s t  submi t ted  by t h e  Ar i zona  j u d i c i a l  c o u n c i l .  
4 .  One p u b l i c  defender  who i s  appoin ted by t h e  governor .  
5. One a t t o r n e y  who i s  appoin ted by t h e  c h i e f  j u s t i c e  o f  t h e  supreme c o u r t  

from a l i s t  submi t ted  by t h e  Ar i zona  a t t o rneys  f o r  c r i m i n a l  j u s t i c e  and who 
p r i m a r i l y  p r a c t i c e s  i n  t h e  area o f  c r i m i n a l  defense. 

6. One coun ty  a t t o r n e y  from a county  w i t h  a  p o p u l a t i o n  o f  l e s s  than  f i v e  
hundred thousand persons who i s  appoin ted by t h e  governor  f rom a l i s t  submi t ted  
by t h e  A r i zona  p rosecu t i ng  a t t o rneys  adv i so r y  c o u n c i l .  

7 .  One coun ty  a t t o r n e y  f rom a county  w i t h  a  p o p u l a t i o n  o f  a t  l e a s t  f i v e  
hundred thousand persons who i s  appoin ted by t h e  governor  f rom a l i s t  submi t ted  
by t h e  A r i zona  p r o s e c u t i n g  a t t o r n e y s  adv i so r y  c o u n c i l  . 

8 .  The d i r e c t o r  o f  t h e  s t a t e  department o f  c o r r e c t i o n s  o r  h i s  designee. 
9. One member o f  t h e  board o f  execu t i ve  clemency who i s  appo in ted  by t h e  

governor .  
10. One s h e r i f f  f rom a county  w i t h  a  p o p u l a t i o n  o f  a t  l e a s t  f i v e  hundred 

thousand persons appo in ted  by t h e  governor.  
11. The a t t o r n e y  genera l  o r  h i s  designee. 
12. One member f rom t h e  genera l  p u b l i c  who has worked w i t h  v i c t i m s '  

programs who i s  appo in ted  by t h e  a t t o r n e y  genera l .  
13. Two members o f  t h e  senate who a re  appoin ted by t h e  p r e s i d e n t  o f  t h e  

senate, no more than  one o f  whom s h a l l  be o f  t h e  same p o l i t i c a l  p a r t y .  
14. Two members o f  t h e  house o f  r e p r e s e n t a t i v e s  who a re  appoin ted by t h e  

speaker o f  t h e  house o f  r ep resen ta t i ves ,  no more than  one o f  whom s h a l l  be o f  t h e  
same p o l  i t  i c a l  p a r t y .  

15. One member f rom t h e  genera l  pub1 i c  who i s  appo in ted  by t h e  Ar i zona  
a t t o r n e y s  f o r  c r i m i n a l  j u s t i c e  who has worked w i t h  p r i s o n e r s  and t h e i r  f a m i l  i e s .  

16. One member o f  t h e  p u b l i c  who i s  n o t  and has never  been a p rosecu to r ,  
a t t o rney ,  judge o r  l aw  enforcement o f f i c i a l  appoin ted by t h e  governor .  

B. The members o f  t h e  committee s h a l l  e l e c t  a  chairman f rom t h e  membership 
o f  t h e  commit tee a t  t h e  f i r s t  committee meet ing.  

C. Members o f  t h e  committee a re  n o t  e l i g i b l e  t o  r e c e i v e  compensation b u t  
a re  e l i g i b l e  f o r  reimbursement o f  expenses pursuant  t o  t i t l e  38, chap te r  4 ,  
a r t i c l e  2. 

D. The commi t t e e  s h a l l  rev iew t h e  sentences i n  t h e  Ar i zona  c r i m i n a l  code 
and make recommendations t o  t h e  1  eg is1  a t u r e  r ega rd i ng  t h e i r  appropr ia teness and 
any changes t o  t h e  sen tenc ing  s t a t u t e s  t o  ensure t h a t  t h e  punishment f o r  a  
c r i m i n a l  o f f e n s e  i s  p r o p o r t i o n a t e  t o  t h e  ser iousness o f  t h e  o f f e n s e  and t h e  
of fender 's  c r i m i n a l  h i s t o r y  and promotes respec t  f o r  t h e  l aw  by p r o v i d i n g  
punishment which i s  j u s t .  

E. The commit tee s h a l l  s tudy  t h e  i s sue  o f  p a r i t y  rev iew,  i n c l u d i n g  t h e  
a p p r o p r i a t e  scope o f  c a t e g o r i e s  t o  which p a r i t y  r ev i ew  should  be a p p l i e d  and an 

C 

a p p r o p r i a t e  method f o r  ach iev i ng  sentenc ing p a r i t y  f o r  each ca tegory  o f  
o f fenders .  The scope and methods s h a l l  be designed t o  i n c o r p o r a t e  a  l i m i t a t i o n  
t h a t  p a r i t y  r e v i e w  s h a l l  be completed w i t h i n  one yea r  f rom t h e  d a t e  o f  i t s  
implementat ion.  

F. The commit tee s h a l l  recommend t o  t h e  l e g i s l a t u r e  t h e  s p e c i f i c  
c a t e g o r i e s  o f  c r imes  o r  o f fenders  whose sentences should  be reviewed. The 
purpose o f  r e v i e w  s h a l l  be t o  ach ieve p a r i t y  f o r  o f f ende rs  sentenced pursuant  t o  
s t a t u t e s  t h a t  a r e  d i f f e r e n t  f rom t h i s  ac t .  



G .  The committee s h a l l  request the  department o f  co r rec t i ons  t o  p rov ide  
the  committee w i t h  a 1 i s t  o f  a l l  inmates convic ted and sentenced pursuant t o  
s ta tu tes  t h a t  a re  d i f f e r e n t  from t h i s  ac t  t o  determine the  number o f  inmates 

. - 

invo lved i n  any guide1 ines t h a t  may be es tab l ished f o r  p a r i t y  review. 
H. The committee s h a l l  i d e n t i f y  t he  sentencing s t a t u t e s  which would 

qua1 i f y  f o r  i n i t i a l  p a r i t y  cons idera t ion  and design a process by which sentences 
would be reviewed. The committee s h a l l  consider t he  f o l l o w i n g  i n  t he  review: 

1. The nature  and circumstances o f t h e  offense o r  offenses of conv i c t i on .  
2 .  The harm the  inmate caused t o  the  v i c t i m  and soc ie t y .  
3 .  The p r i o r  record  o f  the  inmate. 
4 .  The inmate's behavior wh i l e  incarcerated.  
5 .  The sentencing recommendations o f  the  probat ion  o f f i c e r  who prepared 

the  presentenci ng repo r t .  
6. The sentencing recommendations o f  the  prosecut ing a t to rney ,  the  v i c t i m  

and the  defense a t to rney  a t  the  t ime o f  sentencing. 
7. The sentence imposed by the  cour t ,  i n c l u d i n g  any aggravat ing and 

m i t i g a t i n g  circumstances found. 
8. The sentence and the  fe lony  c l a s s i f i c a t i o n  f o r  t he  o f fense a t  t h e  t ime 

the  inmate was sentenced. 
9. The sentence and the  fe lony  c l a s s i f i c a t i o n  f o r  t he  same of fense 

committed a f t e r  the  e f f e c t i v e  date o f  t h i s  ac t .  
10. Any charges subsequently dismissed o r  no t  f i l e d  by t h e  s t a t e  a f t e r  the 

defendant's conv i c t i on .  
I .  The committee s h a l l  submit a r e p o r t  i n c l u d i n g  recommendations t o  the  

governor, t he  pres ident  o f  the  senate and the  speaker o f  the  house o f  
representa t ives  by December 15, 1993. 





REFERENCE TITLE: disproportionality review; appropriation 

State of Arizona 
Senate 
Forty-fi rst Legislature 
Second Regul ar Session 
1994 

Introduced by 

AN ACT 

RELATING TO A DISPROPORTIONALITY REVIEW AND MAKING AN APPROPRIATION. 

Be it enacted by the Legislature of the State of Arizona: 
Section 1. Dis~ro~ortionalitv review; eliqibilitv; hearinq; criteria for 

commutation; definitions 
A. The Arizona board of executive clemency shall ' conduct a 

disproportionality review of incarcerated inmates under the jurisdiction of the 
Arizona department of corrections who meet all of the initial eligibility 
requirements listed in this subsection. The inmate: 

1. Was sentenced for a felony committed on or before December 31, 1993. 
2. Was convicted and sentenced after a trial. 
3. Unless sentenced to an indeterminate sentence prior to 1978, has not 

previously been denied parole or commutation in connection with the sentence for 
which the inmate is incarcerated. 

4. Has not previously been denied a disproportionality review by the 
Arizona board of executive clemency . 

5. Makes an application to the board of executive clemency, within ninety 
days after the department of corrections provides the notice required by 
subsection B of this section. The appl ication shall specifically demonstrate 
that the inmate's el igi bil ity requirements have been met. 

6. Meets one of the following criteria: 
(a) Was not convicted of a serious offense, had no historical prior 

felony convictions and was given a sentence or mandatory consecutive sentences 
of at least seven years. 

(b) Was not convicted of a serious offense, had one or more historical 
prior felony convictions and was given a sentence or mandatory consecutive 
sentences of at least ten years. 

(c) Was convicted of a serious offense, other than first degree 
murder, had no historical prior felony convictions and was given a sentence or 
mandatory consecutive sentences of at least fifteen years. 

(d) Was convicted of a serious offense, other than first degree 
murder, had one or more historical prior felony convictions and was given a 
sentence or mandatory consecutive sentences of at 1 east twenty years. 

B. The department of corrections shall establ ish a procedure for providing 
written notice to its inmates of the eligibility requirements set forth in this 
section, including the appl ication dead1 ine prescribed in subsection A, paragraph 



5. The notice shall be provided within ninety days after the effective date of 
this section. 

C. If after a hearing for which the victim, prosecutor and sentencing - - 
judge are given notice and an opportunity to be heard, the Arizona board of 
executive clemency determines that an el igi bl e appl i cant meets both the foll owing 
standards, the board shall make a recommendation to the governor for commutation 
or reduction of sentence: 

1. The sentence imposed is clearly excessive given the nature of the 
offense, the record of the offender and the sentence imposed on similarly 
situated offenders. In determining whether a sentence is clearly excessive, 'the 
board, among other criteria, may consider whether an eligible inmate would have 
been subjected to a substantially different sentence of imprisonment under 
statutes effective January 1, 1994. 

2. There is a substantial probability that if released, the offender will 
conform his conduct to the requirements of the law. 

D. Any recommendation for commutation pursuant to subsection B made 
unanimously by the members present and voting that is not acted on by the 
governor within ninety days after the board submits its recommendation to the 
governor automatically becomes effective. 

E. A decision by the Arizona board of executive clemency pursuant to this 
section may not be appealed. 

F. All reviews prescribed by this section shall be completed by [insert 
date]. 

F. As used in this section: 
1. "Historical prior felony conviction" has the same meaning as prescribed 

in section 13-604, subsection T, paragraph 1, Arizona Revised Statutes. 
2. "Serious offense" has the same meaning as prescribed in section 13-604, 

subsection T, paragraph 2, subdivisions (a) through (k), Arizona Revised 
Statutes. 

Sec. 2. A~~ro~riation 
A. The sum of [insert dollar amount] is appropriated from the state 

general fund to the Arizona board of executive clemency for the purpose of 
carrying out the provisions of this act. 

B. The sum of [insert dollar amount] is appropriated from the state 
general fund to the Arizona department of corrections for the purpose of carrying 
out the provisions of this act. 

Sec. 3. Del aved re~eal 
Section 1, as added by this act, is repealed from and after [insert date]. 





ARIZONA STATE LEGISLATURE 

STATE SENTENCING GUIDELINES AND 
PARITY REVIEW STUDY COMMITTEE 

Wednesday, August 25,  1993 
Senat2 Hearing Room 1 - 1:30 p.m. 

Senator Noland c a l l e d  the  meeting t o  order  a t  1:30 p.m. and attendance o f  the  
members was noted. See attached sheet f o r  o ther  attendees. 

Members Present 

Senator No1 and 
Senator B l  anchard 
Joe A1 bo, Jr . 
Dr. Michael Block 
Raul Castro 
K u r t  Davis 
David Derickson 
Karen Du f f y  
Tom Freestone 

Representat ive Bai r d  
Donna Hamm 
Catherine Hughes 
J. C. Keeney ( f o r  Sam Lewis) 
Joe Maziarz 
Stephen Neely 
Russel l  Pearce ( f o r  Joe Arpaio) 
Judge Ronald Re ins te in  

Member Absent S t a f f  

Representat ive Hubbard Joni  Hoffman, Senate 
Dominica Minore, House 

A f t e r  t h e  Committee members in t roduced themselves, Joni  Hoffman, Senate Research 
Analyst,  prov ided an overview o f  the  Study Committee's o r i g i n ,  membership and 
miss ion as contained i n  S.B. 1049, the  r e v i s i o n s  t o  the  c r im ina l  code which were 
passed 1 a s t  session. 

Judge Re ins te in  moved t h a t  Senator No1 and and Representat ive Bai r d  be 
e lec ted  t o  serve as co-chai rs  o f  t h e  S ta te  Sentencing Guide1 ines  and 
P a r i t y  Review Study Committee. The mot ion CARRIED by unanimous vo ice  
vote. 

Ms. Hoffman gave an overview o f  t he  t r i p  taken by a group from Arizona t o  
Washington S ta te  t o  ga in  in fo rmat ion  on t h a t  S ta te 's  Sentencing Guidel ines 
Commission and t h e  process u t i l i z e d  t o  accomplish p a r i t y  rev iew ( i n fo rma t ion  
f i l e d  w i t h  o r i g i n a l  minutes). Senator Noland prov ided each member o f  the  
Committee a copy o f  the  f i n a l  r e p o r t  o f  t he  Texas Puni shment Standards Commi ss ion 
f o r  review. 

Senator Noland expla ined t o  the  Committee t h a t  a de terminat ion  was made t o  
consider  t he  issue o f  p a r i t y  rev iew on i t s  own du r ing  the  i n t e r i m  r a t h e r  than i n  
con junc t ion  w i t h  the  c r im ina l  code rev iew process. 

Representat ive Ba i rd  suggested t h a t  t he  issue o f  rev iewing the  appropriateness 
o f  t he  sentences c u r r e n t l y  i n  s t a t u t e  i s  an overwhelming r e s p o n s i b i l i t y .  He 
commented on h i s  i n t e r e s t  i n  seeing the  Committee address p a r i t y  review, bu t  he 
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MINUTES OF STATE SENTENCING GUIDELINES 
AND PARITY REVIEW STUDY COMMITTEE 

. . 
po in ted  out  t h a t  al though the  issue has been placed i n t o  a  committee i t  does not 
mean a  dec i s ion  has been made t o  conduct p a r i t y  review. Representat ive Ba i rd  
commented on Washington Sta te 's  indeterminate sentencing system. He noted t h a t  
the  na ture  o f  p a r i t y  rev iew being considered by Arizona i s  d i f f e r e n t  than t h a t  
conducted by Washington s ince t h a t  S ta te 's  p a r i t y  reviews gave new s p e c i f i c  
sentences t o  p r isoners  under the  o l d  indeterminate system. Representat ive Ba i rd  
observed t h a t  the  Study Committee i s  charged w i t h  consider ing a  number o f  issues 
in' terms o f  p a r i t y  rev iew but  t h a t  the  Committee i s  no t  ob l i ga ted  t o  design a  
system t o  i nc lude  a l l  o f  those elements. He suggested instead t h a t  any p a r i t y  
rev iew system designed by the  Committee would probably be more l i m i t e d  and would 
determine whether c e r t a i n  mandatory sentences should be reviewed w i t h  a  possi b l  e  
cons idera t ion  t o  adjustment i n  accordance w i t h  new mandatory sentences. 

Senator No1 and po in ted  out  t h a t  Washington's p a r i t y  rev iew process invo lved on ly  
a  cons idera t ion  o f  new minimum sentences and the  dec i s ion  t o  re lease pr isoners  
was handled through the  regu la r  par01 e  process. 

Dr. B lock observed t h a t  du r ing  1980 t o  1991 both Washington and Texas have been 
among the  top  ten  s ta tes  i n  terms o f  an increased cr ime r a t e  bu t  among the  bottom 
ten  s ta tes  i n  t he  r a t e  o f  increases i n  incarcera t ion ,  adding t h a t  Arizona i s  the 
opposite. He suggested the  Committee weigh the  e f fec t iveness  o f  a  s t a t e ' s  
sentencing programs i n  terms o f  c o n t r o l l i n g  cr ime when cons ider ing  models f o r  
Arizona. 

Senator Noland acknowledged t h a t  the  Arizona group d i d  have some concerns w i t h  
the  Washington system, p a r t i c u l a r l y  i t s  p r a c t i c e  o f  imposing up t o  60 days i n  the 
county j a i l  f o r  pa ro le  v i o l a t i o n s  r a t h e r  than revoking the  paro le .  However, she 
expla ined the  main cons idera t ion  i n  l ook ing  a t  Washington's s i t u a t i o n  was the 
f a c t  t h a t  t he  Sta te  has conducted th ree  p a r i t y  reviews. 

M r .  Neely asked i f  Washington was engaged i n  a  process s i m i l a r  t o  t h a t  being 
considered by Arizona and questioned what the term " p a r i t y  rev iew" means i n  the 
parameters o f  t he  Committee. 

Representat ive Ba i rd  expla ined t h a t  Washington's f i r s t  two reviews, r e f e r r e d  t o  
as the  Obert Myer rev iew and the  1400 review, were a  d i f f e r e n t  process than i s  
being considered by Arizona. He added t h a t  h i s  percept ion  o f  p a r i t y  means 
equal i t y  and invo lves  the  issue o f  whether p r isoners  convic ted under the o l d  code 
f o r  a  p a r t i c u l a r  of fense should be t r e a t e d  on the  same l e v e l  as pr isoners  
conv ic ted  under the  new code. 

Representat ive Ba i rd  po in ted  out  t h a t  an o f f i c i a l  i n  Washington made a  statement 
t h a t  t h e  L e g i s l a t u r e  would implement p a r i t y  review o r  the  cour ts  would order  i t  
t o  be done. He s a i d  he does no t  be l i eve  t h a t  statement i s  accurate f o r  Arizona's 
s i t u a t i o n  s ince  the re  i s  no c o n s t i t u t i o n a l  p r i n c i p a l  which i nd i ca tes  t h a t  
sentences must be changed f o r  p r isoners  under an o l d  code when sentencing laws 
are changed. 

Senator Noland noted t h a t  in fo rmat ion  w i l l  be prov ided l a t e r  t o  t he  Committee on 
Washington's t h i r d  review, r e f e r r e d  t o  as the Murder One review. 
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M r .  Der ickson exp la ined  t h a t  he learned  f rom Washington o f f i c i a l s  t h a t  t h e  S t a t e  . 

does n o t  have any s tud ies  which demonstrate a c o r r e l a t i o n  between imprisonment 
po l  i c i e s  and t h e  c r ime r a t e .  He added t h a t  Washington has a dynamic economy and 
borders Canada and t h e  P a c i f i c  R i m ,  which c o n t r i b u t e s  t o  t h e  S ta te ' s  popu la t i on  
pressure and t h e  increased c r ime r a t e .  He noted t h a t  Texas, as another border  
s ta te ,  i s  i n  a  s i m i l a r  s i t u a t i o n .  M r .  Der ickson concluded t h a t  bo th  s t a t e s  a re  
faced w i t h  some o f  t h e  same problems as Ar izona, which should be taken i n t o  
cons ide ra t  i o n  when de te rmin ing  t h e i r  use as examples f o r  e f f o r t s  by Ar izona.  

M r .  Der ickson s a i d  he agreed w i t h  Representat ive B a i r d  t h a t  t h e r e  i s  no 
c o n s t i t u t i o n a l  r i g h t  f o r  o l d  code p r i sone rs  t o  r e c e i v e  s i m i l a r  sentences as new 
code p r i sone rs .  However, he mainta ined t h a t  t h e  concern o f  o f f i c i a l s  i n  
Washington p a r a l l e l s  t h e  s i t u a t i o n  i n  Ar izona i n  which t h e  overcrowding o f  
p r i sons  i s  a  l e g i t i m a t e  pub1 i c  s a f e t y  concern. He added t h a t  a  r e d u c t i o n  o f  t he  
p ressure  on p r i s o n s  through p a r i t y  rev iew would be o f  g r e a t  s e r v i c e  t o  Ar izona.  

Judge Re ins te i n  suggested i t  migh t  be more advantageous t o  rev iew c l a s s i f i c a t i o n s  
o f  cr imes as opposed t o  changing sentences. I n  a d d i t i o n ,  he commented t h a t  
v i r t u a l l y  every  one o f  Washington's sentences were changed whereas t h e  o n l y  
sentences i n  Ar izona t h a t  would change on a vas t  sca le  would be drug o f fenses ,  
reduc ing  t h e  number o f  sentences t o  be mechan ica l l y  reviewed. 

Senator Blanchard agreed t h a t  a  p a r i t y  rev iew i n  Ar i zona  would i n v o l v e  modest 
numbers, adding t h a t  t h e  sentences most a f f e c t e d  would p robab ly  be bu rg la r y ,  
s h o p l i f t i n g  and drug o f fenses .  He a l s o  agreed t h a t  cons ide ra t i on  should be g i ven  
t o  a  rev iew o f  c l a s s i f i c a t i o n s  o f  cr imes. Senator B lanchard emphasized t h e  need 
f o r  da ta  on those i n d i v i d u a l s  who would be a f f e c t e d  by  p a r i t y  rev iew be fo re  
hav ing  p h i l o s o p h i c a l  d iscuss ions  on t h e  m e r i t s  o f  t h e  process. He added t h a t  t h e  
Washington exper ience might  be most r e l e v a n t  t o  o f f ende rs  under t h e  pre-1978 code 
s i nce  t h e  system i n v o l v e d  was an inde te rmina te  sentencing. Senator B l  anchard 
observed t h a t  Ar izona moved t o  a  de te rmina te  system i n  1978 and someone s t i l l  i n  
p r i s o n  under t h e  pre-1978 code i s  p robab ly  t h e r e  f o r  ve ry  ser ious  cr imes, adding 
i t  i s  n o t  1  i k e l y  t h e  L e g i s l a t u r e  would want t o  implement a  process t o  r e l ease  
those p r i sone rs .  

M r .  Albo suggested t h a t  when t h e  Committee makes i t s  reques t  f o r  necessary 
i n f o r m a t i o n  f rom t h e  Department o f  Cor rec t ions  (DOC) t h a t  da ta  a l s o  be p rov ided  
on t h e  number o f  i nde te rm ina te  sentences. 

Ms. Hamm main ta ined  t h a t  people who have been i nca rce ra ted  f o r  many years  on 
i nde te rm ina te  sentences f o r  se r i ous  cr imes should s t i l l  be cons idered f o r  p a r i t y  
rev iew,  w i t h  t h e  p a r o l e  board making t h e  f i n a l  d e c i s i o n  on re lease .  

Dr. B lock  r e i t e r a t e d  h i s  concern t h a t  t h e  o n l y  i n f o r m a t i o n  on p a r i t y  r ev i ew  comes 
f rom s t a t e s  w i t h  a  f a i l u r e  r a t e  i n  c r ime c o n t r o l  and asked i f  t h e r e  a re  p l ans  t o  
seek o t h e r  i n fo rma t i on .  Senator Noland s a i d  she would be g l a d  t o  accept 
recommendations as t o  what s t a t e s  may have more p e r t i n e n t  da ta  and asked 
Dr. B lock  t o  submit any i n f o r m a t i o n  he may have r e l a t i n g  t o  s t a t e s  w i t h  a  f a i l u r e  
r a t e  i n  c r ime c o n t r o l .  
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Judge Reinstein pointed out that Texas is attempting to address the problems in 
its system as indicated by the recommendations in the report of the Texas 
Punishment Standards Commission and added that the Committee is not yet aware of 
what the results of those recommendations may be. He noted that North Carolina 
and Pennsylvania, as well as a number of other states, are addressing their 
sentencing structures because they recognize that their systems have not been 
effective. 

Mr. Keeney commented that DOC does not have a great deal of staff to utilize to 
respond to the Committee's requests for information. Senator Noland indicated 
that she did not want to place an undue burden on DOC staff and would request 
information as far in advance as possible, adding that Daryl Fischer of DOC had 
provided some data relating to parity review during the criminal code 
discussions. 

Representative Baird pointed out that DOC is not being asked to analyze 
individual files and that the necessary statistical information should be in the 
computer. He emphasized the need for information in order for the Committee to 
complete its responsibilities. 

Mr. Keeney said he would talk to Dr. Fischer and Senator Noland suggested it 
might be worthwhile for Dr. Fischer to be present at the next meeting. 

Mr. A1 bo asked for further information on the 40 percent recidivism rate as 
indicated in the Washington material. Ms. Hoffman explained that is a general 
recidivism rate and does not necessarily relate to parity review, adding that 
more specific statistics were not available. Senator Noland indicated that Norm 
Maleng, the prosecutor in King County, Washington, maintained there has been no 
significant repeat offender problem. She reiterated, however, that prisoners who 
have been paroled in Washington are not put back in prison for technical 
violations of their paroles. 

Ms. Hamm said that the impression of Kit Bail, the Chair of Washington's 
Indeterminate Sentence Review Board, is that the parity review process had not 
had an effect on the recidivism rate. She reiterated that parity review does not 
include the release of a prisoner but only determines if a particular sentence 
will be reduced. 

There was discussion on the effect of parity review on the appellate system. 
Mr. Maziarz stated that a1 though a judge in Washington said there was very 1 i ttle 
appellate work involved, Kit Bail indicated that the State increased from 
one-ha1 f assistant attorney general position to eight positions. Mr. Maziarz 
maintained that the legal work and expense are quite extensive and suggested that 
Arizona consider the issue very carefully before undertaking any type of parity 
review. 

Mr. Keeney noted there are 5,000 people on parole in Arizona and indicated he 
assumes they would come under the review. He added that individuals on probation 
were sentenced under the same statute and questioned if they would be involved 
in the process. 
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Senator Blanchard s a i d  t hey  would p robab ly  n o t  be a f f e c t e d  by t h e  changes i n  t h e  
s t a t u t e .  He added t h a t  p a r i t y  rev iew would most 1  i k e l y  a f f e c t  o n l y  around 500 
people,  w i t h  a  number o f  those on some t ype  o f  r e l ease  s ta tus .  He po in ted  ou t  
t h a t  Ar i zona  d i d  n o t  make t h e  same k i n d  o f  major  changes i n  t h e  c r i m i n a l  code 
t h a t  o t h e r  s t a t e s  d i d .  Representat ive B a i r d  suggested t h a t  t h e  i ssue  o f  t h e  
e f f e c t  o f  p a r i t y  rev iew on i n d i v i d u a l s  who may have t h e i r  p a r o l e  revoked i s  one 
t h a t  needs cons ide ra t i on .  

M r .  Neely s a i d  t h e r e  was no p a r i t y  rev iew conducted when Ar izona  changed f rom an 
inde te rmina te  t o  a  de te rmina te  s t r u c t u r e  i n  1978 and no problems were i n  evidence 
as a  r e s u l t .  Senator Noland asked M r .  Maziarz t o  determine t h e  e x t e n t  o f  t h e  
involvement o f  p a r i t y  r ev i ew  f o r  i n d i v i d u a l s  on some form o f  re lease ,  t o  which 
M r .  Maziarz  exp la ined  t h a t  i n d i v i d u a l s  whose re l ease  i s  revoked and who were 
sentenced under t h e  o l d  code would be e n t i t l e d  t o  p a r i t y  rev iew.  Senator No1 and 
s a i d  i t  migh t  be a  good i dea  t o  request  pa ro le  numbers f rom DOC. M r .  Keeney 
i n d i c a t e d  t h a t  DOC does n o t  know how many people a re  on some t ype  o f  p roba t i on  
s ta tus ,  adding t h a t  i s  a  county  f u n c t i o n .  

Senator Blanchard ma in ta ined  t h a t  i n d i v i d u a l s  on re l ease  s t a t u s  would n o t  
r e a l  i s t i c a l l y  have a  c l a i m  t o  p a r i t y  rev iew.  He suggested t h a t  one o p t i o n  i s  t o  
adopt a  ph i losophy  r e f l e c t e d  i n  t he  l e g i s l a t i o n  which a l l ows  commutation rev iew 
i n  mandatory sentenc ing cases. He added t h a t  commutation i s  a  s o r t  o f  p a r i t y  
rev iew and cou ld  be u t i l i z e d  r a t h e r  than  c r e a t i n g  a  spec ia l  mechanism. 

M r .  Der ickson suggested t h a t  t h e  bes t  way t o  proceed i s  t o  se t  up a  p a r i t y  rev iew 
system t o  deal  w i t h  those people c u r r e n t l y  i n  p r i s o n .  M r .  Dav is  i n d i c a t e d  t h a t  
he would n o t  f e e l  comfor tab le  making dec i s i ons  on a  p a r i t y  r ev i ew  system w i t h o u t  
a  knowledge o f  t h e  f u l l  imp1 i c a t i o n s  t h a t  would be invo lved .  

Senator Noland s a i d  she does n o t  f e e l  t h a t  i n d i v i d u a l s  on p roba t i on  would be 
a f f e c t e d  by t h e  changes i n  t h e  c r i m i n a l  code b u t  suggested t h a t  DOC come up w i t h  
numbers i n v o l v i n g  par01 ees, inde te rmina te  sentences and those a f f e c t e d  by changes 
i n  t h e  bu rg la r y ,  s h o p l i f t i n g  and drug s t a t u t e s .  

Jonnie Reasoner. r e ~ r e s e n t i n q  he rse l f ,  asked how Hannah p r i o r s  r e1  a t e  t o  t h e  
p a r i t y  r ev i ew  process. Representat ive No1 and i n d i c a t e d  t h e r e  were some changes 
made w i t h i n  t h e  code which deal  w i t h  t h e  way charges a re  handled f o r  two o r  more 
of fenses.  Senator Blanchard agreed t h e r e  were changes made on Hannah p r i o r s  b u t  
t he  number o f  people a c t u a l l y  conv i c ted  us ing  Hannah p r i o r s  as opposed t o  mere ly  
charged i s  ve ry  smal l  . 
M r .  Neely commented on t h e  e a r l  i e r  d i scuss ion  between Dr.  B lock and M r .  Der ickson 
rega rd ing  t h e  r e l a t i o n s h i p  between c r ime and i n c a r c e r a t i o n  and requested t h a t  
they  submit  documentation f o r  t h e i r  r e s p e c t i v e  p o s i t i o n s .  

S ~ l v i  a  B o u t i  1  i e r .  r e ~ r e s e n t i n q  herse l f ,  quest ioned i f  t h e  Committee's work w i  11 
deal  w i t h  clemency rev iews f o r  women who have been conv i c ted  o f  murder ing t h e i r  
husbands a f t e r  years  o f  abuse. Representat ive Noland noted t h a t  l e g i s l a t i o n  was 
enacted two years  ago p e r m i t t i n g  p rev ious  domest ic v i o l ence  as a  defense. Judge 
R e i n s t e i n  i n d i c a t e d  t h a t  S.B. 1049 a l lowed f o r  commutation f o r  rev iew f o r  people 
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currently incarcerated under a flat time sentence and added that a provi s'ion for 
clemency review is the only way the individuals discussed by Ms. Boutilier would 
be affected. 

There were requests by Dr. Block and Mr. Neely for staff to obtain information 
on instances of crime which can be tied to the issue of parity review. Senator 
Blanchard noted that two documents the Committee may find helpful include a 
Bureau of Justice statistics article and the Arizona Presecuting Attorneys 
Advi sory Council presentation by Dr. Block. 

The next meeting will be held on Wednesday, September 15, 1993, at 1:30 p.m., 
with plans to meet every other Wednesday. The meeting adjourned at 3:00 p.m. 

Res~ectfullv submitted. 

M i c e  C. Stell 
Committee Secretary 
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Representat ive B a i r d  c a l l e d  t h e  meet ing t o  o rde r  a t  9:38 a.m. and at tendance was 
noted. See a t tached sheet f o r  o t h e r  at tendees. 

Members Present 

Joe A1 bo, Jr. 
Dr. Michael B lock  
Audrey Burke ( f o r  Sam Lewis) 
K u r t  Davis  
Karen D u f f y  
Donna Leone Hamm 
Senator B l  anchard 
Senator Noland, Co-Chair 

Members Absent 

David De r i  ckson 
Tom Freestone 

Cather ine  Hughes 
Bob Levy ( f o r  Raul Cast ro)  
Joe Maziarz  
Stephen Neely 
Russel l  Pearce ( f o r  Joe Arpa io )  
Judge Ronald R e i n s t e i n  
Representat ive Hubbard 
Representat ive Ba i rd ,  Co-Chair 

S t a f f  

Jon i  Hoffman, Senate 
Dominica Minore, House 

Dr. Da rv l  F ischer .  r e ~ r e s e n t i n a  Department o f  Co r rec t i ons  (DOC), i n  response t o  
a  reques t  f o r  s t a t i s t i c a l  i n f o r m a t i o n  f rom t h e  Committee, exp la ined  t h a t  t h e  
Department needs some i n p u t  f rom t h e  members i n  o rde r  t o  determine e x a c t l y  which 
p r o v i s i o n s  o f  S.B. 1049 cou ld  p o t e n t i a l l y  be sub jec t  t o  p a r i t y  rev iew.  He 
emphasized t h e  e x t e n t  o f  t h e  resources and manpower t h a t  would be necessary t o  
generate t h e  l i s t s  o f  i n f o r m a t i o n  requested by t h e  Committee, adding t h a t  
a d d i t i o n a l  resources f rom t h e  L e g i s l a t u r e  would be needed t o  undertake such an 
e f f o r t .  

Dr.  F i sche r  exp la ined  t h a t  approx imate ly  7,000 cases o v e r a l l  would have t o  be 
reviewed i n d i v i d u a l l y  by DOC. He noted s p e c i f i c a l l y  t h a t  t h e  Department would 
have t o  p u l l  t h e  f i l e s  o f  1,600 inmates conv i c ted  o f  t h e f t  t o  rev iew t h e  d o l l a r  
amount i n v o l v e d  and 900 f i l e s  would have t o  be reviewed i n  t h e  area of drug 
c o n v i c t i o n s  t o  determine t h e  amount o f  drugs i n v o l v e d  i n  o rde r  t o  determine which 
cases would p o t e n t i a l l y  be a f f e c t e d  by t h e  p a r i t y  rev iew process. He i n d i c a t e d  
those a c t i v i t i e s  would t ake  an es t imated  500 t o  1,000 manhours and severa l  
months o f  work. Dr. F i sche r  s a i d  he would p rov ide  copies o f  two case s tud ies  
deal  i n g  w i t h  d rug  and burg1 ary/shopl i f t i n g  t h resho lds  and t h e  p o s s i b l e  impact of 
p a r i t y  rev iew.  He p rov ided  a  1  i s t  o f  inmates i nca rce ra ted  under t h e  pre-1978 
code ( f i l e d  w i t h  o r i g i n a l  m inu tes ) .  Dr. F i sche r  emphasized t h a t  p a r i t y  rev iew 
i s  an o p t i o n a l  measure which does n o t  n e c e s s a r i l y  represen t  a  va lue  judgment 
about t h e  o l d  v e r s i o n  o f  t h e  c r i m i n a l  code. 
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In response to a question from Representative Baird, Dr. Fischer indicated that 
the inmate 1 ist he provided includes 363 individuals in the prison population who 
were sentenced under the pre-1978 version of the criminal code. Representative 
Baird asked if there was any mandatory sentencing before 1978, to which 
Dr. Fischer answered affirmatively. Representative Baird maintained that most 
of those people would probably be eligible for parole under the old system and 
the impetus to change that would not be as great. He a1 so noted the manhours 
required by DOC to gather the information is an indication of the time and effort 
which would have to be spent on an extensive parity review program. 

Senator Noland asked why the gathering of information would be so time consuming 
when Dr. Fischer was able to adjust the figures on a week-to-week basis during 
the criminal code revision process. Dr. Fischer explained that the estimates of 
potential impact he provided during that process were based on random samples and 
added that parity review would be based on the entire prison population. Senator 
Noland pointed out the issue at hand is whether a parity review system should be 
implemented at all and questioned how long it would take to perform the same type 
of sampling for a discussion of parity review as was done for the criminal code 
process. Dr. Fi scher responded that he has some prel iminary estimates avai 1 able 
based on the previous sampl ing. In response to an earl ier remark by Dr. Fischer, 
Senator No1 and emphasized that a potential parity review system would provide 
adjustments rather than corrections to sentences. 

In response to Representative Baird's comment regarding inmates sentenced under 
the old code, Senator Noland maintained it is important to consider the fairness 
issue between the old and new codes in determining whether to have a parity 
review. She also noted that the Legislature mandated DOC to provide certain 
information to the Committee, and she pointed out the Committee's responsibility 
does not include the issue of additional funding for DOC to accompl ish its tasks. 
Representative Baird agreed it is necessary to determine if there are situations 
not provided for under the present code. 

In response to a question from Senator Blanchard regarding the preliminary 
estimates mentioned, Dr. Fischer explained the estimates involve the main areas 
of S.B. 1049 that could be subject to parity review. He noted that estimates of 
inmates who would potentially be subject to parity review include 520 individuals 
for which the amount of drugs involved fa1 1 s below the new threshold, 804 inmates 
who would fall into a lower classification based on the new theft thresholds, 355 
inmates who were convicted of burg1 ary for an actual shop1 i fting type incident 
and 371 inmates who were convicted using Hannah priors. 

Senator Blanchard noted -that an alternative to parity review is to allow 
commutation review of inmates who received mandatory sentences under the old 
code, and he questioned how many inmates that would include. Dr. Fischer 
explained that most cases of mandatory sentences are not eligible for 
commutation. Ms. Burke indicated there are a lot of different variations in the 
new code pertaining to commutation eligibility. She said primarily there are 
inmates serving flat time sentences who are not eligible for release on any basis 
until they have served their entire sentences. Another group is not el igi ble for 
commutation until a specific amount of time has been served, at which time they 
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a1 so become e l i g i b l e  fo r  paro le.  Ms. Burke noted t h a t  the  numbers invo lved can 
be obtained from the  computer. Judge Re ins te in  contended the  on l y  cases which 
would apply are- those under Arizona Revised Sta tu tes  13-604, 13-604.01, and 
13-604.02, as we1 1  as any drug sale, possession f o r  sa le  o f  n a r c o t i c  o r  dangerous 
drug and sexual assaul t .  Dr. F ischer  maintained t h a t  such an assessment would 
i nvo l ve  about h a l f  the  p r i s o n  popu la t ion  o r  around 8,700 inmates. 

Senator Bl anchard questioned i f  the  t ru th - i n -sen tenc ing  model w i l l  be an issue 
i n  p a r i t y  review. Dr. F ischer  contended t h a t  t r u t h  i n  sentencing represents a  
fundamental change i n  the  sentencing s t r u c t u r e  r a t h e r  than a  f i n e  tun ing  o f  the 
o l d e r  s ta tu tes  and should no t  be a  concern i n  the  p a r i t y  rev iew issue. He 
maintained t h a t  p a r i t y  rev iew should be d i r e c t e d  on ly  toward i n d i v i d u a l  s 
sentenced under the  o l d e r  s ta tu tes .  

Senator Blanchard asked i f  p a r i t y  review w i l l  be a  complex task  s ince the  g r i d  
f o r  Hannah p r i o r s  under t h e  o l d  system represents a  phi losophy o f  ava i l ab le  
re lease mechanisms w h i l e  t h e  new g r i d  represents t r u t h  i n  sentencing. 
Dr. F ischer  acknowledged t h a t  p a r i t y  review w i l l  be q u i t e  a  complex task  i f  
t ru th - i n -sen tenc ing  type c r i t e r i a  i s  app l ied  t o  o l d e r  cases s ince the  new law 
inc ludes an e n t i r e l y  separate schedule f o r  Hannah p r i o r s .  

Senator Blanchard asked what percentage o f  people are i n  p r i s o n  under the  
pre-S.B. 1049 code because o f  an admission o f  g u i l t  and those i n  p r i son  as the 
r e s u l t  o f  a  t r i a l .  Dr. F ischer  i nd i ca ted  about 90 percent  o f  inmates i n  p r i son  
are the re  as a  r e s u l t  o f  p lea  bargains r a t h e r  than t r i a l s .  

Senator Blanchard asked how common s t i p u l a t e d  sentencing i s  i n  Maricopa County, 
t o  which Judge Re ins te in  expla ined t h a t  over 50 percent o f  t he  p lea  agreements 
i nvo l ve  some type o f  a  s t i p u l a t i o n  t o  p r ison.  He added there  i s  some discussion 
p e r t a i n i n g  t o  a l l ow ing  sentencing s t i p u l a t i o n s  t o  DOC o r  p robat ion  as opposed t o  
a  term o f  years. 

M r .  Neely quest ioned what DOC would r e l y  on t o  determine the  circumstances o f  an 
o f fense i f  t h e  Department undertakes the  type o f  survey mentioned by D r .  F ischer .  
Dr. F ischer  i n d i c a t e d  t h a t  DOC would u t i l i z e  any in fo rmat ion  i n  the  inmates' 
f i l e s  i n  t h e  c e n t r a l  o f f i c e ,  which inc ludes the  minute e n t r i e s ,  presentence 
i n v e s t i g a t i o n s  and p o l i c e  repo r t s .  He added t h a t  t he  count ies would be the  
source o f  any f u r t h e r  i n fo rma t ion  t h a t  i s  needed. Dr. F ischer  expla ined t h a t  the 
issue cou ld  a r i s e  as t o  whether c e r t a i n  documents would l e g a l l y  need t o  be 
reviewed and may r e q u i r e  an a t to rney  t o  be invo lved i n  t he  process. I n  f u r t h e r  
response t o  M r .  Neely, Dr. F ischer  observed t h a t  Sam Lewis, DOC D i r e c t o r ,  i s  
p h i l o s o p h i c a l l y  opposed to p a r i t y  review. 

Ms. Hamm po in ted  out  t h a t  S.B. 1049 a l lows the earned re lease c r e d i t s  o f  inmates 
sentenced t o  consecut ive sentences t o  r o l l  over t o  t h e i r  next  sentence. She 
quest ioned how many inmates would be impacted by being al lowed t o  count earned 
re lease c r e d i t s  i n  a  p a r i t y  review. Dr. F ischer  est imated t h a t  approximately 250 
inmates have consecut ive sentences t o  which the  good t ime c r e d i t s  cannot be 
app l ied  the  way they  would normal ly  be t o  o ther  types o f  sentences. 
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Ms. Burke explained that under the current law inmates have an eligibility for 
par01 e to a consecutive sentence. She added that one of the reasons for a1 lowi ng 
the release credits to deduct from a sentence if the consecutive sentence is 
served is to provide a parity difference between current law and truth in 
sentencing, particularly since there would no longer be that possibility of 
parole to the consecutive sentence. Ms. Hamm pointed out that the earned release 
credit is an automatic application whereas parole is discretionary. 

Judge Reinstein questioned if it can be determined whether the 371 inmates 
convicted using Hannah priors had other prior felony convictions that were 1 ater 
dismissed, to which Dr. Fischer answered affirmatively. Judge Reinstein asked 
if that would be a relatively easier task utilizing the computer as opposed to 
the number of manhours mentioned earl ier. Dr. Fi scher rep1 ied that obtaining 
information on Hannah prior cases is rather difficult since there is nothing in 
the computer system to indicate that a Hannah prior is involved, causing the need 
to actually pull every repetitive offender case to determine which are actually 
Hannah prior cases. There was further discussion of the time involved in pull ing 
files in theft cases to determine whether the case involved a shoplifting 
incident. Judge Reinstein observed that it would not be work intensive on the 
part of DOC to simply allow an inmate to apply for commutation review, to which 
Dr. Fischer agreed commutation review could be a viable alternative. 

Dr. Block questioned whether DOC could develop estimates on the number of crimes 
that might be committed by people who were released early through a parity review 
process. Dr. Fischer responded that studies indicate about 40 percent of 
released inmates in Arizona return to prison within three years. He added that 
approximately 28 percent of that number commit new felonies with the balance 
returning to prison on technical violations. Dr. Fischer explained that many of 
those individuals have committed technical violations that actually constitute 
violations of the statutes, such as drug possession or drug use. He further 
noted that the percentage of individuals actually committing a new offense within 
three years of re1 ease, and not necessarily being caught or convicted, i s between 
50 to 60 percent. He added that in order to provide cost estimates of crimes, 
DOC would have to consider how much earlier a particular inmate is released by 
parity review and perform a risk assessment to indicate the crimes that could be 
committed during a certain period. Dr. Block asked if it would be possible to 
provide such a cost estimate, to which Dr. Fischer indicated the task is not 
insuperable but would take at least an additional 100 to 200 hours of time. 
Dr. Block emphasized to the Committee the importance of obtaining information on 
the costs to society of recommending parity review. 

Senator Noland said she would 1 i ke to know how many plea agreements have resulted 
in lower sentences that have caused people to be placed back on the streets in 
a lesser degree of time and what the cost was to the public. Dr. Fischer 
maintained DOC could review the original charges involved and how they were plea 
bargained, adding that such an effort would be a work intensive item that would 
require additional resources. 

Ms. Hamm expressed concern about discussion of lowering the numbers involved in 
a potential parity review by utilizing the commutation process. She pointed out 
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the  commutation process prov ides a  great  deal o f  work f o r  the  paro le  board and 
h i s t o r i c a l l y  Arizona governors have never used the  process as a  frequent re lease 
mechanism. Ms. Ham emphasized t h a t  the  commutation process i s  an ac t  o f  
execut ive clemency which i s  general l y  reserved f o r  ex t raord inary  cases, whereas 
p a r i t y  rev iew should be an equa l i za t i on  o f  sentences. 

Ms. Ham questioned how i t  was determined t h a t  more than 50 percent o f  the 
i n d i v i d u a l s  released from p r i son  commit another fe lony  i f  a conv i c t i on  i s  no t  
necessar i l y  made. Dr. F ischer  maintained t h a t  he r e l i e s  on h i s  extensive 
background over the  l a s t  18 years i n  c r im ina l  j u s t i c e ,  having been persona l ly  
invo lved i n  the  area o f  r e c i d i v i s m  and r i s k  assessment and having seen a  number 
o f  s tud ies  which have i nd i ca ted  v a r i a b l e  l e v e l s  o f  rec id i v i sm.  He expla ined t h a t  
the  most r e s t r i c t i v e  d e f i n i t i o n  o f  r e c i d i v i s m  would inc lude a  conv i c t i on  o f  a  new 
fe lony  and r e t u r n i n g  t o  p r ison.  

However, Dr. F ischer  acknowledged t h a t  h i s  d iscussion o f  t he  over 50 percent 
f i g u r e  r e f e r s  t o  a  much broader d e f i n i t i o n  o f  rec id i v i sm.  He noted t h a t  na t i ona l  
s tudies,  as we l l  as s tud ies  he has performed, i n d i c a t e  t h a t  more than 50 percent 
o f  re leased of fenders are rear res ted  w i t h i n  th ree  years o f  re lease.  He sa id  he 
i s  no t  presuming they are a1 1  g u i l t y ,  bu t  i f i t  i s  concluded t h a t  a  major p o r t  i on  
are g u i l t y  then i t  can be p ro jec ted  t h a t  over 50 percent have probably committed 
crimes. Dr. F i  scher c l a r i f i e d  t h a t  s tud ies  n a t i o n a l l y  i n d i c a t e  a  much h igher  
r a t e  o f  r e c i d i v i s m  i f  any k i n d  o f  r e a r r e s t  i s  included. 

Ms. Hamm asked what t h ree  categor ies '  have the  lowest r a t e  o f  rec id i v i sm.  
Dr. F ischer  expla ined t h a t  the  area w i t h  the  lowest r e c i d i v i s m  ra tes  i n  terms o f  
a c t u a l l y  r e t u r n i n g  t o  p r i s o n  w i t h i n  th ree  years o f  re lease invo lves  v i o l e n t  
crimes, p a r t i c u l a r l y  homicide, rape and c h i l d  molestat ion.  He added t h a t  
r e c i d i v i s m  r a t e s  i n v o l v i n g  drugs are low f o r  c e r t a i n  types o f  drugs bu t  h igh  f o r  
o ther  drugs. 

Representat ive Ba i rd  observed t h a t  the  c r im ina l  code r e v i s i o n s  inc luded changes 
i n  t he  t h e f t  thresholds f o r  var ious c l a s s i f i c a t i o n s  p r i m a r i l y  because of 
i n f l a t i o n ,  adding t h a t  he does no t  f e e l  p a r i t y  rev iew i s  necessary f o r  t h e f t  
of fenses. He st ressed t h a t  any k i n d  o f  comprehensive p a r i t y  review would be a  
very  complex undertak ing and the  quest ion i s  whether j u s t i c e  demands i t .  He 
agreed t h a t  commutation i s  a  somewhat ex t raord inary -  remedy bu t  noted the  p o i n t  
o f  t he  commutation rev iew proposal i s  t h a t  on ly  those people would be invo lved 
who appear t o  have been t r e a t e d  unequal ly.  He quest ioned how Senator Blanchard 
perceives the  commutation rev iew process func t ion ing .  

Senator Blanchard noted t h a t  t he  commutation process was changed i n  S.B. 1049 so 
t h a t  Board o f  Execut ive Clemency can unanimously recommend clemency, w i t h  the 
commutation becoming e f f e c t i v e  i f  t h e  Governor takes no ac t ion .  He po in ted  out 
t h a t  such a  measure g ives  the  Governor a veto power r a t h e r  than approval power, 
which changes the  po l  i t i c a l  na ture  o f  clemency. Senator Bl anchard suggested t h a t  
a  who1 esal e  automatic p a r i t y  rev iew would c rea te  many problems. He contended 
the re  are a  number o f  op t ions  f o r  commutation review, such as l i m i t i n g  the 
process t o  c e r t a i n  crimes o r  t o  people fo r  whom the re  i s  a  g rea t  d i s p a r i t y  
between o l d  and new codes. 
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Ms. Hughes emphasized the question of parity review involves fundamental 
fairness. She said she is intrigued with Judge Reinstein's suggestion that an 
approach could be to allow the inmates to identify themselves since they know 
better than anyone what time they have remaining and what effect the differences 
in the criminal code have on their sentences. She suggested one possible 
solution would be to give inmates a limited remedy under Rule 32 in which they 
could apply to the sentencing judge to review their sentencing under the new code 
rather than having one committee or the Governor making the decisions. 

Ms. Burke indicated that a number of the issues under discussion were also 
brought up when the 1978 criminal code was implemented. She noted that at that 
time an empirical review was performed for a number of cases in each category of 
theft. It was determined that if the amounts of the items stolen were equated 
to current day's values there was no change in the actual sentencing structures 
in most cases. However, she noted it was also necessary to take all the release 
mechanisms for old code versus new code and calculate eligibility to determine 
whether a person would benefit. She emphasized the process was a very extensive 
one and pointed out a total parity review would have taken tremendous research. 
Ms. Burke acknowledged commutation capabilities might sound easier but she 
contended the issue is not a simple one. She explained that she has been 
responsible for the inmate time compensation system for over 15 years and that 
inmates do not understand how their release dates are calculated. 

Mr. Neely emphasized that a plea agreement represents a contract based on the 
circumstances as they exist at the time. He also indicated that his 
constituents' concerns about mandatory sentences and alterations of the criminal 
code re1 ate to disproportional i ty. He added that there is considerable merit in 
considering the expansion of the commutation process to deal with those i ssues 
and allowing individual inmates to make application to that process. He said he 
a1 so feels there is a vast distinction between executive clemency and 
commutation, noting that executive clemency is intended to be an extraordinary 
remedy for extraordinary circumstances while commutation could be a process by 
which adjustments can be made to deal with issues of disproportionality. 

Ms. Hamm informed the Committee that executive clemency is an umbrella that 
includes pardons, commutations and reprieves. She noted that the excl usive 
abil i ty to grant commutation or any act of executive clemency is reserved for the 
Governor under the State Constitution, which would have to be changed in order 
to allow some commutation process connected with parity review. She also 
indicated she is not entirely opposed to a measure that in some way removes the 
burden from the Governor or ref1 ects that the commutations given were the result 
of parity review authorized by the Legislature. 

Ms. Hamm commented that the number of people on the list of old code inmates 
provided by Dr. Fischer and their admission dates illustrate the need to review 
the indeterminate sentences that were given many years ago. She contended the 
1 i kel i hood of those individuals having appl ied for commutations unsuccessfull~ 
ties in with the fact they have been in prison for such a long time or were 
mentally i l l  when they entered prison or have become so institutional ized over 
the years they could not function outside the prison. 
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M r .  Albo s t a t e d  he was under t he  impress ion t h a t  p a r i t y  rev iew would be 
cons idered f o r  those inmates who a re  i n  t h e  system on inde te rmina te  sentences 
r a t h e r  than  t h e - e n t i r e  p r i s o n  popu la t ion .  He noted over  90 percen t  o f  t h e  cases 
i n  G i l a  County are handled by p l e a  agreement, which c o n s t i t u t e s  a c o n t r a c t  t o  
which bo th  s ides  should honor. 

M r .  Pearce s t a t e d  he has a cau t ious  approach t o  p a r i t y  rev iew,  adding t h a t  p l ea  
barga in  cases should n o t  be a p a r t  o f  such a process. He not'ed 6 0  t o  70 percent  
o f  t h e  inmates i n  t h e  Maricopa County j a i l  a re  repea t  o f fenders ,  and he expressed 
concern about r e l e a s i n g  anyone who might  commit another  cr ime. He emphasized t he  
Committee's f i r s t  cons ide ra t i on  should be f o r  t h e  pub1 i c  i t  serves and t h e  second 
cons ide ra t i on  should be f o r  t he  person who a l ready  p a r t i c i p a t e d  i n  a  f a i r  process 
and rece i ved  a sentence. 

Senator Blanchard no ted  f o u r  i ssues  should be cons idered i n  r e l a t i o n  t o  p a r i t y  
review, namely, who makes t h e  dec i s i on ,  what s tandard i s  app l ied ,  what cases are 
e l i g i b l e  and how they  a re  i n i t i a t e d .  

M r .  Neely asked i f  i t  would be p o s s i b l e  t o  cons ider  p a r t i c u l a r  p roposa ls  a t  t he  
nex t  meet ing t o  enable t h e  Committee t o  move i n  a  s i n g l e  d i r e c t i o n .  Senator 
Noland i n d i c a t e d  i t  i s  necessary t o  acqu i re  a  sense o f  d i r e c t i o n  f rom t h e  
Committee and asked t h a t  a l l  t h e  members express t h e i r  p o i n t s  o f  v iew on t he  
i ssues. 

Dr. B lock  i n d i c a t e d  he f avo rs  an ext remely  cau t i ous  view, adding t h a t  he has some 
sympathy f o r  f ocus ing  on some extreme cases b u t  does n o t  agree w i t h  a  genera l  
p a r i t y  r ev i ew  process. 

Ms. D u f f y  s t a t e d  t h a t  a t  t h i s  p o i n t  she does n o t  suppor t  p a r i t y  rev iew s i nce  over  
90 percen t  o f  t h e  people i n  p r i s o n  a re  t h e r e  under p l e a  agreements. However, she 
expressed suppor t  f o r  t h e  concept o f  expanded commutation rev iew.  

M r .  Dav is  agreed w i t h  t h e  two p rev ious  comments and t h e  i dea  o f  hav ing  a couple 
o f  proposals  f o r  cons ide ra t i on .  

Represen ta t i ve  Hubbard emphasized t h e  need f o r  t h e  Committee t o  cons ider  t h e  
types  o f  cases f o r  p a r i t y  rev iew and t h e  mechanism by which t hey  w i l l  be 
reviewed. 

Represen ta t i ve  B a i r d  s a i d  t h e  Committee should cons ider  a  1  i m i t e d  number of 
ca tego r i es  and a l i m i t e d  process as recommended by Senator B lanchard and - M r .  Neely.  

Senator Noland agreed i t  i s  necessary t o  s e t  parameters w i t h  1  i m i t e d  ca tego r i es  
and cons ider  how excep t i ona l  cases a re  s t r u c t u r e d  w i t h i n  S.B. 1049. 

Senator B lanchard r e i t e r a t e d  t h e  f o u r  ques t ions  he posed e a r l i e r .  He i n d i c a t e d  
he g e n e r a l l y  suppor ts  some t ype  o f  clemency process and a t h r e s h o l d  t h a t  w i l l  
keep t h e  numbers down. He noted t h e r e  i s  a  group o f  i n d i v i d u a l s  i n  t h e  p r i s o n  
system who would have been p r o b a t i o n  e l i g i b l e  under t h e  new code, which may be 
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an area to consider. Senator Blanchard also indicated he is very wary of parity 
review because of the plea bargaining and stipulated sentencing processes, adding 
that he would not like to second guess decisions which have already been made in 
the criminal justice system. 

Ms. Hughes maintained there should be a 1 imited parity review and agreed the 
process should not include people who were convicted by virtue of plea 
agreements. 

Judge Reinstein indicated parity review should pertain to individuals who go to 
trial, particularly in the area of victimless crimes. He noted his main concern 
relates to low-level drug cases which received mandatory sentences under the old 
code but would otherwise receive only probation under the new code. He said 
other situations to consider include those drug cases below the new threshold and 
Hannah priors. Judge Reinstein commented that the State of Kansas reached a 
compromise to review only those offenders in prison who would have been probation 
el igi ble at the time of sentencing under the new sentencing guide1 ines. He a1 so 
endorsed the concept of a commutation modification process. 

Mr. Pearce reiterated his concerns about any parity review process and indicated 
he is not very sympathetic towards those in prison on drug charges, adding he 
does not feel those are victimless crimes due to the impact on the community. 

Ms. Burke spoke on behalf of Director Lewis, noting that he is philosophically 
opposed to parity review. She said he is concerned about the recidivism rates 
and what value the process would have other than putting people back on the 
streets to commit additional crimes. 

Mr. Albo spoke in support of Senator Blanchard's concept and said he hopes to see 
some way to deal with the inmates who were imprisoned prior to 1978 under 
indeterminate sentences. He a1 so indicated he prefers to exclude a review of 
sentences that were arrived at by plea agreements. 

Ms. Hamm expressed her support for parity review. She noted that Middle Ground 
proposed language a couple of years ago for a parity commutation that would allow 
the Governor to grant a special kind of commutation and indicated she would 1 i ke 
to bring that back to the Committee for consideration. 

Mr. Levy offered support for the expanded commutation process on a 1 imi ted scope. 

Mr. Maziarz indicated opposition to any form of parity review, adding that any 
1 egi sl ative changes in the provisions of the sentencing statute should be appl ied 
prospectively. He emphasized fairness dictates that people who committed certain 
offenses when punishments were set should serve those sentences. 

Mr. Neely reiterated his responsi bil i ty for plea agreements and that defendants 
should be required to take responsi bil i ty as we1 1 . He said he is opposed to 
parity review conceptually. However, he indicated some process needs to be 
avai 1 abl e to adequately address 1 egi sl at i ve changes resul t ing in di sproport i onate 
sentences and added that the commutation process is a likely avenue. 



MINUTES OF STATE SENTENCING GUIDELINES 
AND PARITY REVIEW STUDY COMMITTEE 

September 15, 1993 
Page 9 

PUBLIC TESTIMONY 

M a r i l y n  Krausch i  reoresent inct  Fam i l i es  Actainst Mandatory Minimums. advocated t he  
need f o r  p a r i t y  rev iew o f  d i s p r o p o r t i o n a t e  sentences (remarks f i l e d  w i t h  o r i g i n a l  
m inu tes ) .  

Representat ive B a i r d  i n d i c a t e d  t h a t  due t o  t ime  c o n s t r a i n t s  t h e  d i scuss ion  o f  
sentence r e c l a s s i f i c a t i o n  would be heard a t  t h e  nex t  meetinQ. No da te  was se t  
f o r  t h e  meet ing b u t  Representat ive B a i r d  i n d i c a t e d  he and Senator Noland would 
make a  d e c i s i o n  on a  da te  and n o t i f y  t h e  members. It was decided t h a t  any 
p roposa ls  f rom members would be sent  t o  s t a f f  i n  t h e  nex t  week o r  two and they  
would make them a v a i l a b l e  f o r  t h e  f u l l  Committee. 

A lso  on f i l e  w i t h  o r i g i n a l  minutes a re  memos f rom s t a f f  w i t h  attachments of 
i n f o r m a t i o n  f o r  t h e  Committee's review. 

The meet ing adjourned a t  11:54 a.m. 

Committee Secre ta ry  

(Minutes and at tachments a re  on f i l e  w i t h  t h e  O f f i c e  o f  t h e  Senate Secre ta ry . )  
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Senator Noland c a l l e d  t h e  meet ing t o  o rde r  a t  9:36 a.m. and at tendance was noted. 
See a t tached sheet f o r  o t h e r  at tendees. 

Members Present 

Joe Arpa io  Karen D u f f y  
Audrey Burke ( f o r  Sam Lewis) Donna Leone Hamm 
Raul Cast ro  Jay H e i l e r  ( f o r  K u r t  Dav is )  
David De r i  ckson Stephen Neely 
Senator B l  anchard Judge Ronald R e i n s t e i n  
Senator Noland, Cochai r  Representat ive Ba i rd ,  Cochair  

Members Absent S t a f f  

Joe Albo, J r .  
Dr .  Michael B lock 
Tom Freestone 
Cather ine  Hughes 
Joe Mazi a r z  
Represen ta t i ve  Hubbard 

Jon i  Hoffman, Senate 
Dominica Minore, House 

Dr. Darv l  F i  scher. r e ~ r e s e n t i n q  D e ~ a r t m e n t  o f  Co r rec t i ons  (DOC), presented 
numerical  i n f o r m a t i o n  concern ing t h e  cases t h a t  cou ld  be e l  i g i  b l e  f o r  p a r i t y  
review, i n c l u d i n g  those under Ar izona Revised S ta tu tes  Sec t ion  13-604.02, 
p e r t a i n i n g  t o  o f fenses  committed w h i l e  re leased  f rom conf inement;  Sec t ion  
13-604.H., p e r t a i n i n g  t o  Hannah p r i o r s ;  Sec t ion  13-1501, p e r t a i n i n g  t o  
bu rg l  ary /shopl  i f t i n g  and Sec t ions  13-3407 and 13-3408, p e r t a i n i n g  t o  drug 
th resho lds .  Dr. F i  scher exp la i ned  t h a t  t h e  s t a t i s t i c s  f o r  d rug  thresh01 ds and 
b u r g l  ary /shopl  i f t i n g  i n c l u d e  o n l y  those cases which went t o  tri a1 and exclude 
p l e a  agreement cases. 

Dr. F i s c h e r  r e p o r t e d  t h a t  91 inmates a re  c u r r e n t l y  i n  p r i s o n  w i t h  l i f e  sentences 
f o r  commi t t ing  of fenses w h i l e  on re l ease  f rom conf inement.  Dr. F i sche r  o f f e r e d  
a breakdown o f  t h e  types  o f  cr imes t h a t  were committed by t h e  o f f ende rs  w h i l e  on 
re l ease  i n  o r d e r  t o  p rov ide  a v iew o f  t h e  ser iousness o f  t h e  cases. He i n d i c a t e d  
t h e r e  were s i x  cases o f  f i r s t  degree murder ( c l a s s  1 f e l o n y ) ,  t h r e e  cases o f  
f i r s t  degree at tempted murder ( c l a s s  2 f e l o n y ) ,  two cases o f  second degree murder 
( c l a s s  1 fe lony) ,  two cases o f  second degree at tempted murder ( c l a s s  2 fe lony) ,  
t h r e e  cases o f  manslaughter ( c l a s s  3 f e l ony ) ,  t e n  cases o f  k idnapping ( c l a s s  2 
f e l ony ) ,  f i v e  cases o f  sexual assau l t  ( c l a s s  2 f e l o n y ) ,  one case o f  sexual 
conduct w i t h  a minor  ( c l a s s  2 f e l ony ) ,  one case o f  c h i l d  abuse ( c l a s s  2 fe lony) ,  
22 cases o f  aggravated assau l t  ( c l a s s  3 f e l o n y ) ,  22 cases o f  armed robbery ( c l a s s  
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2 f e lony )  and two cases of f i r s t  degree bu rg la ry  ( c lass  2 f e lony ) ,  which t o t a l  
79. O f  t h e  remaining 12 offenders,. s i x  invo lved t r a f f i c k i n g  i n  n a r c o t i c  drugs 
( c lass  2 f e lony ) ,  f i v e  were f o r  possession o f  n a r c o t i c  drugs ( c lass  4 felony) and 
one invo lved t r a f f i c k i n g  i n  dangerous drugs (c lass  3 fe lony ) .  Dr. Fischer 
observed t h a t  o f  t he  9 1  of fenders i n  p r i son  w i t h  l i f e  sentences f o r  committ ing 
of fenses w h i l e  on release, the  vast  m a j o r i t y  invo lved v i o l e n t  crimes and m u l t i p l e  
charges. 

M r .  Derickson asked i f  the  91 of fenders were convic ted a f t e r  j u r y  t r i a l s  o r  
whether p lea  agreements were involved,  t o  which Dr. F ischer  suggested t h a t  
probably a s i g n i f i c a n t  number invo lved t r i a l s .  He po in ted  out  t h a t  about ten 
percent  o f  a l l  inmates i n  the  p r i s o n  system were convic ted by way o f  t r i a l s ,  
adding t h a t  t h e  f i g u r e  i s  probably h igher  f o r  the  cases under d iscussion.  

Judge Re ins te in  asked i f  the  l e v e l  o f  drug possession o r  t r a f f i c k i n g  can be 
determined f o r  t he  12 i n d i v i d u a l s  sentenced t o  l i f e  f o r  var ious  drug offenses. 
Dr. F ischer  s a i d  he would check on t h a t  in fo rmat ion .  He noted t h a t  i n  most cases 
a s i g n i f i c a n t  amount o f  drugs was probably invo lved i n  o rder  f o r  t he  prosecutor 
t o  pursue t h a t  type o f  penal ty .  Judge Re ins te in  quest ioned whether some 
s i t u a t i o n s  might  i nvo l ve  defendants who proc la im t h e i r  innocence and are 
conv ic ted  i n  a t r i a l ,  t o  which Dr. F ischer  agreed t h a t  i s  possib le.  

Senator Noland observed t h a t  t he  o n l y  r e a l  changes made t o  the  c r i m i n a l  code 
which would a f f e c t  any o f  t h e  cases mentioned l i e  w i t h i n  the  m a t r i x  f o r  
nondangerous, nonv io len t  of fenses and would conceivably o n l y  i nvo l ve  the  1 as t  12 
cases discussed. Dr. F ischer  po in ted  ou t  t h a t  t he  new l e g i s l a t i o n  e l im ina tes  the 
1 i f e  pena l ty  f o r  crimes committed whi 1 e re1  eased from confinement , which inc ludes 
a l l  of t he  v i o l e n t  crimes mentioned. He agreed t h a t  the  m a t r i x  i s  maintained f o r  
t he  most v i o l e n t  crimes bu t  added t h a t  i s  a separate issue. 

Senator Noland noted t h a t  a l i f e  sentence i n  t h i s  instance i s  a c t u a l l y  25 years, 
t o  which Dr. F ischer  acknowledged t h a t  t he  sentence c o n s t i t u t e s  l i f e  w i t h  a 
25-year minimum. Senator Noland observed t h a t  i n  some cases the  new l e g i s l a t i o n  
increased the  pena l t i es  on the  m a t r i x  f o r  v i o l e n t  crimes t o  28 years, and 
Dr. F ischer  responded t h a t  var ious  p a r t s  o f  t h e  ma t r i x  were kept  i n t a c t .  He 
po in ted  ou t  t h a t  t h e  new law e t tminates  paro le  e l i g i b i l i t y  and the  o f fender  w i l l  
have t o  serve 85 percent  o f  t he  sentence, which w i l l  r e s u l t  i n  more t ime being 
served f o r  many v i  01 en t  of fenders.  

Ms. Burke asked i f  the re  are  s t a t i s t i c s  a v a i l a b l e  f o r  inmates sentenced under 
Sect ion 13-604.02.0 s ince  they w i l l  be e l i g i b l e  f o r  re lease on earned re lease 
c r e d i t s  t o  comnuni t y  superv is ion  under t r u t h  i n  sentencing prov is ions ,  wh i le  
under the  c u r r e n t  c r i m i n a l  code they have t o  serve a f l a t  sentence. Dr. Fischer 
est imated t h a t  about 600 c u r r e n t  inmates were sentenced under t h a t  p rov i s ion .  

Dr. F ischer  cont inued h i s  p resenta t ion  by addressing Sect ion 13-604.H, concerning 
Hannah p r i o r s .  He expla ined t h a t  t h e  Hannah p r i o r  p r o v i s i o n  a l lows fo r  the 
consol i d a t i o n  f o r  t r i a l  purposes o f  one o r  more offenses committed on the  same 
occasion and a l lows one o r  more o f  those of fenses t o  be a l leged as p r i o r  
conv ic t ions .  He i n d i c a t e d  t h a t  t h e  new law provides an e n t i r e l y  new m a t r i x  fo r  
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Hannah p r i o r s  which r e s u l t s  i n  an ex tens ion  o f  t h e  normal m a t r i x .  He noted t h a t  
a  c u r r e n t  c o n v i c t i o n  us i ng  Hannah p r i o r  i s  t r e a t e d  as an ac tua l  p r i o r  c o n v i c t i o n  
and s u b j e c t  t o  t h e  p r o v i s i o n s  o f  Sec t ion  13-604 as a  r e p e t i t i v e  offense. 
However, Dr .  F i sche r  exp la i ned  t h a t  under t h e  new law t h e  penal t i e s  caused by 
us i ng  Hannah p r i o r s  a re  l e s s  severe than those f o r  r e p e t i t i v e  o f fenders ,  which 
b r i n g s  about t h e  p o s s i b i l i t y  o f  p a r i t y  rev iew t o  equa l i ze  those p e n a l t i e s .  

Dr.  F i sche r  observed t h a t  t h e r e  was some ques t ion  a t  t h e  l a s t  meet ing about h i s  
es t ima te  o f  371 c u r r e n t  inmates conv i c t ed  us i ng  Hannah p r i o r s ,  and he added t h a t  
he checked t h e  f i l e s  and found t h a t  number t o  be c o r r e c t .  He f u r t h e r  noted t h a t  
t h e  Hannah p r i o r  cases amount t o  about 9 1/2 percen t  o f  t h e  t o t a l  3,900 of fenders  
c u r r e n t l y  sentenced pursuant  t o  t h e  r e p e t i t i v e  o f f e n s e  s t a t u t e .  

Senator Noland observed t h a t  t h e  ques t i on  a t  t h e  l a s t  meet ing concern ing t he  
number o f  Hannah p r i o r s  p e r t a i n e d  t o  t h e  d i f f e r e n c e  between t h e  number o f  371 
p rov ided  by Dr. F i sche r  and t h e  number o f  160 developed i n  Dr .  B lock 's  s tudy.  
Dr. F i  scher exp la i ned  t h a t  t h e  B lock  s tudy examined o f f ende rs  who were sentenced 
by t h e  c o u r t  d u r i n g  a  one-year per iod ,  adding t h a t  t h e  number accumulates i n  t h e  
p r i s o n  system over  a  p e r i o d  o f  t ime  and r e s u l t s  i n  a  l a r g e r  number. 

Represen ta t i ve  B a i r d  asked i f  t h e  f i l e s  a re  complete enough t o  i n d i c a t e  which 
o f f e n s e  i s  t h e  c u r r e n t  o f f e n s e  and which a re  cons idered  t o  be Hannah p r i o r s ,  t o  
which Dr.  F i  scher answered a f f i r m a t i v e l y .  

Judge R e i n s t e i n  asked i f  i t  can be determined whether someone had ac tua l  p r i o r  
c o n v i c t i o n s  b u t  t h e  p rosecu to r  dec ided t o  u t i l i z e  Hannah p r i o r s  because the  
process i s  e a s i e r .  Dr.  F i sche r  r e p l i e d  t h a t  i t  i s  p o s s i b l e  t o  separate  those 
cases which have ac tua l  p r i o r s .  

Dr. F i sche r  con t inued  h i s  p r e s e n t a t i o n  by address ing t h e  t h i r d  area o f  h i s  
review, Sec t i on  13-1501, which under t h e  new l aw  p r o h i b i t s  t h e  charg ing  o f  
b u r g l a r y  f o r  an i nc i dence  o f  s h o p l i f t i n g .  He i n d i c a t e d  t h a t  h i s  rev iew o f  the  
f i l e s  f o r  p o s s i b l e  impact on p a r i t y  r ev i ew  i n  t h i s  area was i s o l a t e d  on t he  
ca tegory  o f  b u r g l a r y  i n  t h e  t h i r d  degree i n  which s h o p l i f t i n g  cases a re  
concent ra ted.  Dr. F i s c h e r  no ted  t h a t  as o f  June 30, 1993, t h e r e  were 1,001 
inmates i n  t h e  p r i s o n  system c o n v i c t e d  o f  b u r g l a r y  i n  t h e  t h i r d  degree, and i n  
99 o f  those  cases g u i l t  was e s t a b l i s h e d  by way o f  t r i a l  as opposed t o  a  p l e a  of 
g u i l t y .  Dr.  F i sche r  f u r t h e r  exp la i ned  t h a t  28 o f  t h e  99 cases a c t u a l l y  i nvo l ved  
a  shopl  i f t i n g  i n c i d e n t .  

Senator Noland asked i f  t h e  two b u r g l a r i e s  ment ioned e a r l  i e r  i n  t h e  d i scuss ion  
o f  those  l i f e  sentences f o r  o f fenses  committed w h i l e  on r e l e a s e  were f o r  
shopl i f t i n g .  Dr. F i sche r  exp la i ned  t h a t  those two b u r g l a r i e s  i n  t h e  f i r s t  degree 
were v i o l e n t  ins tances  o f  inmates on re l ease  b reak ing  i n t o  homes and i n j u r i n g  t he  
occupants. 

Senator B lanchard observed t h a t  most o f  t h e  79 v i o l e n t  o f f ende rs  had a  dangerous 
a l l e g a t i o n ,  and he contended t h a t  a  good percentage o f  those inmates p robab ly  
have h i s t o r i c a l  p r i o r s .  He quest ioned i f  a  m a j o r i t y  o f  those 79 o f f ende rs  would 
be f a c i n g  new sentences because they  would r e c e i v e  t h e  presumpt ive maximum of  28 
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t o  35 years. Dr. F ischer  agreed t h a t  i n  t he  vas t  m a j o r i t y  o f  t he  cases the 
of fenders were sentenced pursuant t o  the  dangerousness p r o v i s i o n  o f  the  code, 
which coupled w i t h  the  maximum would g i v e  them a  q u i t e  lengthy  sentence. Senator 
Blanchard observed t h a t  the  c lass  one fe lony  of fenses would rece i ve  l i f e  
sentences, t o  which Dr. F i  scher agreed. Senator Bl anchard questioned whether 
very many o f  those 79 v i o l e n t  of fenders cou ld  r e a l i s t i c a l l y  argue a  case f o r  
d i s p r o p o r t i o n a l i t y  o f t h e i r  sentences. Dr. F ischer  i nd i ca ted  there  cou ld  be some 
concern w i t h  the  22 aggravated assau l t  cases. 

Dr. F ischer  cont inued by addressing t h e  f o u r t h  area which cou ld  p o t e n t i a l l y  be 
sub jec t  t o  p a r i t y  review, t he  drug thresholds f o r  dangerous and n a r c o t i c  drugs 
under Sect ions 13-3407 and 13-3408. I t  was determined t h a t  as o f  June 30, 1993, 
a  t o t a l  o f  1,164 offenders i n  t he  p r i s o n  system were sentenced pursuant t o  one 
o f  those two s t a t u t e s  i n  which the re  was a  mandatory sentence, and a sampling o f  
249 o f  those cases determined the  f o l l o w i n g  breakouts. Of  t he  249, 106 o r  42.6 
percent  had drug amounts a t  o r  above the  new s t a t u t o r y  th resho ld  amount f o r  the 
type o f  drug involved,  which Dr. F ischer  i nd i ca ted  would obv ious ly  no t  be subject  
t o  p a r i t y  review. He cont inued by s t a t i n g  t h a t  108 o r  43.4 percent had drug 
amounts below t h e  new th resho ld  bu t  were convic ted by way o f  a  p lea  o f  g u i l t y ,  
adding t h a t  e l  i g i  b i  1  i t y  o f  these i n d i v i d u a l  s  f o r  p a r i t y  rev iew depends on whether 
t h e  Committee wants t o  1  i m i t  a  rev iew t o  t r i a l  cases. I n  add i t ion ,  t he  f i n a l  35 
o r  14.1 percent  had drug amounts below the  new th resho ld  amounts and were 
conv ic ted  a t  t r i a l ,  which according t o  the  i n t e r e s t  o f  t he  Committee cou ld  be 
sub jec t  t o  p a r i t y  review. Dr. F ischer  i nd i ca ted  t h a t  an a p p l i c a t i o n  o f  t he  14.1 
percent  t o  t h e  t o t a l  o f  1,164 o f fenders  r e s u l t s  i n  an est imated 164 inmates i n  
t he  p r i s o n  popu la t i on  who f a l l  below t h e  th resho ld  and were a lso  convic ted a t  
t r i a l .  

Senator Blanchard suggested t h a t  t he  f i g u r e  represents the  upper range o f  people 
who might be e l i g i b l e  f o r  reduced sentences, adding t h a t  some might n o t  be 
e l i g i b l e  because o f  o the r  mandatories running concur ren t ly  w i t h  t h e i r  drug 
sentences, t o  which Dr. F ischer  answered a f f i r m a t i v e l y .  

Senator No1 and quest ioned i f  any o f  t h e  f i g u r e s  would be dupl i ca ted  i n  the  Hannah 
p r i o r  numbers, t o  which Dr. Fi-scher s ta ted  t h a t  h i s  rev iew o f  i n d i v i d u a l  cases 
d i d  no t  revea l  any t h a t  i nvo l ve  more than one o f  t he  p rov i s ions  under discussion. 
He acknowledged t h a t  t he re  i s  probably a  f a i r l y  small over1 ap which may reduce 
the  t o t a l  number s l i g h t l y .  Dr. F ischer  concluded by r e p o r t i n g  t h a t  t he  maximum 
number o f  cases which might b e n e f i t  from some type o f  p a r i t y  rev iew i s  654 o r  3.8 
percent  o f  t h e  t o t a l  p r i s o n  populat ion,  as o f  June 30, 1993, and he po in ted  out 
t h a t  t he  p r i s o n  popu la t i on  grows a t  a  r a t e  o f  1,140 per  year.  

Senator Noland contended t h a t  t he  numbers which would r e a l i s t i c a l l y  be inc luded 
i n  any type o f  d iscuss ion  o f  p a r i t y  rev iew would probably be somewhere between 
500 and 654. She a l so  c l a r i f i e d  t h a t  the  Committee i s  no t  charged w i t h  rev iewing 
these cases b u t  r a t h e r  w i t h  recommending t o  the  L e g i s l a t u r e  whether an e n t i t y  
should per form p a r i t y  rev iew and how i t  w i l l  be accomplished. Ms. Hamm asked 
what t he  t o t a l  number o f  inmates would be i n  t he  ca tegor ies  under d iscuss ion  if 
p lea  agreement cases are included, t o  which Dr. F ischer  i n d i c a t e d  the  t o t a l  would 
be 885. 
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There was d iscussion o f  proposals submitted by Committee members, beginning w i t h  
Senator B l  anchard's clemency review proposal ( f i l e d  w i t h  o r i g i n a l  minutes).  

Representat ive Ba i rd  questioned i f  the  idea o f  the proposal invo lves  a techn ica l  
rev iew o f  the  f i l e s  t o  determine e l  i g i  b i l  i t y  and what the new sentence would be, 
w i t h  the  Board o f  Execut ive Clemency ho ld ing  hearings t o  determine whether an 
inmate should rece ive  a d i f f e r e n t  sentence. Senator Blanchard answered 
a f f i r m a t i v e l y .  

Judge Re ins te in  asked i f  any o f  the  four  e l i g i b i l i t y  categor ies i n  the Blanchard 
proposal inc ludes inmates convic ted s o l e l y  us ing Hannah p r i o r s ,  t o  which Senator 
Blanchard sa id  he a n t i c i p a t e s  those cases would be inc luded i n  the f i n a l  category 
l i s t e d  i n  h i s  proposal.  Judge Reinste in commented on the p a r i t y  review process 
being conducted i n  Kansas, i n  which of fenders i n  p r i son  who would have been 
candidates f o r  nonimpri sonment sanct ions have t h e i r  sentences reviewed by the 
prosecutor  from the  county i n  which they received t h e i r  sentences. He contended 
t h a t  such a procedure would e l im ina te  the need f o r  a hear ing i f  the prosecutor 
does no t  p r o t e s t  the  re1 ease determinat ion.  

M r .  Derickson commented on Senator Blanchard's proposal which i nd i ca tes  t h a t  the 
standard f o r  recommending a change i n  a sentence would inc lude whether p u b l i c  
sa fe ty  would no t  be endangered by the  re lease o f  the  pr isoner .  M r .  Derickson 
asked i f  the  p u b l i c  sa fe ty  issue should be fac tored i n t o  determining whether an 
i n d i v i d u a l  would be e l i g i b l e  f o r  e a r l i e r  paro le.  Senator Blanchard sa id  i t  might 
be appropr ia te  t o  make the  u l t i m a t e  re lease dec i s ion  and p u b l i c  sa fe ty  
de terminat ion  c l o s e r  t o  t he  t ime o f  re lease a1 though some sentencing changes may 
be s i g n i f i c a n t  enough t o  be d e a l t  w i t h  i n  the  same hearing. M r .  Derickson said 
i t  appears t o  be a sense o f  t he  Committee t h a t  once a dec i s ion  has been made t h a t  
a pa ro le  e l i g i b i l i t y  date w i l l  be shortened t h a t  the actual  quest ion o f  re lease 
remain up t o  the  Board o f  Execut ive Clemency w i t h  the  dec i s ion  t o  be made c lose r  
t o  the  actual  t ime o f  release. 

M r .  Derickson questioned i f  the  categor ies o f  cases under d iscussion f o r  poss ib le  
p a r i t y  rev iew should be automat ica l l y  reviewed r a t h e r  than us ing an appl i c a t i o n  
process. He contended the re  ape many i n d i v i d u a l s  i n  p r i son  f o r  sentences longer 
than what would be expected under the  present code, . inc luding people who went t o  
t r i a l  and those who were forced t o  take a p lea  because o f  the  f a c t  they were 
f a c i n g  l i f e  imprisonment o r  a l a r g e  number o f  years. M r .  Derickson acknowledged 
t h a t  t he  ca tegor ies  which are genera l l y  agreed as e l  i g i  b l e  f o r  considerat  i on  
cou ld  be automat ica l l y  reviewed. However, he questioned i f  there  should be a 
process whereby pr isoners  can apply t o  the  Board o f  Execut ive Clemency on the 
bas is  o f  t h e i r  own i n d i v i d u a l  circumstances i f  they can demonstrate t h a t  t h e i r  
sentences are longer  than what they would be exposed t o  under the  new code. 

Senator Blanchard po in ted  out  t h a t  he d i d  n o t  s p e c i f i c a l l y  se t  out  the fou r  
ca tegor ies  which cou ld  be e l i g i b l e  f o r  some type o f  p a r i t y  rev iew i n  h i s  
proposal,  a1 though he acknowledged those categor ies are usefu l  f o r  determining 
what t he  numbers are. However, he emphasized t h a t  the  one category he would 1 i ke 
t o  exclude invo lves  the  changes i n  t he  t h e f t  s t a t u t e  which were implemented by 
reasons o f  i n f l a t i o n  and no t  f o r  reasons o f  a po l  i c y  s h i f t .  Senator Blanchard 
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a1 so noted that he was under the impression at the last meeting that there were 
far more people under the plea bargain cases than it appears there are. He added 
that the two concerns with plea bargains include the opening of the floodgate and 
the pol icy issue of whether the same plea using a different charging system would 
result in a significantly different bargain, which is why plea agreement cases 
are excluded from his proposal. 

Senator Blanchard noted that one exception includes drug offenses because of the 
change from a system of mandatory prison time to a position of probation 
eligibility, in which case the entire bargain probably would change. Another 
exception includes allegations of offenses committed while on release status 
since the bargain may be very different. Senator Blanchard suggested that 
perhaps one way to deal with the issue of plea bargains is to utilize a process 
similar to the Kansas model whereby a prosecutor could decide that he has no 
problem with undoing a plea agreement. 

Mr. Neely contended that it appears there is a shift in the tenor of the 
discussion between this meeting and the last, noting that at the last meeting 
there was no significant support for parity review per se but there was 
considerable support for the notion of disproportional i ty review. He emphasized 
that he has not changed his position about the disproportional ity issue even 
though the numbers appear to be smaller than what was originally thought, 
stressing that the issue is an ethical one for him and not an issue of numbers. 

Mr. Neely reiterated that there are people who have been subject to 
sentencing laws throughout the last 15 years who have legitimate claims that 
their sentences are disproportionate to those of like situated offenders, which 
has nothing to do with the recent a1 teration of the criminal code. He suggested 
another approach for consideration should be to ensure that the 
disproportional i ty review process, through which appl i cations are forwarded by 
superior court judges and which currently exists for people sentenced since 1 ast 
year, be applicable to people sentenced prior to the institution of that process. 

Mr. Neely a1 so reiterated that the issue of plea bargaining has 1 i ttle to do with 
numbers but rather with the fact that an agreement was entered into with the 
defendant. He agreed that some people will take the position that some offenders 
were probably forced into plea bargains as a result of the awesome consequences. 
However, he emphasized that the standard of "beyond a reasonable doubt" does not 
disappear simply because the consequences are awesome, adding that it is clear 
that people who have chosen to plead guilty have done so because of the 
probabil i ty of conviction. Mr. Neely a1 so noted that disproportional i ty does not 
have anything to do with comparisons between sentences under the past code and 
the 1993 code and that it can be establ i shed by the current judicial standard or 
a standard recommended by the Committee. 

Senator Noland questioned how a case would be forwarded to the Board of Executive 
Clemency if a particular judge is no longer available to review a sentence and 
she asked Mr. Neely what his recommendation on disproportionality would be. 
Mr. Neely suggested there be some variation of the method by which a superior 
court judge refers a case to the Board because of an excessive or 
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d i sp ropo r t i ona te  sentence. He proposed t h a t  any inmate who f e e l s  h i s  sentence 
fa1 1 s w i t h i n  a def ined d i sp ropo r t i ona l  i t y  o r  excessive standard can submit a 
p e t i t i o n  t o  the t r i a l  cour t ,  adding t h a t  any judge could hear t he  case based on 
the records i n  order  t o  determine whether any f u r t h e r  ac t i on  should be taken. 

Senator No1 and asked M r .  Neel y how he would de f i ne  d i sp ropo r t i ona l  i t y  . M r .  Neel y 
observed t h a t  a d e f i n i t i o n  would r e q u i r e  considerable thought bu t  he suggested 
d i sp ropo r t i ona l  i t y  should no t  be de f ined as a d i f f e r e n c e  .between a sentence 
imposed 1 as t  year and a sentence imposed t h i s  year .  He explained t h a t  chronology 
does not  have anyth ing t o  do w i t h  d i sp ropo r t i ona l  i t y  and noted t h a t  there i s  
amp1 e precedent i n  c r im ina l  1 aw f o r  s e t t i n g  a d i sp ropo r t i ona l  i t y  standard. 

Judge Re ins te in  sa id  he does not  have a problem w i t h  the  idea o f  an app l i ca t i on  
being made by an inmate t o  the  sentencing cour t .  However, he suggested t h a t  more 
consistency would e x i s t  i n  a d i sp ropo r t i ona l  i t y  review a t  the  Board o f  Executive 
Clemency r a t h e r  than before  numerous d i f f e r e n t  judges. He added t h a t  under the 
new p r o v i s i o n  the  judges rev iew the  presentence r e p o r t  and have the  prosecutor,  
defense a t to rneys  and the  v i c t i m  a v a i l a b l e  t o  a s s i s t  i n  a recommendation, 
p o i n t i n g  out  t h a t  o l d e r  cases may no t  have those resources ava i l ab le .  

Representat ive Ba i rd  questioned how a d i s p r o p o r t i o n a l i t y  rev iew cou ld  be l i m i t e d ,  
t o  which M r .  Neely emphasized the  need f o r  a standard. Senator Noland asked M r .  
Neely i f  h i s  proposal a l so  excludes p lea  agreements, t o  which he answered 
a f f i r m a t i v e l y .  However, he suggested t h a t  the standard o f  d i s p r o p o r t i o n a l i t y  be 
received by people s i m i l a r l y  s i tua ted .  

Representat ive Ba i rd  sa id  he has a hard t ime conceiv ing t h a t  a standard can be 
d r a f t e d  which w i l l  d iscourage the  e n t i r e  p r i s o n  popu la t ion  from applying. 
M r .  Neely noted t h a t  w h i l e  once working f o r  a Federal judge he had t o  review 
thousands o f  app l i ca t i ons  f o r  c i v i l  r i g h t s  and habeas corpus r e l i e f ,  adding t h a t  
i t  d i d  no t  take long t o  make a determinat ion whether the  app l i ca t i ons  met minimum 
standards. 

Ms. Hamm expressed concern about t he  d i f f i c u l t y  i n  understanding the d i s t i n c t  
d i  f fe rence between p ropo r t  i o n d i  t y  rev iew and p a r i t y  review. She maintained t h a t  
both p r o p o r t i o n a l i t y  and p a r i t y  rev iew issues would p e r t a i n  i n  her  example of 
someone sentenced today t o  t e n  years i n  p r i s o n  f o r  t h e f t  bu t  who could have only  
rece ived a maximum o f  f i v e  years under the  new code. 

M r .  Neely i nd i ca ted  he i s  uncomfortable w i t h  the  terminology i n  t he  Blanchard 
d r a f t  proposal r e f e r r i n g  t o  s i g n i f i c a n t  d i sp ropo r t i ona l  i t y ,  p a r t i c u l  a r l y  i n  1 i g h t  
o f  Ms. Hamm's p o s i t i o n  t h a t  a f i v e - y e a r  d i s p a r i t y  between o l d  and new codes i s  
s i g n i f i c a n t l y  d ispropor t ionate .  He maintained t h a t  a r e v i s i o n  o f  t he  code, which 
a l t e r s  sentences from what t he  i n d i v i d u a l  was accountable f o r  a t  t he  t ime the 
cr ime was committed, i s  no t  a compulsion t o  a1 t e r  a sentence. 

Ms. Hamm commented on the  l i s t  of inmates incarcera ted  under the  pre-1978 code 
presented by D r .  F ischer  a t  the  l a s t  meeting. She po in ted  out  t h a t  60 on the 
l i s t  were conv ic ted  o f  second degree murder and are serv ing  l i f e  sentences w i t h  
two serv ing  death sentences. She observed t h a t  under the  cu r ren t  c r im ina l  code 



October 1, 1993 
Page 8 

MINUTES OF STATE SENTENCING GUIDELINES 
AND PARITY REV I EW STUDY COMMITTEE 

they cou ld  n o t  rece i ve  a l i f e  sentence f o r  second degree murder nor  a death 
sentence. She commented on Senator Blanchard's e a r l i e r  statement t h a t  no t  many 
on t h e  l i s t  would be a f fec ted ,  and she asked i f  60 c o n s t i t u t e s  a l a r g e  number. 

Senator Blanchard questioned whether inmates sentenced fo r  second degree murder 
would r e a l i s t i c a l l y  be re leased under any proposal, p o i n t i n g  out t h a t  some o f  
those i n d i v i d u a l  s have such st rong c r im ina l  records i n v o l v i n g  o ther  crimes. He 
noted t h a t  t he  issue a t  t he  l a s t  meeting was t h a t  perhaps thousands might be 
e l i g i b l e  f o r  considerat ion.  

Ms. Hamm emphasized t h a t  t he  dec i s ion  t o  re lease the  60 people on t h e  l i s t  a t  
some p o i n t  i s  no t  f o r  t he  Committee t o  decide. She noted t h a t  i n  a p a r i t y  review 
the  dec i s ion  invo lves  whether these sentences should be made equal t o  what the 
o f fenders  would rece i ve  today. She po in ted  out  t h a t  there  i s  a d e f i n i t e  
requirement under s t a t u t e  today t h a t  an o f fender  convic ted o f  second degree 
murder would some day be e l i g i b l e  f o r  parole, whereas the  people on the  l i s t  are 
serv ing  pre-1978 code l i f e  sentences w i t h  no chance o f  pa ro le  e l i g i b i l i t y .  

Senator Blanchard po in ted  out  t h a t  those i n d i v i d u a l s  would be able t o  apply as 
h i s  proposal i s  c u r r e n t l y  d ra f ted .  However, he i nd i ca ted  t h a t  whether they would 
b e n e f i t  from a rev iew i s  another issue. He added t h a t  he i s  opposed t o  any 
by-the-numbers process s ince the  concept invo lves  a sub jec t i ve  process w i t h  
p u b l i c  sa fe ty  as an issue. 

M r .  Derickson agreed w i t h  M r .  Neely on the  issue o f  d i sp ropo r t i ona l  i t y  and noted 
t h a t  M r .  Neely's proposal addresses the  category o f  people i n  p r i son  n o t  l i s t e d  
i n  t h e  Blanchard proposal who may have a d i sp ropo r t i ona te  sentence under the 
circumstances. He a l so  agreed t h a t  a standard would prov ide  a screening 
mechanism. 

Judge Re ins te in  maintained t h a t  inmates cannot be prevented from app ly ing  f o r  a 
rev iew o f  t h e i r  sentences no mat te r  what standard i s  implemented. He agreed w i t h  
Representat ive Ba i rd  t h a t  screening represents a problem and a great  deal o f  
t ime. He informed the  Committee t h a t  he has a l ready received we l l  over 150 
a p p l i c a t i o n s  i n d i c a t i n g  e l i g i b i l i t y  f o r  p a r i t y  rev iew on the  bas is  o f  the 
Leg is la tu re ' s  es tab l  i shment o f  a Committee on the  i.ssue. 

Representat ive Ba i rd  asked i f  l i m i t s  o r  th resho ld  t e s t s  should be placed on a 
d i sp ropo r t i ona te  review, t o  which Judge Re ins te in  sa id  he be1 ieves the re  should 
be a threshold.  

M r .  Neely commented on the  study performed by DOC du r ing  the  t r u t h  i n  sentencing 
process p e r t a i n i n g  t o  t h e  average number o f  years someone would serve i n  p r i son  
f o r  a p a r t i c u l a r  k i n d  o f  of fense.  He asked i f  DOC mainta ins those numbers, t o  
which Dr. F i  scher answered a f f i r m a t i v e l y .  M r .  Neely suggested t h a t  t h e  sentence 
g iven t o  an inmate who makes an appl i c a t i o n  cou ld  be compared against  t he  numbers 
compiled r e g u l a r l y  by DOC, which could prov ide  a comparative standard t o  
determine whether a p e t i t i o n  meets the  threshold.  M r .  Neely contended t h a t  the  
issue should i nvo l ve  an admin i s te r i a l  a c t i o n  t h a t  can be accomplished w i t h  few 
man hours. Senator Noland po in ted  out  t h a t  a recommendation by the  Committee t o  
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t h e  L e g i s l a t u r e  f o r  a  rev iew process should  a1 so i n c l u d e  a  recommendation f o r  t h e  
funds t o  accompl ish t h e  task .  

Ms. Hamm ou t1  i ned  he r  proposal  f o r  a  p a r i t y  rev iew process ( f i l e d  w i t h  o r i g i n a l  
m inu tes ) .  

Ms. Burke commented on t h e  d i s p a r i t y  f o r  inmates who c u r r e n t l y  do no t  have an 
earned r e l e a s e  c r e d i t  da te  i f  t h e r e  i s  a  consecu t i ve  sentence t o  be served., She 
i n d i c a t e d  t h e r e  a re  between 1,000 t o  2,000 inmates w i t h  consecu t i ve  sentences who 
a re  e l i g i b l e  f o r  p a r o l e  t o  a  consecu t i ve  sentence, w i t h  about 60 percen t  be ing 
g ran ted  such pa ro l e .  Ms. Burke addressed t h e  s i t u a t i o n  when t h e  c r i m i n a l  code 
was r e v i s e d  i n  1978 and inmates were suddenly g i v e n  t h e  o p p o r t u n i t y  f o r  p a r o l e  
t o  a  consecu t i ve  sentence. She exp la ined  t h a t  t h e  L e g i s l a t u r e  a l s o  p rov ided  t he  
same c o n s i d e r a t i o n  f o r  pre-1978 code o f f ende rs  as an automat ic  process w i t hou t  
t h e  need f o r  p a r i t y  rev iew,  and Ms. Burke contended t h a t  such an a c t i o n  m igh t  be 
s imp le r  a t  t h e  p resen t  t ime. 

Judge R e i n s t e i n  i n d i c a t e d  t h a t  t h e  d e n i a l  o f  earned r e l e a s e  c r e d i t s  on 
consecu t i ve  sentences seems t o  be one o f  t h e  most c o n t r o v e r s i a l  i ssues  f o r  
inmates as i n d i c a t e d  i n  t h e  a p p l i c a t i o n s  he rece i ves .  Ms. Burke agreed, adding 
t h a t  t h e  inmates can earn t h e  c r e d i t s  b u t  t h e r e  i s  n o t h i n g  t o  which they  can be 
app l i ed .  She no ted  t h a t  t h e  c u r r e n t  d e f i n i t i o n  o f  an earned re l ease  c r e d i t  da te  
means t h a t  inmates have t o  be e l i g i b l e  f o r  r e l e a s e  t o  t h e  community and they  
cannot have an earned r e l e a s e  c r e d i t  da te  u n t i l  t h e y  a re  on t h e i r  l a s t  sentence. 

M r .  Burke c l a r i f i e d  t h a t  p r i o r  t o  August 1986 r e l e a s e  c r e d i t s  earned reduced t he  
sentence imposed f o r  an inmate t o  enable  them t o  beg in  s e r v i n g  t h e  consecu t i ve  
sentence. Inmates a l s o  had t h e  o p t i o n  f rom 1978 on f o r  p a r o l e  t o  t h e  consecu t i ve  
sentence as w e l l .  She no ted  t h a t  when Sec t ion  41-1604.07 was amended i n  1986 t o  
s t a t e  t h a t  r e l e a s e  c r e d i t s  earned no l o n g e r  reduced t h e  sentence imposed and an 
earned re1  ease c r e d i t  d a t e  was e s t a b l  i shed f o r  r e l ease  t o  t h e  community, t h e  area 
o f  consecu t i ve  sentences f o r  these inmates was n o t  s p e c i f i c a l l y  addressed. 

Judge R e i n s t e i n  ma in ta ined  t h a t  an a p p l i c a t i o n  o f  Ms. Burke's suggest ion would 
p robab l y  t ake  a  tremendous wor_kjoad o f f  t h e  t i m e  computat ion u n i t  a t  DOC and t h e  
c o u r t s .  

Ms. H a m  agreed t h a t  t h e  r e v i s i o n  i n  t h e  s t a t u t e  i n  1986 changed t h e  e n t i r e  
a b i l  i t y  f o r  those  inmates t o  app ly  earned r e l e a s e  c r e d i t s  when they  r o l l e d  over  
t o  a  consecu t i ve  sentence. She suggested t h a t  c o n s i d e r a t i o n  should  be g i ven  t o  
a l l o w i n g  an inmate who has earned a l l  h i s  r e l ease  c r e d i t s  t o  use those c r e d i t s  
t o  reduce t h e  amount o f  t i m e  he would serve i n  p r i s o n .  

Represen ta t i ve  B a i r d  asked Ms. H a m  t o  comment on t h e  d i f f e r e n c e s  between he r  
approach and t h a t  o f  M r .  Neely 's .  Ms. Hamm agreed t h a t  a  p r o p o r t i o n a l  i t y  rev iew 
i s  a p p r o p r i a t e  i f  i t  i nc l udes  t h e  c o n s i d e r a t i o n  o f  sentences t h a t  a re  d i f f e r e n t  
under t h e  new code f rom t h e  p rev i ous  codes. M r .  Neely  r e i t e r a t e d  t h a t  t h e  i s sue  
should  be what sentence was g i v e n  t o  s i m i l a r l y  s i t u a t e d  people  and whether t h e  
sentence c o u l d  be c h a r a c t e r i z e d  as excess ive  as a  r e s u l t  o f  t h e  c i rcumstances.  
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Senator No1 and summarized the  var ious p o i n t s  brought ou t  by the  members, no t ing  
t h a t  t he  general consensus invo lves  a process through the  Board o f  Executive 
Clemency w i t h  an i n i t i a l  a p p l i c a t i o n  review fo r  t he  p ropo r t i ona l  i t y  quest ion. 
She i nd i ca ted  the  need f o r  a standard t o  be se t  i n  o rder  t o  reach another l e v e l  
f o r  review. She added t h a t  t he  process would be the  same as es tab l ished under 
the  Clemency Board f o r  d i sp ropo r t i ona te  sentences, al though no t  necessar i l y  
through 'the recommendation o f  a judge. 

I n  response t o  a quest ion from Senator Noland regard ing  the  appeal process, 
Ms. Hamm ind i ca ted  t h a t  c u r r e n t l y  t he re  i s  no appeal o f  the  dec i s ion  o f  the  
Parole Board t o  deny a commutation and the  Board does no t  even have t o  g i ve  a 
reason f o r  den ia l .  She maintained t h a t  i t  would be appropr ia te  t o  prov ide a 
reason and added t h a t  t he re  i s  no t r a n s f e r a b i l  i t y  from a den ia l  a t  the  Parole 
Board t o  the  j u d i c i a l  system s ince the  determinat ion by the  Board i s  no t  a 
j u d i c i a l  one. 

Senator Blanchard o f f e r e d  the  f o l l o w i n g  1 anguage on the  issue o f  a standard: 

1. The sentence imposed i s  c l e a r l y  excessive g iven the  nature o f  t he  offense, 
t h e  record  o f  the  o f fender  and sentence served by s i m i l a r l y  s i t ua ted  
o f fenders .  

2 .  There i s  a. subs tan t i a l  p r o b a b i l i t y  t h a t  when re leased the  o f fender  w i l l  
conform h i s  conduct t o  t h e  requirements o f  t h e  law. 

He contended t h a t  w i t h  t h a t  type o f  standard the  Board cou ld  determine a 
th resho ld  along the  1 ines mentioned by M r .  Neely. 

Representat ive Ba i rd  maintained t h a t  the  issue o f  s i m i l a r l y  s i t u a t e d  would have 
t o  i nc lude  the  d i f f e r e n c e  between a f i ve -yea r  sentence and a ten-year  sentence 
handed ou t  a month apar t  because o f  t he  change i n  the  code. M r .  Neely responded 
t h a t  i f  a th resho ld  i s  se t  then i t  would no t  make a d i f f e r e n c e  t o  him whether 
d i s p a r i t y  was created by a change i n  the  law o r  by o the r  circumstances. He 
expressed some concern t h a t  t he  language proposed by Senator Blanchard i s  too 
general.  - - 
Senator Noland agreed t h a t  t he re  i s  a need t o  b e t t e r  de f i ne  the  standard. 

M r .  Derickson suggested t h a t  inmates who are no t  inc luded i n  the  ca tegor ies  t h a t  
have been i d e n t i f i e d  as poss ib le  areas f o r  automatic rev iew by t h e  Board could 
choose t o  apply under the  standards proposed by Senator Bl anchard, which would 
encompass a l l  t h e  i n d i v i d u a l s  e l i g i b l e  f o r  paro le.  

Ms. Hamm urged cau t i on  i n  s e t t i n g  too  many concrete standards f o r  t he  Board of 
Execut ive Clemency, e s p e c i a l l y  f o r  such standards i n  one category bu t  no t  i n  
another. Ms. Hamm noted t h a t  Senator Blanchard's proposal suggests t h a t  the 
record  o f  t h e  inmate i n  p r i s o n  be considered, which she i n d i c a t e d  i s  f a i r l y  
sub jec t i ve .  She a l so  commented on the  importance o f  being c a r e f u l  about d e f i n i n g  
what i s  excessive, adding t h a t  t he  Board should decide t h a t  on i t s  own. 
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Senator Noland i n d i c a t e d  t h a t  s t a f f  would prepare an o u t l i n e  t o  i n c l u d e  t he  
p o i n t s  she recapped and t h e  language presented by Senator Blanchard.  She i n v i t e d  
any o f  t h e  members and t h e  pub1 i c  t o  submit language f o r  s e t t i n g  and d e f i n i n g  t h e  
standard.  She suggested t h a t  t h e  i s sue  o f  earned re l ease  c r e d i t s  cou ld  p o s s i b l y  
be recommended t o  t h e  L e g i s l a t u r e  as a s t a t u t o r y  change. She added t h a t  a rev iew 
o f  t h e  sentenc ing ca tego r i es  w i l l  be d iscussed a t  t h e  nex t  meet ing.  Senator 
Noland asked M r .  Neely i f  he p l ans  t o  submit some language, and he i n d i c a t e d  he . 
would work on t h e  i s sue  w i t h  Senator Blanchard.  . 
The n e x t  meet ing w i l l  be h e l d  on Wednesday, October 13, 1993, a t  9:30 a.m. The 
meet ing ad journed a t  11:40 a.m. 

Re e c t f u l l y  submit ted,  LC.& 
M i c e  C .  S t e l l  
Committee Sec re ta r y  

(Attachments and tapes a re  on f i l e  i n  t h e  O f f i c e  o f  t h e  Secre ta ry  o f  t h e  Senate.) 
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Senate Hear ing Room 1  - 9:30 a.m. 

Represen ta t i ve  B a i r d  c a l l e d  t h e  meet ing t o  o rde r  a t  9:35 a.m: and at tendance was 
noted. See a t tached  sheet f o r  o t h e r  at tendees. 

Members Present 

Joe A1 bo, Jr. 
Duane Be1 cher  ( f o r  Tom Freestone) 
Audrey Burke ( f o r  Sam Lewis) 
Raul Cas t ro  
K u r t  Dav is  
Dav id  Der ickson 
Karen D u f f y  
Senator  B l  anchard 
Senator  Noland, Cochairman 

Donna Leone Hamm 
Cather ine  Hughes 
Joe Maziarz  
Stephen Neely 
Russe l l  Pearce ( f o r  Joe Arpa io )  
Judge Ronald R e i n s t e i n  
Represen ta t i ve  Hubbard 
Represen ta t i ve  Ba i rd ,  Cochairman 

S ta f f  - 
Members Absent 

Dr.  Michael  B lock  
Jon i  Hoffman, Senate 
Dominica Minore,  House 

Represen ta t i ve  B a i r d  asked t h a t  members p resen t  any p roposa ls  f o r  c o n s i d e r a t i o n  
they  m igh t  have. 

M r .  Der ickson no ted  t h a t  d i scuss ion  occur red  a t  t h e  l a s t  meet ing p e r t a i n i n g  t o  
a  concept t o  determine whether a  sentence f o r  an o f f e n d e r  under t h e  o l d  code i s  
d i s p r o p o r t i o n a t e  t o  a  sentence which would be g i v e n  t o  t h a t  i n d i v i d u a l  i f  t h e  
c r ime was committed a f t e r  January 1, 1994. He i n d i c a t e d  t h a t  t h e  ques t i on  was 
how t o  d e f i n e  what a  d i s p r o p o r t i o n a t e  sentence e n t a i l s .  I n  a d d i t i o n  t o  t h e  areas 
d iscussed p r e v i o u s l y  as those  which should be e l i g i b l e  f o r  rev iew,  M r .  Der ickson 
proposed t h e  f o l l  owing 1  anguage f o r  d iscuss ion :  

A sentence i s  e l i g i b l e  f o r  rev iew under t h i s  s e c t i o n  i f  t h e  p a r o l e  
e l i g i b i l i t y ,  o r  t h e  e a r l i e s t  r e l ease  da te  i f  p a r o l e  i s  n o t  a v a i l a b l e ,  i s  
a t  l e a s t  18 months g r e a t e r  than  t h e  e a r l i e s t  r e l e a s e  da te  f o r  a  person 
s i m i l a r l y  s i t u a t e d  b u t  whose o f f ense  i s  committed f rom and a f t e r  
December 31, 1993. 

M r .  Der i ckson  s a i d  h i s  v iew i s  t h a t  t h e  Board o f  Execu t i ve  Clemency should rev iew 
t h e  sentence o f  any i n d i v i d u a l  whose sentence i s  d i s t i n c t l y  d i f f e r e n t  f rom t h e  
sentence he would have rece i ved  under t h e  new code. He noted t h a t  a  t h r e s h o l d  
f o r  r ev i ew  would p r o v i d e  guidance t o  t h e  Board and serve those i n d i v i d u a l s  whose 
sentences r e a l l y  a r e  much l o n g e r  under t h e  o l d e r  codes. He contended t h a t  t h e  
18-month c u t o f f  i s  reasonable  due t o  t h e  average l e n g t h  o f  sentences. 
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Mr. Derickson explained that the language he chose for his proposal with regard 
to par01 e el igi bil i ty versus earl iest release date under the new code is intended 
to bring before the Board of Executive Clemency those people whose eligibility 
for parole under the present code is substantially different than the eligibility 
for release under the new code. He emphasized that his proposal defines a group 
that would be considered for review by the Board rather than a group which will 
be released if the Board determines that individual actually does have a sentence 
that should come under this section. Mr. Derickson added that his proposal is 
simply a mechanism for establishing an earlier potential release date for an 
inmate, and an offender not meeting the test of parole under the present system 
may not be released at that point. 

Representative Bai rd indicated that his interpretation of the proposal is that 
it represents a mechanical determination of eligibility by looking at the 
sentence received under the old code and what it would have been under the new 
code, with an inmate being eligible for consideration if the criteria is met. 
He said it appears Mr. Derickson's point is that if such consideration makes an 
inmate eligible for parole, he would not be automatically paroled but would still 
have to be considered for parole at that point. Representative Baird indicated 
that the proposal appears to reflect that if a review makes an inmate el igible 
for release because his sentence has been served, he would be automatically 
re1 eased. 

Mr. Derickson maintained that is not the intent of his proposal. He explained 
the intent is for the Board of Executive Clemency to first make a determination 
as to whether the inmate is eligible for an earlier date of release. If that 
date happens to coincide with parole or it appears the person is eligible for 
parole under the review, then the Board would make a separate decision as to 
whether the individual should be released. 

Ms. Burke asked for clarification for those inmates under the old code and the 
pre-1978 code who, although there may be disparity in their sentences, are not 
only eligible for parole but have had their cases heard by the Parole Board and 
denied. Mr. Derickson rep1 ied that an inmate who has had a parole hearing should 
not automatically be reviewed under the type of process being considered, adding 
that he would accept an amendment to his proposal to exclude those individuals. 

Mr. Belcher asked what entity would determine the eligibility of inmates, to 
which Mr. Derickson responded that the Board of Executive Clemency should have 
that charge. Senator Noland clarified for Mr. Belcher that a review on the 
disparity of sentences would be a one- t ime type of review to be accompl i shed 
through the Board.of Executive Clemency, with legislation also providing the 
necessary employees. 

Senator Bl anchard provided an overview of the proposal he and Mr. Neely developed 
based on the concept of disproportional i ty (filed with original minutes). He 
indicated that the issue to be discussed involves the thresholds for el igi bil ity 
and contended that the 18 months contained in Mr. Derickson's proposal is too 
low, adding that it would be very difficult for an inmate with only 18 months' 
disparity to make an argument of excessive di sproportional i ty. Senator B1 anchard 
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o f f e r e d  t h e  f o l l o w i n g  a l t e r n a t i v e  t h resho lds  t o  determine e l i g i b i l i t y  t o  apply  
f o r  d i s p r o p o r t i o n a l  i t y :  

* V i o l e n t  mu1 t i p l e  o f f ende r  se r v i ng  a  sentence o f  20 years .  
x V i o l e n t  non repe t i  t i v e  o f f ende r  s e r v i n g  a  sentence o f  15 years .  
if Nonv io l en t  m u l t i p l e  o f f e n d e r  s e r v i n g  a  sentence o f  15 years .  
x Nonv io len t  non repe t i  t i v e  o f f ende r  se r v i ng  a  sentence pf 10 years .  

Senator B lanchard acknowledged t h a t  these t h resho lds  would l i m i t  t h e  number o f  
people  who cou ld  app ly  b u t  he contended t h a t  these i n d i v i d u a l s  a re  t h e  ones who 
cou ld  r e a l i s t i c a l l y  g a i n  r e l ease  under a  " c l e a r l y  excess ive"  s tandard.  

Ms. Burke commented on t h e  1  i s t  o f  pre-1978 code inmates p rov i ded  by Dr. F ischer  
f rom t h e  Department o f  Co r rec t i ons  (DOC) a t  an e a r l i e r  meeting, which i n d i c a t e s  
t h e  maximum sentence b u t  does n o t  r e f l e c t  t h e  minimum. She sa id ,  f o r  example, 
t h a t  f o r  an inmate c o n v i c t e d  o f  second degree murder t h e  minimum migh t  have been 
45  years  w i t h  l i f e  as t h e  maximum. She i n d i c a t e d  t h a t  a  number o f  those inmates 
have been heard by t h e  Paro le  Board many t imes and denied. She quest ioned if 
Senator Blanchard's proposal  would a l l o w  t h e  maximum sentence t o  be commuted so 
t h a t  i f  t h e  Board d i d  n o t  g r a n t  p a r o l e  those inmates would e v e n t u a l l y  be re leased  
any way. Senator B lanchard responded t h a t  i f  inmates a re  e l i g i b l e  f o r  some type  
o f  r e l e a s e  and have been denied, t hey  should n o t  be e l  i g i  b l  e  f o r  r ev i ew  under t he  
t y p e  o f  s tandard be ing  d iscussed.  Ms. Burke asked i f  t h a t  should  be w r i t t e n  i n t o  
t h e  proposal ,  t o  which Senator B lanchard agreed. 

Senator B lanchard ma in ta ined  t h a t  t h e  p o p u l a t i o n  i n  t h e  p r i s o n  system which f a l l s  
below t h e  new drug  t h resho lds  should be t r e a t e d  d i f f e r e n t l y  as a  pub1 i c  po l  i c y ,  
o u t s i d e  o f  a  d i s p r o p o r t i o n a l  i t y  o r  p a r i t y  rev iew.  

M r .  Neely i n d i c a t e d  t h a t  t h e r e  i s  a  d i s t i n c t i o n  between h i s  v iew o f  t h e  i s sue  and 
t h a t  o f  M r .  Der ickson 's  proposal .  He emphasized t h a t  he does n o t  be1 i eve  t h e r e  
should  be any r e l a t i o n s h i p  between changes i n  t h e  code and an e v a l u a t i o n  o f  
whether a  sentence i s  d i s p r o p o r t i o n a t e ,  which he and Senator B l  anchard have 
r e i t e r a t e d  i n  t h e i r  p roposa l .  He exp la ined  t h a t  t h e  s tandard i n  t h e  proposal  
a t tempts  t o  l o o k  a t  c u r r e n t  and h i s t o r i c a l  sentences t o  determine what i s  l i k e l y  
t o  qua1 i f y  as d i s p r o p o r t i o n a t e .  He added t h a t  t h e  t h r e s h o l d  i s  s e t  below t h a t  
p o i n t  b u t  a t  a h i g h  enough l e v e l  t o  l i m i t  t h e  number o f  a p p l i c a t i o n s  t o  those 
s i t u a t i o n s  i n  which t h e r e  i s  t r u l y  a  ques t i on  o f  d i s p r o p o r t i o n a l  i t y .  

I n  response t o  Mr. Der ickson 's  reques t  f o r  c l a r i f i c a t i o n  o f  t h e  t h r e s h o l d  numbers 
i n  t h e  proposal ,  Senator Blanchard exp la ined  t h a t  t h e  t h resho lds  p e r t a i n  t o  t he  
a c t u a l  sentence which i s  imposed. Represen ta t i ve  B a i r d  asked i f  someone e l  i g i  b l  e  
f o r  p a r o l e  would be inc luded .  Senator Blanchard i n d i c a t e d  t h a t  an inmate 
sentenced under t h e  o l d  system has a t  l e a s t  13 d i f f e r e n t  r e l e a s e  mechanisms 
a v a i l a b l e ,  adding t h a t  i t  would be cumbersome f o r  a  t h r e s h o l d  t o  i n c l u d e  a  
de te rm ina t i on  o f  t h e  e a r l  i e s t  r e1  ease mechani sm. 

M r .  Der ickson d isagreed  w i t h  t h e  concept o f  s imp ly  cons ide r i ng  t h e  sentence. He 
observed t h a t  t h e  charge o f  t h e  Committee i s  t o  s e t  up standards under which t h e  
Board of Execu t i ve  Clemency cou ld  rev iew those sentences t h a t  a re  s u b s t a n t i a l l y  
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l onge r  than  t hey  would o therw ise  be under t h e  new code. He added t h a t  t he  
L e g i s l a t u r e  made t h e  de te rm ina t i on  t h a t  t h e  sentences imposed under t h e  1978 and 
t h e  pre-1978 codes a re  t o o  l ong  and t h a t  t h e  c o s t  t o  s o c i e t y  and t h e  S t a t e  needs 
t o  be taken i n t o  account. He emphasized t h a t  some inmates p robab ly  should remain 
i n  p r i s o n  b u t  t h e r e  a re  o the rs  who,should be cons idered f o r  rev iew and e a r l i e r  
r e 1  ease. 

Senator No1 and quest ioned i f  t h e  B l  anchard-Neely proposal  takes h i  s t o r i c a l  
v i o l e n t  o f fenses  i n t o  cons idera t ion ,  t o  which M r .  Neely exp la ined  t h a t  t he  
proposal  p e r t a i n s  t o  t he  o f f ense  f o r  which t he  inmate i s  c u r r e n t l y  s e r v i n g  t ime 
rega rd less  o f  t h e  na tu re  o f  t h e  cr ime. M r .  Neely ma in ta ined  t h a t  t h e  charge o f  
t h e  Committee i s  n o t  t o  s p e c i f i c a l l y  c rea te  standards f o r  p a r i t y  rev iew b u t  t o  
determine whether such a  measure i s  appropr ia te .  He added t h a t  he thought  t he  
genera l  consensus o f  t h e  Committee i s  t h a t  p a r i t y  rev iew i s  n o t  app rop r i a te  based 
on t h e  comments made by members when asked t o  vo i ce  t h e i r  op in ions  one-by-one i n  
a  p rev ious  meeting. He r e i t e r a t e d  t h a t  t h e  Blanchard-Neely proposal  s t r i c t l y  
addresses t h e  i s sue  o f  d i s p r o p o r t i o n a l  i t y  r a t h e r  than t h e  i s sue  o f  p a r i t y  rev iew.  

Senator Noland contended t h a t  m u l t i p l e  o f fenses  should f o l l o w  the  m a t r i x  s e t  up 
i n  t h e  new c r i m i n a l  code and cons ider  whether h i s t o r i c a l  p r i o r s  were v i o l e n t  o r  
n o n v i o l e n t  r a t h e r  than  be ca tego r i zed  accord ing t o  t h e  l a t e s t  sentence. 
M r .  Neely ma in ta ined  t h a t  t h e  Board i s  capable o f  de te rmin ing  whether a  p r i o r  
o f f ense  was v i o l e n t  o r  nonv io l en t  and b u i l d i n g  t h a t  i n t o  i t s  equat ion.  However, 
he suggested t h a t  f o r  t h e  purposes o f  a  s imple t h r e s h o l d  t h e  i ssue  should be 
based on t h e  o f f ense  f o r  which t h e  t ime i s  be ing  served a t  t h e  moment, i f  f o r  no 
o t h e r  reason than t o  avo id  a  p o t e n t i a l  a d m i n i s t r a t i v e  nightmare. 

Ms. Hamm read  t h e  mandate o f  t h e  Committee f rom S.B. 1049 which r e q u i r e s  t he  
Committee t o  recommend s p e c i f i c  ca tego r i es  o f  cr imes o r  o f f ende rs  who should be 
reviewed i n  o r d e r  t o  achieve p a r i t y  f o r  o f f ende rs  sentenced under a  d i f f e r e n t  
code. She i n d i c a t e d  t h a t  she r e c a l l s  t h e  p o l l  mentioned by M r .  Neely showed t h a t  
most o f  t h e  members were i n  f a v o r  o f  some t ype  o f  p a r i t y  rev iew.  

Represen ta t i ve  B a i r d  contended t h a t  t h e  proposal  submi t ted by Senator Blanchard 
and M r .  Neely i s  n o t  c o n t r a r y  t o  t he  i n t e n t  o f  t h e  mandate rece i ved  by t he  
Committee. 

Ms. Burke suggested t h a t  w i t h  t h e  proposal  i t  would s t i l l  be necessary t o  
cons ider  t h e  form o f  r e l ease  e l i g i b i l i t y  a v a i l a b l e  under a  p a r t i c u l a r  code, 
n o t i n g  t h a t  an o l d  code sentence may have been l onge r  because o f  t h e  re lease  
mechanisms a v a i l a b l e  t o  t h e  o f fender .  Senator Blanchard s a i d  he i s  sure t h a t  by 
t h e  t ime  a  case reaches t h e  Board an ana l ys i s  o f  what a  sentence a c t u a l l y  means 
i s  e s s e n t i a l  i n  de te rm in ing  d i s p r o p o r t i o n a l  i ty. However, he mainta ined t h a t  t he  
p resen t  d i scuss ion  dea l s  w i t h  a  d i f f e r e n t  step, t h a t  o f  a t tempt ing  t o  f i n d  a  
t h r e s h o l d  which w i l l  ensure t h a t  everyone who i s  1  i k e l y  t o  o b t a i n  a  re l ease  under 
t h i s  s tandard w i l l  be presented t o  t h e  Board w h i l e  r e s t r i c t i n g  cases t h a t  
p robab ly  have no r e a l i s t i c  chance o f  meet ing t h e  standard. 

Represen ta t i ve  B a i r d  s t a t e d  t h a t  he has never agreed w i t h  M r .  Neely t h a t  t he re  
should be no c o n s i d e r a t i o n  g i ven  t o  d i f f e r e n c e s  i n  t h e  codes. He added t h a t  
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d i s p r o p o r t i o n a l  i t y  i s  such a  vague s tandard t h a t  r e q u i r e s  c o n s i d e r a t i o n  o f  a  
v a r i e t y  o f  i ssues  and f o r  p r a c t i c a l  purposes t h e  Board w i l l  be l o o k i n g  a t  t h a t  
as p a r t  o f  t h e  o v e r a l l  ques t i on  o f  d i s p r o p o r t i o n a l  i t y .  

Judge R e i n s t e i n  asked i f  a  person w i t h  a  consecu t i ve  sentence t o t a l  i n g  above t h e  
t h r e s h o l d  would be e l i g i b l e  under t h e  proposal ,  t o  which Senator Blanchard 

. suggested t h a t  t h e  consecu t i ve  sentence i s  t h e  area i n  which a  d i s p r o p o r t i o n a l i t y  
rev iew i s  p robab ly  most mer i ted .  Judge Re ins te i n  observed t h a t  t h e  i n t e n t  o f  the  
L e g i s l a t u r e  i n  deal  i n g  w i t h  people  who have p r i o r  dangerous o f fenses  i s  ev iden t ,  
adding t h a t  such i n d i v i d u a l s  p robab ly  r ece i ved  consecu t i ve  sentences because o f  
p r i o r  v i o l e n t  o f fenses .  

Judge R e i n s t e i n  commented on areas which he f e e l s  c o n s t i t u t e  d i s p r o p o r t i o n a l i t y ,  
such as s i t u a t i o n s  i n  which o l d  code o f f ende rs  were sentenced t o  a  f l a t  p r i s o n  
term w h i l e  p r o v i s i o n s  under t h e  new code p r o v i d e  t h e  p o s s i b i l i t y  o f  p roba t ion .  
He s a i d  ano ther  area o f  concern dea l s  w i t h  those o f f ende rs  i n  p r i s o n  f o r  burg1 a ry  
which under t h e  new code would be des ignated as misdemeanors. I n  a d d i t i o n ,  
Judge R e i n s t e i n  contended t h a t  c o n s i d e r a t i o n  should be g i v e n  t o  cases i n v o l v i n g  
d rug  o f f enses  committed w h i l e  on p r o b a t i o n  which have generated a  l i f e  sentence 
t h a t  would n o t  occur  under t h e  p resen t  code. 

Judge R e i n s t e i n  ques t ioned  i f  these  i ssues  a re  separate  f rom t h e  d i scuss ion  t he  
Committee has had p e r t a i n i n g  t o  a l l o w i n g  commutation f o r  c e r t a i n  people  who were 
sentenced p r i o r  t o  January 1, 1994, and who a re  n o t  e l i g i b l e  f o r  commutation i n  
o rde r  t o  match what w i l l  be a v a i l a b l e  t o  people  who commit c r imes a f t e r  t h a t  
date.  He i n d i c a t e d  t h e r e  have been d i scuss ions  about s t r i k i n g  t h e  word 
"commutation" f rom c e r t a i n  s t a t u t e s  where commutation i s  c u r r e n t l y  n o t  a1 1  owed. 
Senator B lanchard s a i d  he has n o t  g i ven  much though t  t o  t h a t  i ssue .  He added 
t h a t  t h e r e  was d i scuss ion  about whether such a c t i o n  would be a  s imp le r  s o l u t i o n ,  
b u t  he p o i n t e d  o u t  t h a t  t h e  s tandard f o r  commutation i s  l e s s e r .  Judge Re ins te i n  
ma in ta ined  t h a t  t h e r e  a re  many inmates who do n o t  f a l l  under t h e  proposal  by 
Senator B lanchard and M r .  Neely b u t  who should  be inc luded .  He added t h a t  i f  he 
makes a  s ta tement  a t  t h e  t ime  o f  sentenc ing a f t e r  January 1, 1994, t h a t  he f e e l s  
a  p a r t i c u l a r  sentence i s  c l e a r l y  excess ive and he would n o t  have imposed i t  
except  f o r  mandatory sentenc ing p r o v i s i o n s ,  t h e  o f f e n d e r  i s  e l i g i b l e  f o r  t h e  new 
commutation r ev i ew  separate  f rom t h e  i s sue  under d i scuss ion .  He emphasized t h a t  
t y p e  o f  e v a l u a t i o n  should  be poss ib l e .  

Ms. Burke i n d i c a t e d  t h a t  an area i n  which DOC has had a  d i f f i c u l t  t ime  i nvo l ves  
t h e  mandatory minimum sentences which p r o h i b i t  commutation appl  i c a t i o n s  of 
inmates w i t h  t e r m i n a l  i l l n e s s .  She suggested t h a t  i t  migh t  be a  good i dea  t o  
recommend t o  t h e  L e g i s l a t u r e  t o  a l l o w  an inmate i n  t h a t  t ype  o f  s i t u a t i o n  t o  make 
an appl  i c a t i o n  f o r  commutation. 

Represen ta t i ve  Hubbard s a i d  h i s  r e c o l l e c t i o n  o f  t h e  sense o f  t h e  Committee a t  t h e  
meet ing ment ioned e a r l  i e r  i s  q u i t e  d i f f e r e n t  than  M r .  Neely  remembers. He s t a t e d  
t h a t  h i s  f e e l i n g  a t  t h e  t i m e  was t h a t  t h e  Committee should  go fo rward  w i t h  
c o n s i d e r a t i o n  o f  a  p a r i t y  r ev i ew  and n o t  n e c e s s a r i l y  a  d i s p r o p o r t i o n a l i t y  rev iew.  
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Senator Noland asked Mr. Neely or Senator Blanchard to offer some examples of the 
type of circumstances which would be reviewed under their proposal. Mr. Neely 
pointed out that the proposal simply refers to a preliminary threshold as a 
starting point for discussion. He suggested that examples might include 
nonviolent crimes, a person who sells drugs and receives a life sentence, 
consecutive sentences that would dramatically exceed the 20-year standard or a 
sentence that is disproportionate to like offenders. He emphasized that the 
intent was to limit rather than to facilitate applications for review, largely 
as a result of Representative Baird's and Senator Blanchard's concerns about the 
number of appl ications which would 1 i kely be submitted. 

Senator Noland expressed concern that the proposal sets up a mechanism to review 
the more violent longer-term offenders rather than the less dangerous or 
nonviolent offenders who have a disproportionate or disparate sentence from 
others for the same type of crime. Mr. Neely indicated that the proposal 
represents a threshold level for disproportionate review, which he said has 
nothing to do with the nature of the offense but rather deals with the level of 
the sentence. He added that his original proposal involved the fact that the 
Legislature has created a mechanism whereby a person can have his case reviewed 
based on disproportionality, and he said he assumes that violent offenders have 
not been excluded. He emphasized that people convicted under the old code should 
have the same access to the Board since disproportionality is a matter of public 
morality. Mr. Neely also noted that the proposal simply represents a mechanism 
for review rather than facilitating the release of violent offenders. He 
suggested the need to determine the implications of a nonviolent inmate taking 
up prison space for 12 to 15 years, and he added that the position of the 
proposal is that an inmate sentenced to under ten years will not 1 i kely be able 
to make a case for disproportionality. 

Senator Bl anchard stated that a proportional i ty review would necessitate being 
realistic as to who would be eligible. He indicated that the most common 
eligible situations would include inmates serving life sentences because of an 
offense committed while on release status and those offenders with consecutive 
sentences. He commented on an example that was sent to him and which he 
previously distributed to the other members pertaining to an offender who was 
sentenced to three consecutive mandatory terms using.Hannah prior for three very 
small drug sales. Senator Blanchard reiterated that the numbers in the proposal 
are only prel iminary and acknowledged that the nonviolent numbers should probably 
be reduced. He also commented that situations involving the new drug thresholds 
constitute an issue of whether tax dollars can be used in a more efficient manner 
than imprisonment, such as drug treatment. 

In response to Representative Hubbard's request for clarification between parity 
and disproportional i ty, Senator Bl anchard expl ained that parity review ref1 ects 
a change in the law and a discussion of the extent to which old code offenders 
would benefit and receive earlier releases. He continued by stating that a 
disproportionality review involves the consideration of an inmate's sentence, the 
crime committed and his background as to whether the sentence is disproportionate 
to the crime and to people in similar circumstances. 
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I n  response t o  a  ques t i on  f rom Ms. Burke rega rd i ng  t h e  rev iew o f  consecu t i ve  
sentences, Senator B lanchard adv ised t h a t  t h e  examples he presented dep i c t ed  t h e  
types  o f  cases t h a t  would meet t h resho lds  and added t h a t  some consecu t i ve  
sentences would n o t  meet those th resho lds .  

Represen ta t i ve  B a i r d  requested t h a t  pub1 i c  tes t imony  be heard. 

Rhonda Jensen, r e ~ r e s e n t i n q  Ar izonans f o r  E f f e c t i v e  Cr imina l '  Jus t i ce ,  o f f e r e d  a  
handout o f  he r  tes t imony  ( f i l e d  w i t h  o r i g i n a l  minutes) ,  and suggested t h a t  p a r i t y  
rev iew i n c l u d e  t h e  i n d i v i d u a l s  sentences under t h e  1956 c r i m i n a l  code. Senator 
Noland p o i n t e d  o u t  t h a t  A r i zona  now has t h r e e  sentenc ing p o s s i b i l i t i e s  f o r  f i r s t  
degree murder, i n c l u d i n g  25 years  t o  l i f e ,  a  l i f e  sentence w i t h o u t  t h e  
p o s s i b i l i t y  o f  p a r o l e  and t h e  death pena l t y .  She noted t h a t  many o f f ende rs  were 
sentenced t o  l i f e  w i t h o u t  p a r o l e  when t h e r e  was no death p e n a l t y  i n  t h e  S ta te .  
She agreed t h a t  some o f  t h e  inmates t h a t  Ms. Jensen r e f e r r e d  t o  would p robab ly  
f a l l  under t h e  p o t e n t i a l  r ev i ew  proposed by Senator B lanchard and M r .  Neely.  
However, she emphasized t h e  need t o  cons ider  a l l  t h e  c i rcumstances and t h e  t h r e e  
sen tenc ing  op t i ons ,  n o t i n g  t h a t  t h e  l i f e  sentence w i t h o u t  p a r o l e  and t h e  death 
p e n a l t y  a re  e i t h e r  c o n s i s t e n t  w i t h  t h e  sentences p rov i ded  under t h e  o l d  code o r  
even harsher .  

Mar i  lvn Krausch, r e ~ r e s e n t i n a  Fami 1  i e s  Aqa ins t  Mandatory Minimums, spoke aga ins t  
mandatory sen tenc ing  and no ted  t h a t  t h e  process has need less l y  overcrowded t h e  
p r i s o n s  a t  a  h i g h  c o s t  t o  taxpayers  ( tes t imony  f i l e d  w i t h  o r i g i n a l  m inu tes ) .  

Armando Cocio, r e ~ r e s e n t i n a  Fam i l i es  Aqa ins t  Mandatory Minimums, a l s o  t e s t i f i e d  
i n  o p p o s i t i o n  t o  mandatory sentencing, commenting on t h e  s i t u a t i o n  o f  h i s  b r o t h e r  
( t es t imony  f i l e d  w i t h  o r i g i n a l  minutes) .  M r .  Neely p o i n t e d  o u t  t h a t  under t h e  
B lanchard-Neely  proposal  M r .  Coc io 's  b r o t h e r  would be e l i g i b l e  f o r  commutation 
rev iew f o r  d i s p r o p o r t i o n a l  i t y .  Judge R e i n s t e i n  noted t h a t  t h e  inmate was charged 
w i t h  a  c r ime w h i l e  on r e l e a s e  s t a t u s  and added t h a t  t h i s  case has been c i t e d  
o f t e n .  He i n d i c a t e d  t h a t  sentences under Sec t i on  13-604.02, r e l a t i n g  t o  o f fenses  
committed w h i l e  r e l eased  f rom conf inement,  cause judges t h e  most concern. He 
observed t h a t  t h e  Blanchard-Neely proposal  takes  such cases i n t o  c o n s i d e r a t i o n  
s i nce  those a re  c u r r e n t l y  mandatory 1  i f e  terms. M r .  A1 bo no ted  t h a t  t h e  r ecen t  
r e v i s i o n  o f  t h e  c r i m i n a l  code s u b s t a n t i a l l y  m o d i f i e d  S e c t i o n  13-604.02. 

I n  f u r t h e r  d i s c u s s i o n  o f  t h e  B l  anchard-Neely proposal ,  Senator B l  anchard s a i d  he 
i s  comfo r t ab le  w i t h  t h e  t h r e s h o l d  sentence o f  15 t o  20 years  f o r  v i o l e n t  
o f fenders ,  which would p i c k  up inmates who committed o f fenses  w h i l e  on re l ease  
s t a t u s  and inmates w i t h  consecu t i ve  sentences. However, he recommended t h a t  t h e  
s tandard f o r  t h e  two n o n v i o l e n t  ca tego r i es  be reduced t o  t e n  and seven years ,  
which would i n c l u d e  many o f  t h e  Hannah p r i o r  cases and p o s s i b l y  some of t h e  
burg1 ary /shopl  i f t i n g  cases. 

M r .  Neely  d isagreed  w i t h  t h e  l a t t e r  p a r t  o f  t h e  recommendation, s t a t i n g  t h a t  
t h e r e  a re  numerous methods by which an inmate can o b t a i n  e a r l y  r e l ease  under t h e  
o l d  code and many o f f ende rs  w i l l  n o t  a c t u a l l y  be s e r v i n g  t h e  f u l l  t e n  years  of 
an imposed sentence. 
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Mr. Derickson indicated that he does not feel that anyone who has committed a 
violent offense will be eligible for review under his disparity review concept 
since the new code is harsher then the old code. He said he does not have a 
quarrel with the concept discussed by Senator Blanchard and Mr. Neely with 
respect to violent offenders because there are people who have been convicted of 
violent offenses whose cases should be reviewed. However, he indicated that he 
does not agree with the threshold for nonviolent offenders, noting that there are 
so many different categories of offenders affected by the change in the penalty 
provisions of the code which should not be excluded simply because "there is 
going to be an administrative nightmare." Mr. Derickson contended that such 
problems will probably not arise in light of the testimony from Dr. Fischer that 
there are less than 1,000 people who would be eligible for parity review in the 
categories the Committee had asked him to look at, including those in prison on 
pl ea agreements. 

Mr. Derickson continued by stating that an inmate should be required in the 
petition for clemency or disparity or di sproportional i ty review to speci f ical ly 
set forth the disparity in his case. He also said the inmate should be required 
to state in the petition that he has not previously been before the Board in a 
review situation. Mr. Derickson emphasized that such measures would eliminate 
a number of the 1,000 people under consideration and focus the group to be 
reviewed in such a way as to prevent an administrative nightmare, taking into 
account some of the many inmates who are nonviolent offenders. He added that the 
important point is to at least make this group of less than 1,000 eligible for 
review in order to determine whether in concert with the concern for pub1 ic 
safety some of the bed spaces can be released for those people everyone would 
agree deserves to be incarcerated. 

Representative Baird discussed the manner in which to proceed in order to know 
the sense of the Committee and emphasized that no action would preclude anyone 
from bringing in a new proposal to the next meeting. He suggested a vote be 
taken on the straightforward parity review approach proposed by Mr. Derickson in 
which every inmate who would receive a different sentence under the new code 
would be reviewed. Representative Baird questioned if inmates whose sentences 
resulted from plea agreements are included in that proposal, to which 
Mr. Derickson answered affirmatively and added that there would be an 18-month 
difference. 

Representative Baird acknowledged that the 18-month figure is included in the 
proposal but that members can support the approach and still favor another 
number. Representative Baird indicated that the other measure to be voted upon 
is the proposal by Senator Blanchard and Mr. Neely, which contains thresholds for 
eligibility. He noted there is a difference of opinion about the threshold in 
the nonviolent area and indicated that Senator Blanchard had also mentioned a 
drug offense issue. Representative Baird also noted that the proposal excludes 
plea agreement cases. 

Representative Hubbard expressed concern about voting on such broad and vague 
proposals. Senator No1 and acknowledged that the two proposals are broad but she 
emphasized the need to reach a consensus on the route the Committee wants to take 
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i n  o rde r  t o  beg in  r e f i n i n g  a  proposal  i n t o  a  molic v iew. She a l so  
caut ioned t h e  members t h a t  t h e r e  i s  no t  much t ime lne Committee t o  meet 
i t s  s t a t u t o r y  ob l  i g a t i o n .  

Judge Re ins te i n  s a i d  he agrees w i t h  the  Blanchard-posal  as f a r  as t he  
th resho lds  a re  concerned. He r e i t e r a t e d  h i s  f o r  t h e  drug and 
bu rg l  ary/shopl i f t i n g  cases t h a t  under t h e  new code c i  b l y  be misdemeanor 
d i s p o s i t i o n s ,  and he i n d i c a t e d  t h a t  i t  i s  d i f f ic t ' im t o  vo te  w i t hou t  
knowing what t h e  parameters a re  f o r  those s i t u a t i o n s l e i n s t e i n  r e i t e r a t e d  
t h a t  t he  o t h e r  cases he i s  concerned about inclnders i n  p r i s o n  on 
mandatory sentences by way o f  p l e a  agreements and which represents  a  
s i g n i f i c a n t  number. He exp la ined  t h a t  he has d i f f  go ing  back on p l e a  
agreements. However, he commented on a  s i t u a t i o n  t h l i f f e r e n t  than going 
t o  t r i a l  i n  which an i n d i v i d u a l  charged w i t h  two coeO sa les  o f  n a r c o t i c  
drugs has one count  dropped by t h e  prosecutor  and aeement on the  o the r  
b u t  t h e  o f f ende r  s t i l l  rece ives  t h e  mandatory sentc 

M r .  Neely c l a r i f i e d  t h a t  he does n o t  b e l i e v e  t a n y  i r r e c o n c i l a b l e  
d i f f e r e n c e s  between h i s  proposal  and t h a t  o f  M r .  Det, He added t h a t  t he  
two proposals  a re  n o t  mu tua l l y  e x c l u s i v e  and he doet h i s  oppos i t i on  t o  
p a r i t y  rev iew t o  be const rued as p a r t  and pi h i s  proposal on 
d i s p r o p o r t i o n a l  i t y  . He exp l  a i  ned t h a t  t h e r e  are actee i ssues i nvol  ved . 
He no ted  f i r s t  t h e  i s sue  o f  d i s p r o p o r t i o n a l  i t y ,  whves those sentences 
t h a t  h i s t o r i c a l l y  have shocked the '  conscience. He second issue o f  f u l l  
p a r i t y ,  which i s  what t h e  Committee o r i g i n a l l y  begauss, i nvo l ves  every 
inmate whose sentence i s  d i s p a r a t e  under t he  o l d  cRhe new code, which 
he added was appa ren t l y  mod i f i ed  by 18 months. Mr.ated t h a t  t he  t h i r d  
i ssue i nvo l  ves p a r t  i a1 p a r i t y  and inc ludes  Senachard' s  and Judge 
Re ins te i n ' s  pe rspec t i ves  on c e r t a i n  drug of fenses a!the Judge's view of 
c e r t a i n  b u r g l  a r y l s h o p l  i f t i n g  s i t u a t i o n s .  M r .  Neelyed t h a t  he was n o t  
suggest ing t h a t  because a  d i s p r o p o r t i o n a l  i t y  standarexi s t  t h a t  i t  should 
automat ica l  l y  exc lude p a r i t y  rev iew.  

Representat ive B a i r d  ma in ta ined  t h a t  i n  t h e  generich between t he  two 
proposals  t h e r e  p robab ly  needs t o  be some re f inemae drug  thresholds,  
b u r g l a r y / s h o p l i f t i n g  and Hannah p r i o r s ,  adding t h a t  these issues can be 
worked ou t .  In response t o  Representat ive Hubba Judge Re ins te i n ' s  
concerns, he contended t h a t  he f e e l s  they  can vot  two proposals and 
p rov ide  t h e  Committee w i t h  a  general  sense o f  which ahey p re fe r  w i t h  t h e  
understanding t h a t  amendments t o  t h e  th resho lds  cari t t e d  and voted on. 

Representat ive B a i r d  c a l l e d  f o r  a  show o f  hands onickson proposal  f o r  
pure  p a r i t y  rev iew.  The proposal  f a i l e d  by a  vots. The vo te  on t h e  
d i  sp ropor t  i onal i t y  approach i n  t h e  B l  anchard-Neely p a r r i e d  by a  vo te  of 
13-3. 

Representat ive B a i r d  asked Senator Blanchard t o  ad; concerns w i t h  t he  
drug thresh01 d. Senator B l  anchard observed t h a t  t r i m i  n a l  code deal  s  
d i f f e r e n t l y  w i t h  some drug sa les  below a  th resho lc t  was f e l t  by many 
judges t h a t  t h e r e  a re  a  number o f  a d d i c t  s e l l e r s  ca tegory  o r  people 
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s e l l i n g  small amounts o f  drugs i n  order  t o  pay f o r  small amounts o f  drugs f o r  
t h e i r  own personal use. Senator Blanchard expla ined t h a t  group i s  d i f f e r e n t  than 
the  l a r g e r  drug sales f o r  monetary purposes. He est imated t h a t  there  are between 
150 t o  300 o f fenders  i n  t h i s  group c u r r e n t l y  i n  pr ison,  depending on whether on ly  
t r i a l s  are considered o r  p lea  agreements are included. He suggested t h a t  an 
appropr ia te  p u b l i c  p o l i c y  which i s  cons is ten t  w i t h  p u b l i c  sa fe ty  would be t o  
i d e n t i f y  those of fenders who would be amenable t o  some type o f  a l t e r n a t i v e  t o  
p r ison,  such as a  requirement f o r  i n tens i ve  r e s i d e n t i a l  drug treatment and a  
cond i t i ona l  re1  ease i n t o  i n tens i ve  probat ion.  

I n  response t o  a  quest ion from M r .  Davis regarding the  d i sp ropo r t i ona l  i t y  review 
concept t h a t  was j u s t  voted on, Senator Blanchard expla ined t h a t  t he  proposal 
would probably no t  handle the  drug issue under d iscussion unless a  consecutive 
sentence was involved.  He i nd i ca ted  t h a t  some o f  t he  inmates i n  quest ion may be 
f i r s t - t i m e ,  nonv io len t  of fenders and below any th resho ld  the  Committee could 
devise. He a1 so noted t h a t  p h i l o s o p h i c a l l y  t he  two approaches are d i f f e r e n t ,  and 
he expla ined t h a t  h i s  reason f o r  dea l i ng  w i t h  the  issue i s  no t  through a  sense 
o f  d i s p r o p o r t i o n a l i t y  bu t  more from a  p u b l i c  p o l i c y  s tandpoint  t h a t  t h i s  
p a r t i c u l a r  popu la t ion  may respond more t o  treatment than pr ison.  

M r .  Derickson asked i f  the  i n t e n t  i s  t o  inc lude on ly  those of fenders i n  p r ison 
sentenced through a  t r i a l ,  t o  which Senator Blanchard sa id  h i s  idea i s  t o  inc lude 
anyone sentenced t o  p r i s o n  under the  drug threshold.  

Representat ive Hubbard emphasized t h a t  t he  drug thresh01 ds i n  S. B. 1049 
represented a  g rea t  deal o f  d iscussion w i t h  a  number o f  p a r t i e s  involved.  He 
maintained the re  was a  reason why those amounts were se t  i n  t he  l e g i s l a t i o n  and 
added t h a t  any p a r i t y  rev iew should take those drug thresholds i n t o  account. 
Representat ive Hubbard added t h a t  u n t i l  there  i s  treatment on demand f o r  addicts  
there  w i l l  always be people doing small amounts o f  drugs who should n o t  be i n  
p r i s o n  bu t  g iven a1 te rna t i ves .  He noted t h a t  h i s  vote w i l l  always be cont ingent  
upon a  r e a l  p a r i t y  rev iew when i t  comes t o  drug th resho ld  amounts. 

M r .  Neely i nd i ca ted  t h a t  he was a  member o f  the  o r i g i n a l  code commission and he 
noted t h a t  an equal amount o f  cons idera t ion  went i n t o  fo rmula t ion  o f  those laws 
when they were f i r s t  pu t  together .  He noted t h a t  he does no t  be l i eve  there  i s  
a  p a r t i c u l a r l y  moral compulsion f o r  p a r i t y  rev iew on the  drug quest ion.  He 
added t h a t  i f  the  Leg is la tu re  i s  concerned about p r i s o n  overcrowding and chooses 
the  reduc t i on  o f  sentences f o r  i n d i v i d u a l s  i n  p r i son  because the  thresholds 
change, such an a c t i o n  can be done as a  mat te r  o f  p r a c t i c a l i t y  r a t h e r  than as a  
mat te r  o f  moral p o l i c y .  

However, M r .  Neely maintained t h a t  i n  an equ i t y  review the re  i s  no p a r t i c u l a r  
e t h i c a l  compulsion t o  rev iew cases simply because one Leg is la tu re  sees the  laws 
d i f f e r e n t l y  than another. He cont inued by s t a t i n g  t h a t  i f  the  Committee 
discusses p a r i t y  rev iew i t  should l ook  a t  i t  s t r i c t l y  from an impact-based 
perspect ive  and whether such a c t i o n  w i l l  save enough money t o  warrant i t .  He 
added t h a t  he would consider  t he  quest ion t o  be whether t he  Leg is la tu re  should 
adopt t he  issue as a  p o l i c y .  M r .  Neely i nd i ca ted  t h a t  ser ious cons idera t ion  
invo lves  whether t h e  i n t e n t i o n  o f  t he  Leg is la tu re  i s  t o  ease the  pr ison 
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overcrowding s i t u a t i o n  by reduc ing  sentences o f  people i n v o l v e d  i n  lower  l e v e l  s  
o f  n a r c o t i c s .  

Represen ta t i ve  B a i r d  c a l l e d  f o r  a  show o f  hands on whether t o  keep t h e  i s sue  o f  
drug t h resho lds  on t h e  t a b l e .  The measure c a r r i e d  by a  vo te  o f  13-2. 

Represen ta t i ve  B a i r d  asked Judge Re ins te i n  t o  address h i s  concerns w i t h  t he  
burg1 ary/shopl  i f t i n g  i ssue .  Judge Re ins te i  n  exp la ined  t h a t  dnder t h e  c u r r e n t  1  aw 
i f  an i n d i v i d u a l  commits a  s h o p l i f t i n g  a c t  i n  a  s t o r e  t h e  c r ime can e i t h e r  be a  
misdemeanor shop1 i f t i n g  o r  a  c l a s s  4 f e l o n y  b u r g l a r y .  He no ted  t h a t  t h e  f i g u r e s  
presented by Dr.  F i sche r  r e f l e c t  t h a t  371 o f f ende rs  a re  i n  p r i s o n  on 
b u r g l a r y / s h o p l i f t i n g  o f fenses.  Judge Re ins te i n  observed t h a t  those  o f fenses  
would be cons idered misdemeanors under t h e  new p r o v i s i o n s  o f  t h e  code, and he 
contended t h a t  such cases should  be reviewed. 

Represen ta t i ve  B a i r d  c a l l e d  f o r  a  show o f  hands on whether t o  keep t he  
b u r g l a r y / s h o p l i f t i n g  i s sue  on t h e  t a b l e .  The measure c a r r i e d  by a  vo te  o f  14-3.  
Represen ta t i ve  B a i r d  suggested t h e  need t o  beg in  r ev i ew ing  a  s p e c i f i c  proposal  
c o n s i s t i n g  o f  t h e  Blanchard-Neely p l a n  a t  t h e  nex t  meeting, and he recommended 
t h a t  L e g i s l a t i v e  Counc i l  be i n v o l v e d  i n  t h e  process. Senator B lanchard i n d i c a t e d  
t h a t  he would p r o v i d e  an o u t l i n e  t o  s t a f f  and t o  L e g i s l a t i v e  Counc i l .  
Represen ta t i ve  B a i r d  emphasized t o  t h e  members t h a t  s p e c i f i c  language has no t  
been adopted and t h a t  l e g a l l y  any measure i s  s t i l l  on t h e  t a b l e .  He suggested 
t h a t  s p e c i f i c  p roposa ls  t h a t  members may d e s i r e  on t h e  b u r g l a r y / s h o p l i f t i n g  and 
d rug  t h r e s h o l d  i ssues  be d r a f t e d  f o r  t h e  n e x t  meet ing.  

Senator Noland commented on t h e  l i s t  o f  o f fenses  shown by chap te r  and requested 
t h a t  any suggest ions p e r t a i n i n g  t o  c l a s s i f i c a t i o n s  be presented a t  t h e  nex t  
meet ing.  Jon i  Hoffman, Senate Research Ana lys t ,  noted t h a t  she p rov ided  t h e  
members w i t h  c o r r e c t e d  pages o f  t h e  c l a s s i f i c a t i o n  1  i s t  ( f i l e d  w i t h  o r i g i n a l  
minutes)  . 
The n e x t  meet ing w i l l  be h e l d  on Thursday, November 4, 1993, a t  9:30 a.m. The 
meet ing ad journed a t  11:44 a.m. 

s p e c t f u l l y  submi t ted,  

*c#& 
G d n i c e  C. S t e l l  
Committee Secre ta ry  

(Attachments and tapes a re  on f i l e  i n  t h e  O f f i c e  o f  t h e  Secre ta ry  o f  t h e  Senate.) 
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Cochairman Noland c a l l e d  t h e  meet ing t o  o rde r  a t  9:12 a.m. and at tendance was 
noted. See a t tached sheet f o r  o t h e r  at tendees. 

Members Present 

Joe Albo, J r .  
Duane Be1 cher  
Dr.  Michael B lock 
Audrey Burke ( f o r  Sam Lewis) 
Raul Cas t ro  
K u r t  Davis  
David Der ickson 
Senator B l  anchard 
Senator No1 and, Cochai rman 

Members Absent 

Ca ther ine  Hughes 

Karen D u f f y  
Donna Leone Hamm 
Joe Maziarz  
Stephen Neely 
Russel l  Pearce ( f o r  Joe Arpaio)  
Judge Ronald R e i n s t e i n  
Representat ive Hubbard 
Representat ive Bai  r d ,  Cochairman 

S t a f f  

Jon i  Hoffman, Senate 
Dominica Minore, House 

Jon i  Hoffman, Senate Research Analyst ,  gave an overv iew o f  t h e  d r a f t  proposal  
prepared by l e g i s l a t i v e  s t a f f ,  which i s  marked w i t h  a l a r g e  " d r a f t "  stamp t o  
d i s t i n g u i s h  i t  f rom t h e  Der ickson proposal  which i s  marked w i t h  a smal l  " d r a f t "  
stamp ( f i l e d  w i t h  o r i g i n a l  m inu tes ) .  Ms. Hoffman exp la ined  t h a t  t h e  proposal  i s  
based on t h e  Blanchard lNeely  ou t1  i n e  and o t h e r  p o i n t s  brought  ou t  a t  t h e  1 a s t  
meet ing . 
Senator B l  anchard noted t h a t  h i s  o r i g i n a l  proposal  r e f e r r e d  t o  " v i o l e n t  o f fenses"  
whereas t h e  d r a f t  on l i n e s  16, 18, 20 and 22 o f  page one r e f e r s  t o  " se r i ous  
o f fenses . "  Ms. Hoffman exp la ined  t h a t  t h e  term " se r i ous  o f f ense "  i s  de f i ned  i n  
s t a t u t e  and t h e  language i n  t h e  d r a f t  b i l l  i n co rpo ra tes  t h a t  d e f i n i t i o n ,  except 
f o r  t h e  l a s t  paragraph o f  t h e  s t a t u t e  which dea l s  w i t h  drug issues.  M r .  Neely 
p o i n t e d  ou t  t h a t  t h e  o r i g i n a l  proposal  he o f f e r e d  i nc l uded  t h e  c r i t e r i a  o f  a 10- 
t o  15-year sentence f o r  nonser ious o f fenses  w h i l e  Senator B lanchard c a l l e d  f o r  
c r i t e r i a  o f  seven t o  t e n  years,  as r e f l e c t e d  i n  t h e  d r a f t .  Senator No1 and noted 
t h a t  t h e  i s sue  i s  presented o n l y  f o r  cons idera t ion ,  t o  which M r .  Neely i n d i c a t e d  
t h a t  t h e  numbers a re  s a t i s f a c t o r y  t o  him. 

Senator Noland s a i d  she would l i k e  t o  see t h e  language on l i n e s  24 t o  28 on page 
one c l a r i f i e d  t o  ensure t h a t  t h e  Board o f  Execut ive Clemency w i l l  s t i l l  p l a y  a 
r o l e  i n  t h e  process through t h e  u t i l i z a t i o n  o f  i t s  guide1 i nes  f o r  re lease ,  r a t h e r  
than  based o n l y  on t h e  d i f f e r i n g  sentence i n fo rma t i on .  
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Former Governor Castro recommended t h a t  t he  d r a f t  1  eg i  s l  a t  i on i n c l  ude the  
con t i nua t i on  o f  t he  Committee as an overs igh t  e n t i t y .  Ms. Hoffman suggested t h a t  
i t  would be c leaner t o  r e e s t a b l i s h  the  Committee i n  a  separate proposal r a t h e r  
than i nc lude  i t  w i t h  the  d i sp ropo r t i ona l  i t y  review issue. 

M r .  Maziarz recommended t h a t  the  c r i t e r i a  on page one on l i n e s  20 and 22 be 
changed t o  inc lude the  words "o ther  than f i r s t  degree murder" a f t e r  the  phrase 
"was conv ic ted  o f  a  ser ious offense." He explained t h a t  he does n o t  be1 ieve t h a t  
t he  sentence o f  anyone convic ted o f  f i r s t  degree murder would be reduced and the  
o r i g i n a l  language would prov ide a  mechanism whereby those i n d i v i d u a l s ,  i nc lud ing  
inmates on death row, cou ld  apply f o r  review. M r .  Mazi a rz  added t h a t  i n d i v i d u a l  s  
conv ic ted  o f  f i r s t  degree murder have t h e i r  own commutation procedures avai 1  able 
t o  them. 

Senator Noland po in ted  out  t h a t  t he  l i s t  o f  pre-1978 code inmates presented a t  
an e a r l i e r  meeting by Dr. F ischer  i nd i ca ted  t h a t  a  number o f  p r isoners  have no 
se t  minimum sentence. She added t h a t  some cases may n o t  i nvo l ve  a  death sentence 
o r  a  c o n v i c t i o n  w i t h  aggravat ing circumstances and cou ld  be appropr iate f o r  
review. M r .  Maziarz suggested t h a t  a  poss ib le  a l t e r n a t i v e  might  be t o  add 
language t h a t  r e f l e c t s  "o ther  than persons under a  sentence o f  death," as opposed 
t o  h i s  e a r l i e r  suggestion. Senator Noland agreed t h a t  such a  change might 
present a  way t o  l o o k  a t  t he  var ious  op t ions  and s t i l l  deal w i t h  a  p o t e n t i a l  
d i sp ropo r t i ona l  i t y  i n  t he  case o f  no minimum sentence. Ms. Hamm maintained t h a t  
the  d i s t i n c t i o n  between death row and o ther  persons serv ing  indeterminate o l d  
code sentences i s  very  important,  adding t h a t  she would comment f u r t h e r  on the  
issue when she expla ined her  proposal.  

I n  response t o  e a r l i e r  requests from Judge Re ins te in  and Dr. Block f o r  
c l a r i f i c a t i o n  o f  t he  s t a t u t o r y  d e f i n i t i o n  o f  "ser ious offense, " Ms. Hoffman 
expla ined t h a t  t he  d e f i n i t i o n  inc ludes a l l  t he  crimes t h a t  are considered serious 
offenses, which are f i r s t  and second degree murder, mans1 aughter, aggravated 
assau l t  t h a t  r e s u l t s  i n  ser ious phys ica l  i n j u r y  o r  invo lves  weapons, sexual 
assaul t ,  any dangerous cr ime against  ch i l d ren ,  arson o f  an occupied s t ruc tu re ,  
armed robbery, bu rg la ry  i n  the  f i r s t  degree, kidnapping and sexual conduct w i t h  
a  minor under 15. She added t h a t  the  p o r t i o n  excluded from the  c r i t e r i a  i n  the  
d r a f t  l e g i s l a t i o n  invo lves  drug of fenses above the  th resho ld  l e v e l .  

Ms. Hamm addressed her  proposed amendments t o  the  d r a f t  l e g i s l a t i o n  ( f i l e d  w i t h  
o r i g i n a l  minutes).  She withdrew i tem two o f  her  l i s t ,  n o t i n g  t h a t  she would 
de fe r  ins tead t o  the  language inc luded i n  the  proposal t o  be submitted by 
M r .  Derickson. Ms. Hamm expla ined t h a t  i tem one o f  her  proposed amendment 
requ i res  t h e  Department o f  Correct ions (DOC) t o  p rov ide  actual  n o t i c e  t o  the  
inmates o f  t h e i r  requirement t o  apply f o r  rev iew before a  c e r t a i n  dead1 ine.  She 
expla ined t h a t  many inmates do n o t  have access t o  a  t e l e v i s i o n  o r  a  newspaper o r  
they may be i n  lock-down status,  the  i n f i r m a r y  o r  a  l o c a t i o n  where even a  
b u l l e t i n  board n o t i c e  may no t  s u f f i c e .  

Ms. Hamm cont inued the  explanat ion o f  her  proposed amendments by commenting on 
i tem three,  which would a1 1  ow inmates sentenced p r i o r  t o  1978 and who are serv ing 
indeterminate sentences t o  apply f o r  execut ive clemency ac t ion .  She i nd i ca ted  
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t h a t  most o f  t h e  people on Dr. F ischer 's  1  i s t  who are  serv ing  indeterminate 
sentences have a t  one t ime app l ied  f o r  a  commutation. She noted t h a t  some o f  
those people cou ld  be prov ided w i t h  a  minimum paro le  e l i g i b i l i t y  date i f  the  
Board o f  Execut ive Clemency f e e l s  t h a t  i s  appropr iate f o r  them, bu t  she po in ted  
out  t h a t  t he  d r a f t  l e g i s l a t i o n  would au tomat ica l l y  e l im ina te  a l l  o f  those 
i n d i v i d u a l s .  Ms. Hamm acknowledged t h a t  some o f  the  inmates i n  quest ion would 
be e n t i r e l y  inappropr ia te  f o r  such act ion,  bu t  she emphasized t h a t  the  dec is ion  
should be up t o  the  Board r a t h e r  than the  r e s u l t  o f  an a r b i t r a r y  dec i s ion  by the  
Committee. She a l so  acknowledged t h a t  the  punishment f o r  murder i n  Arizona now 
incorporates e i t h e r  a  death sentence, l i f e  sentence w i t h  p o s s i b i l i t y  o f  pa ro le  
o r  l i f e  sentence w i thout  p o s s i b i l i t y  o f  parole, d i s t i n c t i o n s  which the  Board o f  
Execut ive Clemency should be able t o  make. 

Ms. Hamm expla ined t h a t  t he  language presented i n  i tem f o u r  o f  her  proposed 
amendments would prov ide  a u t h o r i t y  t o  the  Board t o  consider the  comparison o f  a  
sentence imposed under the  cu r ren t  code w i t h  t h a t  o f  t h e  code e f f e c t i v e  
January 1, 1994. 

M r .  Derickson expla ined t h a t  t he  language o f  h i s  d r a f t  proposal (marked w i t h  the  
smal ler  " d r a f t "  stamp and f i l e d  w i t h  o r i g i n a l  minutes) inc ludes  the  sense o f  the  
Committee i n  dea l i ng  w i t h  most o f  t he  i n d i v i d u a l s  i n  t he  p r i s o n  popu la t ion  and 
incorpora tes  the  Bl anchard/Neely proposal . He noted t h a t  one except ion adds 
1  anguage t o  permi t  d i sp ropo r t i ona l  i t y  review f o r  c e r t a i n  i n d i v i d u a l  s  who had no t  
gone t o  t r i a l ,  namely, inmates sentenced under the  drug code i f  the  new code 
would no t  r e q u i r e  mandatory imprisonment and inmates sentenced f o r  bu rg la ry  i n  
cases o f  ac tua l  s h o p l i f t i n g  t h a t  under the  new code would n o t  be t r e a t e d  as a  
f e l  ony. 

Representat ive Ba i rd  asked i f  the  proposal takes i n t o  cons idera t ion  the  f a c t  t h a t  
some charges may have been dropped i n  a  p lea  agreement. M r .  Derickson responded 
t h a t  t h e  Board o f  Execut ive Clemency would take i n t o  account any charges t h a t  
were dismissed as p a r t  o f  a  p lea  bargain as we l l  as the  charges under which an 
inmate was sentenced. He emphasized t h a t  the  idea i s  t o  p rov ide  a  means f o r  
rev iew f o r  those i n d i v i d u a l s  and does not  mean automatic commutation. 

M r .  Neely observed t h a t  a t  the  l a s t  meeting the  Committee voted t o  proceed w i t h  
the  d i sp ropo r t i ona l  i t y  rev iew approach r a t h e r  than p a r i t y  review, and he 
expressed concern t h a t  some o f  the  suggestions i n  t he  Hamm and Derickson 
proposals appear t o  be very cons is ten t  w i t h  the  concept o f  p a r i t y  review. He 
added t h a t  i t would be inappropr ia te  f o r  t he  Leg is la tu re  t o  b a s i c a l l y  v o i d  the  
con t rac ts  t h a t  have been entered i n t o  through p lea  agreements. 

Judge Re ins te in  maintained t h a t  t he  Derickson proposal o n l y  makes an inmate 
e l i g i b l e  f o r  review, w i t h  the  Board and the  Governor s t i l l  p a r t i c i p a t i n g  i n  t he  
process. He observed t h a t  t he  proposal takes i n t o  account t h a t  someone sentenced 
f o r  a  s h o p l i f t i n g - t y p e  bu rg la ry  would no t  have been e l i g i b l e  f o r  a  felony 
c o n v i c t i o n  i f  the  cr ime was committed as o f  1994, unless the  value o f  t he  i tem 
taken was i n  excess o f  $250, regardless o f  the  o f fender 's  c r i m i n a l  h i s t o r y .  
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Senator Noland sa id  she be1 ieves t h a t  the  proposal would s t i l l  r e q u i r e  n o t i c e  t o  
be g iven t o  the  v i c t im ,  prosecutor and sentencing judge, w i t h  an oppor tun i ty  f o r  
them t o  address the  Board. M r .  Derickson agreed. 

Representat ive Ba i rd  asked Judge Re ins te in  i f  he i s  i n  f avo r  o f  t h e  Derickson 
proposal, t o  which he responded a f f i r m a t i v e l y .  Representat ive Ba i rd  questioned 
t o  what ex ten t  the  proposal would open up the  p o t e n t i a l  f o r  rev iew f o r  p lea  
bargain cases. M r .  Derickson r e i t e r a t e d  t h a t  the  on l y  doors open as a r e s u l t  o f  
t he  proposal t o  inmates who had entered p leas would inc lude those conv ic t ions  
under the  drug code t h a t  would no t  r e q u i r e  mandatory imprisonment under the  new 
code, o r  those conv ic t ions  under the  bu rg la ry  s ta tu tes  which would no longer be 
t r e a t e d  as f e l o n i e s  under the  new code. 

Senator Blanchard i nd i ca ted  t h a t  he had planned t o  prepare a separate proposal 
dea l i ng  w i t h  the  drug offenders, no t  because o f  any p a r i t y  o r  f a i rness  concept, 
b u t  more as a pub1 i c po l  i c y  issue. He expl a1 ned t h a t  some inmates who fa1 1 be1 ow 
the  new drug th resho ld  can be more e f f e c t i v e l y  handled through drug treatment and 
a l ong  pe r iod  o f  superv is ion i n  the  community. Senator Blanchard noted t h a t  the  
Derickson proposal incorporates t h a t  concept, bu t  he suggested the  need t o  be 
more s p e c i f i c  about cond i t i on ing  a reduct ion  i n  sentence o r  commutation f o r  drug 
of fenders on some type o f  successful complet ion o f  treatment.  He observed t h a t  
l a s t  year 's  DUI b i l l  might  be a good model t o  use. 

Dr. Block expressed concern w i t h  the  idea o f  opening up the  process t o  p lea  
bargains. He contended t h a t  i t  would be d i f f i c u l t  t o  determine what a sentence 
would a c t u a l l y  correspond t o  simply from the  agreed upon conv i c t i on  offenses, 
adding t h a t  t he  process would be much c leaner when l o o k i n g  a t  a conv i c t i on  a f t e r  
t he  t r i a l .  

Judge Re ins te in  commented on a s i t u a t i o n  i n  which an i n d i v i d u a l  charged w i t h  two 
counts o f  sa le  o f  n a r c o t i c  drugs under the  new th resho ld  pleads g u i l t y  t o  one 
count and goes t o  p r ison.  He maintained t h a t  such a s i t u a t i o n  would be easy t o  
determine i n  a d i s p r o p o r t i o n a l i t y  rev iew s ince the  o f fender  would no t  go t o  
p r i s o n  under t h e  new code. He added t h a t  any p r i o r  conv i c t i ons  which may have 
been dismissed i nvo l ve  a d i f f e r e n t  s i t u a t i o n .  Judge Re ins te in  i nd i ca ted  t h a t  the 
same s i t u a t i o n  e x i s t s  i n  t he  s h o p l i f t i n g  issue, -  n o t i n g  t h a t  t he  crime i s  
considered a misdemeanor under the  new code. He added t h a t  o ther  circumstances 
such as an assau l t  du r ing  a s h o p l i f t i n g  i nc iden t  i s  something t h a t  can be 
considered. However, he emphasized t h a t  inmates should no t  be e l i g i b l e  f o r  
rev iew i f  a d d i t i o n a l  charges were dropped t h a t  would have placed them above the  
th resho ld .  

M r .  Derickson cont inued w i t h  the  explanat ion o f  h i s  proposal.  He noted t h a t  
1 ines  17 and 18 on page one i n d i c a t e  a requirement f o r  t he  inmate t o  s p e c i f i c a l l y  
demonstrate i n  the  appl i c a t i o n  f o r  review t h a t  the  e l  i g i  b i l  i t y  requirements have 
been met, which would e l im ina te  some o f  t he  paperwork i n v o l v i n g  people who are 
i n e l i g i b l e .  

M r .  Derickson f u r t h e r  expla ined t h a t  l i n e s  22 through 33 o f  h i s  proposal inc lude 
the  cons idera t ion  o f  consecut ive sentences w i t h  the  Blanchard/Neely sentencing 
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c r i t e r i a .  He i n d i c a t e d  t h a t  t h e  a d d i t i o n a l  language i n  h i s  proposal  i s  t h e  
r e s u l t  o f  h i s  concern f o r  s i t u a t i o n s  i n  which an i n d i v i d u a l  rece ived,  f o r  
example, a sentence o f  s i x  years  on one o f f ense  and a consecu t i ve  sentence o f  s i x  
years  on another  o f fense,  i n  which case t h e  inmate would n o t  be e l i g i b l e  f o r  
rev iew under t h e  seven-year sentenc ing c r i t e r i a .  M r .  Der ickson s a i d  he f e e l s  i t  
was t h e  i n t e n t i o n  o f  t h e  Committee t o  cons ider  t h e  amount o f  t ime  an inmate 
occupies a bed space, which i n  h i s  example would be 12 years  r a t h e r  than  two 
s i x - y e a r  sentences. 

Senator Noland s a i d  she f e e l s  i t  was t h e  Committee's i n t e n t  t o  cons ider  a 
s p e c i f i c  sentence. Senator B l  anchard contended t h a t  when t h e  i s sue  was d iscussed 
i t  was g e n e r a l l y  accepted t h a t  cons ide ra t i on  would be g i ven  t o  t h e  t o t a l  t ime 
served i n  t h e  case o f  two consecut ive s i x - y e a r  sentences. 

M r .  Der ickson con t inued  h i s  p resen ta t i on  by commenting on 1 i n e  15 o f  page two of 
h i s  proposal ,  n o t i n g  t h a t  t h e  o r i g i n a l  1 anguage appeared t o  r e q u i r e  t h e  Board o f  
Execut ive Clemency t o  make a re l ease  d e c i s i o n  i n  each case where i t  made a 
commutation dec i s i on .  He ma in ta ined  t h a t  t h e  i n t e n t  o f  t h e  Committee was t o  have 
t h e  Board make a de te rm ina t i on  as t o  whether a sentence was d i s p r o p o r t i o n a t e  and 
a d j u s t  any d i s p r o p o r t i o n a t e  sentences, l e a v i n g  t h e  re l ease  d e c i s i o n  t o  another 
t ime.  He noted, however, t h a t  t h e r e  may be s i t u a t i o n s  when a p r o p o r t i o n a l i t y  
adjustment o f  a sentence would r e q u i r e  immediate re l ease  o f  a p r i sone r ,  a t  which 
t ime  t h e  Board should a l s o  make t h e  re l ease  dec i s i on .  

M r .  Der ickson commented on h i s  f i n a l  change l i s t e d  on l i n e s  33 t o  36 on page two, 
which a l l ows  t h e  Board t o  cons ider  t h e  d i f f e r e n c e s  between t h e  new code and t he  
1978 code. 

D iscuss ion  f o l l owed  on each o f  t h e  i n d i v i d u a l  amendments t h a t  were proposed t o  
t h e  d r a f t  l e g i s l a t i o n  prepared by l e g i s l a t i v e  s t a f f .  Regarding i t e m  one o f  
Ms. Hamm's recommendations p e r t a i n i n g  t o  a n o t i c e  p rov ided  by DOC t o  t h e  inmates, 
Senator Noland asked Ms. Burke i f  t h e  suggested 60-day t ime  p e r i o d  was a 
reachable goal  f o r  DOC. Ms. Burke responded t h a t  60 days would be a reasonable 
t ime  i f  DOC would o n l y  be r e q u i r e d  t o  prepare and send a s tandard ized  n o t i c e  t o  
each inmate s p e c i f y i n g  t h e  c r i t e r i a  and e l  i g i b i l  i t y  f o r  rev iew.  However, she 
recommended t h a t  90 days would be more app rop r i a te  t o  i n s u r e  p roper  d i s t r i b u t i o n .  

Represen ta t i ve  B a i r d  ma in ta ined  t h a t  Ms. Hamm's proposal  a c t u a l l y  r e q u i r e s  DOC 
t o  n o t i f y  t h e  p a r t i c u l a r  inmates who a re  e l i g i b l e  f o r  rev iew,  which would be an 
a1 t oge the r  d i f f e r e n t  t a s k  and r e q u i r e  ana l ys i s  o f  t h e  records.  Ms. Hamm 
emphasized t h a t  t h e  i n t e n t  o f  he r  proposal  was f o r  w r i t t e n  n o t i c e  t o  be p rov ided  
t o  each inmate, which would a l s o  o f f e r  p r o t e c t i o n  f o r  DOC s ince  an at tempt  t o  
o n l y  n o t i f y  e l i g i b l e  inmates cou ld  miss someone who i s  qua1 i f i e d .  She added t h a t  
t h e  Committee may want t o  cons ider  whether t o  r e q u i r e  each inmate t o  s i g n  of f  
upon r e c e i p t  o f  t h e  n o t i c e  and i n d i c a t e d  t h a t  some p r o v i s i o n  would have t o  be 
made f o r  those  inmates who cannot read. 

Dr. B lock  suggested t h a t  a 120-day dead1 i n e  would enable DOC t o  r e s t r i c t  m a i l i n g s  
t o  those inmates who f i t  t h e  f o u r  ca tego r i es  t h a t  have been i d e n t i f i e d  so as t o  
p reven t  a p p l i c a t i o n s  f rom inmates who do n o t  a c t u a l l y  q u a l i f y .  
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Representative Hubbard maintained that a combination of a notice in each inmate's 
mail box and the normal channel of communications would blanket the entire prison 
population, adding that the notice should indicate where appl ications can be 
found. 

Mr. Belcher suggested the need for 1 anguage to allow exceptions to be made within 
the time frame for those circumstances in which a mass mailing might not reach 
some of the inmates who could be affected by parity review. 

Mr. Albo emphasized that victims also have to be involved in the process. 

Representative Baird suggested that a general notice be provided to inmates to 
i ncl ude the el igi bi 1 i ty requirements and the deadl i ne to apply. He recommended 
that the notice not include an application. He noted that the issue of whether 
to have the inmates sign off upon receipt of the notice is problematic and would 
probably not be necessary. However, Representative Baird said it would be 
advantageous to clarify that inmates cannot claim that they did not receive 
notification and have a cause of action. He acknowledged that the concern raised 
by Mr. Belcher may need to be considered. 

Mr. Maziarz suggested that item one of Ms. Hamm's proposal be modified by 
striking the word "actual" and inserting the word "constructive," with the 
understanding that DOC would have to make the best attempt possible to provide 
a notice to each inmate. 

Ms. Hamm emphasized the importance of insuring that each inmate receives actual 
notice since there will be a deadline in which they can make application for 
review. She contended that there could be a number of reasons why an inmate 
could miss the entire segment of time when the notices are being distributed. 
In addition, Ms. Hamm stated that DOC should be required to make the appl ications 
for review readily available to inmates upon request. 

Senator No1 and asked that the Committee consider Representative Bai rd' s 1 anguage 
for the notice, including el igi bil i ty requirements, the deadl ine for appl ication 
and the provision of the law. She requested that at the next meeting DOC be 
prepared to comment on the appropriateness of a 60-day or 90-day requirement for 
notification and how an actual notice to all inmates, including a sign off 
acknowledging receipt, could be accompl i shed. Senator No1 and added that a 
provision should be included to indicate that notices and eligibility 
requirements be available in all of the law libraries at all of the units. 

Ms. Hoffman explained that the draft legislation requires inmates el igi ble for 
review to make an application and does not designate the preparation of forms. 
Senator Noland said she does not necessarily feel that forms are being prescribed 
but rather the actual eligibility requirements and the deadlines. 

Senator Noland asked for suggestions on the length of the application process. 
Ms. Hamm indicated that a year from the receipt of notice would be a reasonable 
amount of time and would allow the Board of Executive Clemency ample time to 
schedule the hearings in addition to the hearings they are already mandatorily 
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required to conduct. Senator Noland clarified that the time frame in question 
only involves the application process and does not place the responsibility on 
the Board to finish the review in a particular period of time. 

Judge Reinstein questioned why the appl ication process should be set any 1 onger 
than that of the process of petitioning for post conviction re1 ief, which is set 
at a limit of 9 0  days from the time of entry of judgment of guilt or sentencing. 

(Note: The following recommendations were drawn from the discussion and the Hamm 
and Derickson proposals and will be incorporated into another draft document to 
be considered at the next meeting. In all cases, the page and 1 ine references 
pertain to the draft proposal produced by legislative staff.) 

The Committee decided by a show of hands to include in the draft the provision 
for a 90-day application process following the period of actual notification by 
DOC. 

As suggested by Mr. Mazi arz, the Committee decided by a show of hands to include 
the following language in the draft on page one, lines 20 and 22: after the word 
"offensen add "except persons under a sentence of death." 

In response to Senator Noland's concern for the need to reflect that a different 
sentence can be recommended by the Board as opposed to commutation, the Committee 
decided by a show of hands to include the following language in the draft, as 
suggested by Representative Baird, on page one, line 27: after "commutation" add 
"or reduction." 

The Committee decided by a show of hands to incorporate the following language 
from Mr. Derickson's proposal into the draft on page one, line 13: after 
"appl ication" add "which specifically demonstrates that the inmate's el igi bil ity 
requirements have been met. " 

There was discussion of Mr. Derickson's proposal to add the words "or consecutive 
sentences" after the word "sentence" on 1 ines 17, 19, 21 and 23 on page one of 
the draft. Dr. Block indicated that the issue is a conceptual one and that there 
is a difference between the disproportionality of a conviction for a specific 
single act and the disproportionality for an aggregate sentence. Mr. Maziarz 
agreed, adding that the Committee should not 1 ightly qua1 ify offenders for review 
in cases where a judge has decided to impose consecutive sentences. Judge 
Reinstein also agreed but suggested an exception should be made for those 
instances in which it was mandatory that the judge impose a consecutive sentence, 
such as in the case of an offender who commits a class 4 crime while on probation 
and the sentence stacks up to seven years. Senator No1 and indicated that staff 
will devise clarifying 1 anguage for the next draft to reflect that the reference 

.I to consecutive sentences would be based on mandatory sentences. 

There was discussion of item four of Ms. Hamm's proposal, which proposed to 
strike the words "served by similarly situated offenders" on 1 ine 3 0  of page one 
of the draft and substitute the words "imposed for similar offenses under the 
criminal code effective January 1, 1994. " Senator Bl anchard opposed the 1 anguage 
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proposed by Ms. Hamm, s t a t i n g  t h a t  i t  changes the  e n t i r e  idea o f  a 
d i sp ropo r t i ona l  i t y  concept, which the  Committee has a l ready agreed on, t o  a 
p a r i t y  concept. 

The Committee decided by a show o f  hands no t  t o  inc lude the  language i n  i tem fou r  
o f  t he  Hamm proposal . 
There was d iscuss ion  o f  t he  proposal by M r .  Derickson t o  add t h e  words " i f  
commutation would r e s u l t  i n  an immediate re lease" a t  the  beginning o f  the 
sentence on page one, l i n e  32. Senator Blanchard expressed concern t h a t  w i t h  the  
language a reduc t i on  i n  sentence which caused an inmate's re lease two years i n  
t he  f u t u r e  would n o t  necessar i l y  o f f e r  another oppor tun i t y  f o r  a rev iew o f  the  
publ i c sa fe ty  issue. 

Representat ive Ba i rd  sa id  i t  appears t h a t  M r .  Derickson was s t a t i n g  t h a t  p u b l i c  
sa fe ty  should n o t  be an issue where there  w i l l  not  be an immediate re lease s ince 
the  inmates w i l l  go through the  Board o f  Execut ive Clemency process. 

Representat ive Hubbard questioned i f  the  1 anguage adds add i t i ona l  c r i t e r i a .  
' 

M r .  Derickson i n d i c a t e d  t h a t  w i t h  the  o r i g i n a l  language an inmate cou ld  l o s e  h i s  
chance f o r  commutation because o f  a p o s s i b i l i t y  o f  a publ i c  sa fe ty  issue some 
t ime i n  the  fu tu re ,  even though the  sentence i s  c l e a r l y  excessive. He added t h a t  
t he  i n t e n t  o f  t he  proposed change i s  t o  insure  t h a t  t he  Board takes the  p u b l i c  
sa fe ty  i ssue i n t o  account i n  t he  case o f  immediate re lease bu t  does n o t  suggest 
t h a t  the  same cons idera t ion  w i l l  no t  be provided f o r  a l l  o ther  cases. 

Senator B l  anchard observed t h a t  t he  o r i g i n a l  d r a f t  inc ludes an assessment o f  
p u b l i c  sa fe ty  i n  every case and added t h a t  t he  e f f e c t  o f  the  Derickson proposal 
i s  t o  ensure t h a t  t he  p u b l i c  sa fe ty  issue would no longer  be a requirement i f  
the re  w i l l  n o t  be an immediate re lease.  Senator Blanchard i nd i ca ted  he would be 
comfor table w i t h  the  language i f  there  was assurance t h a t  a second s tep  would be 
a v a i l a b l e  t o  inc lude a cons idera t ion  o f  p u b l i c  sa fe ty  before re lease.  

M r .  Derickson contended the re  would be a separate dec i s ion  on p u b l i c  sa fe ty  
somewhere down t h e  l i n e  a f t e r  a commutation. He acknowledged t h a t  a d r a f t i n g  
problem e x i s t s  bu t  i nd i ca ted  t h e  problem can be resolved. Senator Noland 
suggested t h a t  M r .  Derickson d r a f t  language t h a t  b e t t e r  de f ines  h i s  i n t e n t .  She 
noted t h a t  i t  appears the  Committee consensus i s  t o  leave the  publ i c  safety 
language as i t  i s  i n  t he  o r i g i n a l  d r a f t .  

M r .  Derickson commented on language i n  h i s  proposal which inc ludes the 
d i f f e rences  between the  codes as one o f  t he  c r i t e r i a  i n  determin ing whether a 
sentence i s  f a i r l y  excessive, adding t h a t  t he  language does no t  c o n s t i t u t e  a 
requirement f o r  p a r i t y  review. 

M r .  Neely sa id  he does no t  be l i eve  there  i s  anyth ing i n  the  o r i g i n a l  language 
t h a t  would prec lude the  Board o r  anyone e l s e  from comparing a sentence under the  
new code t o  one under t h e  o l d  code, bu t  he noted t h a t  such s p e c i f i c a t i o n  would 
i nvo l ve  automatic p a r i t y  review. 
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Ms. Hamm disagreed and noted t h a t  page one, l i n e  30, r e f e r s  t o  " the  sentence 
served," i n  which case the  on l y  comparison t h a t  can be made i s  t h a t  o f  the  
sentence which someone has already served. She explained t h a t  i s  why she 
attempted i n  her  proposal t o  make a d i s t i n c t i o n  t o  r e f l e c t  t he  sentence imposed 
r a t h e r  than the  sentence a c t u a l l y  served. Ms. Hamm maintained t h a t  the  
d i sp ropo r t i ona l  i t y  issue, p a r t  i cu l  a r l y  under the  cu r ren t  1 anguage, w i  11 no t  have 
the  e f f e c t  o f  r e c t i f y i n g  i n j u s t i c e s .  

As suggested by Senator Blanchard, the  Committee decided by a show o f  hands t o  
s t r i k e  the  words "served by" on 1 i n e  30 of page one and i n s e r t  "imposed on. " I t  
was decided t h a t  M r .  Derickson's proposed language would a1 so be inc luded i n  the  
d r a f t  f o r  considerat ion.  

Senator No1 and i nd i ca ted  t h a t  M r .  Der i  ckson' s proposal s p e r t a i n i n g  - t o  drug 
thresholds and burg1 ary/shopl i f t i n g  would be held. 

I t  was decided t h a t  t he  next  d r a f t  would no t  inc lude the  re instatement  o f  t he  
Committee as proposed by Former Governor Castro, bu t  i t  was agreed t o  separate ly  
l i s t  t he  issue as a p o t e n t i a l  recommendation t o  the  Leg is la tu re .  

Senator Noland announced t h a t  t he  next  meeting would be he ld  around the  f i r s t  o f  
December. Representat ive Ba i rd  suggested t h a t  t he  n o t i c e  o f  t h e  meeting i n c l  ude 
a statement t o  a l l  members t h a t  t he  Committee w i l l  probably be v o t i n g  on the  
issues. 

Senator No1 and i nd i ca ted  t h a t  she would 1 i ke the  d r a f t  made a v a i l  ab le f o r  pub1 i c  
rev iew the  week before the  meeting, adding t h a t  p u b l i c  test imony would be taken 
before a f i n a l  vote o f  t he  Committee. She requested t h a t  any a l t e r n a t i v e  
recommendations be submitted t o  s t a f f .  

The meeting adjourned a t  11 :OO a.m. 

R e s ~ e c t f u l  l y  submitted, 

~ a k f c e  C. S te l  1 
Committee Secretary 

(Attachments and tapes are on f i l e  i n  t he  Off ice o f  t he  Secretary o f  the  Senate.) 
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Cochairman B a i r d  c a l l e d  t h e  meet ing t o  o rde r  a t  9:40 a.m. and at tendance was 
noted. See a t tached  sheet f o r  o t h e r  a t tendees.  

Members Present 

Joe Albo, J r .  
Duane Be1 cher  
Dr .  Michael  B lock  
Audrey Burke ( f o r  Sam Lewis) 
Raul Cast ro  
K u r t  Dav is  
Dav id  Der ickson 
Represen ta t i ve  Hubbard 
Represen ta t i ve  Ba i r d ,  Cochairman 

Karen D u f f y  
Donna Leone Hamm 
Joe Maziarz  
Stephen Neely 
Russel 1  Pearce ( f o r  Joe Arpa io )  
Judge Ronald R e i n s t e i n  
Ca ther ine  Hughes 
Senator B l  anchard 
Senator No1 and, Cochairman 

Members Absent S t a f f  

None J o n i  Hoffman, Senate 
Dominica Minore,  House 

Represen ta t i ve  B a i r d  t o l d  those present  t h e  b i l l  d r a f t  would be presented by 
S t a f f ,  f o l l o w e d  by a  d e s c r i p t i o n  on amendments, p u b l i c  tes t imony,  and a  vo te  on 
t h e  amendments and p roposa ls  f o r  l e g i s l a t i o n .  Represen ta t i ve  B a i r d  a1 so po in ted  
ou t  t h e  Committee had o n l y  completed h a l f  i t s  des igna ted  t a s k  and should be 
recommended f o r  c o n t i n u a t i o n .  

Dominica Minore, House Research Ana lys t ,  exp la ined  t h e  d r a f t  be fo re  t h e  members 
was t h e  one t h a t  had been worked on i n  p rev ious  meet ings and t h a t  new language 
had been added which would be d iscussed.  Language adding t o  t h e  e l i g i b i l i t y  
requ i rements  exc l ud ing  f rom rev iew c e r t a i n  p r i sone rs ,  requ i rements  f o r  a  p r i s o n e r  
t o  make a p p l i c a t i o n  w i t h i n  n i n e t y  days f o r  rev iew f rom n o t i f i c a t i o n ,  n o t i f i c a t i o n  
by Department o f  Co r rec t i ons  (DOC), c r i t e r i a  f o r  mandatory consecu t i ve  sentences, 
and language exc l ud ing  death sentences f rom t h e  c r i t e r i a  were a l l  addressed i n  
t h e  b i l l  d ra f t .  Ms. Minore exp la ined  M r .  Maz iarz  would be o f f e r i n g  language 
address ing t h e  death sentence c r i t e r i a .  C l  a r i  f y i  ng 1  anguage changes were a1 so 
made i n  a d d i t i o n  t o  an a p p r o p r i a t i o n s  s e c t i o n  and a  de layed repea l  sec t i on .  

M r .  Der i ckson  exp la ined  h i s  amendment would pe rm i t  p a r i t y  o r  d i s p r o p o r t i o n a l  i t y  
rev iew f o r  a l l  d rug  o f fenses  which would n o t  r e s u l t  i n  mandatory d i s p o s i t i o n  t o  
p r i s o n  i f  committed a f t e r  January 1, 1994. I t  would a l s o  a f f e c t  those who are 
conv i c t ed  o f  s h o p l i f t i n g - t y p e  b u r g l a r i e s .  Represen ta t i ve  B a i r d  asked how one 
would t e l l  what agreement had been made v i a  p l e a  barga in .  M r .  Der ickson 
exp la i ned  i t  was p o s s i b l e  t o  d i s t i n g u i s h  what sentences were f o r  what cr imes.  
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Senator B lanchard exp la i ned  h i s  amendment was t o  t h e  Der ickson amendment and 
would add "drug t rea tment  and counsel i n g "  t o  t h e  b i l l  as a  more economical o p t i o n  
t o  deal  i n g  w i t h  those persons conv i c t ed  o f  a  d rug  cr ime who a re  d rug  a d d i c t s  who 
s o l d  ve r y  smal l  amounts t o  supply  t h e i r  own h a b i t s .  

M r .  Maz iarz  exp la i ned  h i s  amendment would need t o  be amended v e r b a l l y  t o  address 
" those  c o n v i c t e d  o f  a  se r i ous  o f f ense  and f i r s t  degree murder."  He exp la i ned  t he  
amendment was t h e  r e s u l t  o f  pre-1978 Code. Mrs. Hamm commented a  number o f  
people  s t i l l  a re  n o t  e l i g i b l e  f o r  p a r o l e  a t  any t ime  un less  they  rece i ve  
commutation o f  t h e i r  sentence f i r s t  which would make them p a r o l e - e l  i g i  b l  e. Mrs. 
Hamm added she b e l i e v e d  t h e  number would be above 160 who would f a l l  under t h a t  
ca tegory .  

Ms. Burke s t a t e d  t h e  o n l y  way anyone would be e l i g i b l e  who was sentenced f o r  
murder p r i o r  t o  1973, would be t o  submit commutations. Senator Blanchard 
ques t ioned  whether p a r i t y  rev iew would r e a l i s t i c a l l y  l e a d  t o  an e a r l y  r e l e a s e  f o r  
f i r s t  degree murder f o r  a  person who has been denied commutation and commented 
on t h e  need t o  con t i nue  t o  exc lude f i r s t  degree murder i n  t h e  d r a f t .  

Senator Noland exp la i ned  her  amendment would a f f e c t  o n l y  those people under t he  
c u r r e n t  c r i t e r i a  and would i n s e r t  language s t a t i n g  "was o f f e r e d  a  p l e a  agreement 
o f  l e s s  than  one-ha1 f o f  t h e  sentence f i n a l l y  imposed. " Represen ta t i ve  Bai r d  
commented on t h e  1  ack o f  recorded p l e a  agreements, and exp la i ned  t o  t h e  Committee 
t h e r e  i s  u s u a l l y  no r e c o r d  o f  p l e a  agreements as t hey  sometimes t ake  p l ace  over 
t h e  phone. 

Judge R e i n s t e i n  a f f i r m e d  Represen ta t i ve  B a i r d ' s  comments on p l e a  agreements, 
which a re  n o t  a  ma t t e r  o f  pub1 i c  record .  M r .  Neely added t h e  p l e a  ba rga in  i s  
based on o f fenses ,  n o t  t ime  which i s  based on t h e  assumption a1 1  cases cannot be 
taken  t o  t r i a l .  Dr.  B lock  commented t h a t  Senator Noland's proposal  b r i n g s  t o  
l i g h t  some fundamental i ssues  which need t o  be cons idered by t h e  Committee. 

Governor Cas t ro  s t a t e d  o p p o s i t i o n  t o  t h e  b i l l  d r a f t ,  c i t i n g  problems he 
env i s i oned  based on h i s  exper ience as a  p rosecu to r  and as a  judge. He a lso  
added h i s  comments on t h e  i s sue  o f  p l e a  barga ins,  adding p l e a  ba rga in i ng  i s  a  
cho i ce  o f  economics. Represen ta t i ve  B a i r d  added he was unsure whether t h e  p l ea  
ba rga in  i s sue  can be reasonably  d e a l t  w i t h .  

Mr. Neely moved the bi 1 1  draft be forwarded to the Legislature for further 
consideration. Mr. Derickson SECONDED the motion. 

PUBLIC TESTIMONY 

Mari 1 yn Krausch, Coordinator, Fami 1 i es Against Mandatory Sentencing, thanked 
Governor Cas t ro  and Senator B l  anchard f o r  t h e i r  work on t h e  1  e g i  s l  a t i o n ,  and read 
a  l e t t e r  f rom Renee Yank t o  t h e  Committee rega rd i ng  Mrs. Krausch's son, P h i l l i p  
( f i l e d  w i t h  o r i g i n a l  minutes) .  Represen ta t i ve  B a i r d  asked i f  P h i l l i p  would be v 

e l i g i b l e  under t h e  new l e g i s l a t i v e  p roposa l .  Mrs. Krausch s a i d  she b e l i e v e d  he 
would f a l l  under page 1, 1  i n e  28. She f u r t h e r  added her  disagreement w i t h  page 
2, l i n e  20 o f  t h e  b i l l  d r a f t .  
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Jonnie Reasoner, representing herself, added support for Governor Castro's 
remarks and told the Committee her husband was currently serving 30 years, and 
will have served 13 years of his term in January, 1994. Representative Baird 
asked what her husband had been convicted for. Mrs. Reasoner told the Committee 
he was serving a term for auto theft. 

Senator Noland pointed out Mr. Reasoner would probably be eligible for parity 
review under this legislation and that the Committee was trying to come up with 
guidelines to address the disproportionality of current sentences. Senator 
Noland commented on the amount of people who send letters to members of this 
Committee, be1 ieving them to be the Parity Review Committee. Senator Noland 
asked Mrs. Reasoner if she approved of the draft legislation. Mrs. Reasoner 
commented on prisoners and their reactions to the Committee. 

Lynn Doucette, on behalf of John Bauman, told the Committee Mr. Bauman had been 
sentenced to three terms with a total sentence of 33 1/3 years. Ms. Doucette 
explained the charges were drug related and asked about the possibility of 
commutation under the draft 1 egi sl ation. Judge Reinstein explained the "Rule 32"  
process and its possible relation to Mr. Bauman's case. 

Mr. Neely pointed out that the three cases testified to would each be affected 
positively by the proposed legislation. 

Louise Wi 1 son, representing himself, told the Committee she had been attending 
the meetings for her own knowledge and that parity and disproportional i ty are not 
the same thing. Ms. Wilson continued her remarks, stating she had hoped for 
fairness from the Committee, and that the issue is a moral one. She commented 
on the 1994 Criminal Code and the Committee's attempt to rewrite the laws. Mr. 
Wilson concluded by stating she was sorry the Committee felt a need to cater to 
people who fear crime, and the Committee was taking away hope. Representative 
Bird countered by saying the Committee is well aware of its charge and its 
attempt to do what was intended by the Legislation forming the study committee. 

Representative Noland WITHDREW her amendment for consideration by the Committee, 
adding her concern with the plea bargain process. Mr. Neely and Mr. Derickson 
compared the ways plea bargains are entered into by Maricopa and Pima Counties. 

Mr. Derickson MOVED his amendment dated 11/22/93. Representative Hubbard 
SECONDED the motion. 

Senator Blanchard moved his amendment to Mr. Derickson's amendment dated 
11/22/93, referencing the Deri ckson amendment. 

Mr. Neely stated opposition to the amendments. Senator Blanchard asked for the 
w Committee's support of the amendments, adding it was an issue addressing public 

safety. Mrs. Hamm stated the amendment fails to consider commutations or 
• reductions of sentences. 

The amendment PASSED by voice vote. 

Mr. Derickson moved his amendment, AS AMENDED. 
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Ms. Hughes stated support for the amendment, asking that factors involved with 
plea bargains be included for further review. b 

Ms. Burke listed statistics from a memo prepared by Darrell Fisher of the 
Department of Corrections, stating 5,323 inmates would be affected by the 
proposed legislation and that 283 would be subject to parity review under the 
burglary/shopl ifting section. Mr. Belcher asked if a person was a1 lowed to apply 
for a commutation under the current system. Judge Reinstein answered it was not 
allowed in a flat-time sentence. 

Representative Hubbard pointed out the passage of the recommendations would a1 low 
it to be considered by the full standing Committees, and would be subject to 
further discussion and review. Judge Reinstein added he was in favor of the 
amendments, and that the Board of Pardons and Paroles may not approve a 
commutation or the Governor may not approve. 

Representative Baird added his support for continuing the study of the parity - 
disproportionality issue. 

The amended Derickson amendment PASSED. 

Mr. Maziarz moved to amend subsections C and D to read "Was convicted of 
a serious offense, OTHER THAN FIRST DEGREE MURDER.. ." The motion was 
seconded by Senator Noland. The amendment PASSED by voice vote. 

Mr. Derickson moved the draft bill as AMENDED. The bill was SECONDED by 
Mrs. Hamm. 

Ms. Burke stated Mr. Lewis' position of opposition to parity review and his 
concern for the protection of the public and cited the high recidivism rate as 
proven by a recent five-year study. Ms. Burke added she had discussed with Mr. 
Lewis what the Department could do regarding notice to inmates if the legislation 
passed. It was decided by the Department 90 days was sufficient notice time and 
it would not be a personal notice to each inmate; rather, it would be posted in 
areas where inmates would have access to the instructions as well as forms for 
application. 

Mrs. Hamm stated currently in the commutation process, an inmate is only allowed 
to apply for-a commutation of the sentence currently serving and must be two 
years into the sentence before he can apply. If there is more than one sentence, 
he must serve two years of each before applying for each commutation. Mrs. Hamm 
asked if the legislation would include allowing the Board of Executive Clemency 
to commute the entire package. Representative Baird answered it was his 
understanding the whole package would be considered. 

1 

Mr. Neely cited a study in which Arizona has a lower conviction rate than the 
national average and that Arizona's sentences are not significantly longer than . 
other states. 
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Ms. Burke pointed out the commutation of sentences is a Board rule, and not a 
statutory one. Representative Baird added legislation would take precedence over 
rules . 

The draft recommendation, AS AMENDED, FAILED by a roll call vote of 
8-10-0. (Attachment #1) 

Senator Noland moved the. draft recommendation with only the Maziarz 
amendment. The motion CARRIED by a roll call vote of 14-4-0. (Attachment 
#2 1 
Governor Castro moved his recommendation (fi 1 ed with original minutes), 
with 1 anguage making the Sentencing and Parity Review Commi ttee permanent 
being struck from the recommendation. Mrs. Hamm SECONDED the motion. 

Mrs. Hamm stressed the need for continuing the work of the Committee. Senator 
Noland added the need to examine the various classifications. Senator Bl anchard 
added support for continuing the Committee for another year, as a permanent 
Committee should not be in place in light of the two-year legislative terms. 

The motion CARRIED by a roll call vote of 12-6-0. (Attachment #3) 

The meeting was adjourned at 11:40 a.m. . 

Respectfully submitted, 
I 
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(Attachments and tapes on file in the Office of the Secretary of the Senate.) 




