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SUMMARY 

The Board of Optometry has primary responsibility for regulating the practice 

of optometry in Arizona. The duties of the Board include evaluating appli- 

cations for examination and licensure, administering examinations, issuing 

licenses, and enacting rules and regulations concerning licensed optometrists. 

Prior to 1979 legislative changes, the Board consisted of three optometrists 

appointed by the Governor to serve four-year terms. Legislative changes 

expanded Board membership to five individuals, four optometrists and one member 

representing the general public. 

The Board and its activities are funded through fees charged for examinations 

and licenses issued. Ten percent of the fees received are deposited in the 

State General Fund while the remaining 90 percent are used for Board operations 

within the limits of an annual budget approved by the Legislature. 

Our review of the Board of Optometry revealed that while regulation of 

optometrists by a state agency is needed, the Board of Optometry has not 

fulfilled this need. This assessment is based on the findings that: 

1. The Board of Optometry has not effectively protected the public from 

incompetent or unscrupulous optometrists. (page 15 ) 

2. The examination process of the Board of Optometry is not in 

compliance with state law and is of questionable validity. (page 38) 

Our review also revealed that the Board of Optometry has not revised 

promulgated rules which are inconsistent with federal regulations and Arizona 

statutes. (page 53) 



I n  a d d i t i o n ,  o u r  r ev iew d i s c l o s e d  t h a t  s i n c e  f i s c a l  y e a r  1976-77, t h e  Arizona 

Board o f  Optometry h a s  s u b s t a n t i a l l y  improved t h e  documentat ion and r e c o r d i n g  

o f  i t s  proceed ings ;  however, a d d i t i o n a l  improvements a r e  s t i l l  needed t o  a s s u r e  

Board r e c o r d s  a r e  main ta ined  i n  a manner c o n s i s t e n t  w i t h  s t a t u t o r y  

requ i rements .  (page 65)  

Our rev iew a l s o  d i s c l o s e d  t h a t  t h e  Arizona Board o f  Optometry h a s  been 

s u b s t a n d a r d  i n  i t s  encouragement and u s e  o f  p u b l i c  i n p u t  i n  i t s  o p e r a t i o n s .  

I n f o r m a t i o n  r e g a r d i n g  meet ing n o t i c e s ,  proposed r u l e s  and r e g u l a t i o n s ,  

l e g i s l a t i v e  p r o p o s a l s ,  and Board a c t i o n s  h a s  n o t  been a d e q u a t e l y  p rov ided  t o  

l i c e n s e d  o p t o m e t r i s t s  o r  t h e  consumers o f  o p t o m e t r i c  s e r v i c e s .  (page  7 9 )  

Our rev iew r e v e a l e d  t h a t  changes i n  t h e  l i c e n s e  renewal  sys tem can improve t h e  

e f f i c i e n c y  and e f f e c t i v e n e s s  o f  Board o p e r a t i o n s .  (page 88) 

F i n a l l y ,  a n  a n a l y s i s  o f  r e c e n t  l e g i s l a t i v e  a c t i o n s  i n  o t h e r  s t a t e s  r e v e a l e d  

t h a t  23 s t a t e s  have a u t h o r i z e d  o p t o m e t r i s t s  t o  u s e  s p e c i f i e d  d rugs  o r  pharma- 

c e u t i c a l  a g e n t s  i n  t h e i r  p r a c t i c e .  (page 93)  

It i s  recommended t h a t  one o f  t h e  two f o l l o w i n g  a l t e r n a t i v e s  be cons ide red :  

1. Arizona Revised S t a t u t e s ,  T i t l e  32,  Chap te r  16,  be  amended t o  p rov ide  

t h e  Board o f  Optometry w i t h  t h e  s p e c i f i c  r equ i rement  t o  i n v e s t i g a t e  

a l l  compla in t s  and t o  expand enforcement  r e s p o n s i b i l i t i e s  i n c l u d i n g  

t h e  power t o  c e n s u r e  a n  o p t o m e t r i s t  who h a s  p rov ided  f a u l t y  goods o r  

s e r v i c e s .  I n  a d d i t i o n ,  t h e  Board o f  Optometry shou ld  e s t a b l i s h  

s p e c i f i c  p rocedures  f o r  t h e  i n v e s t i g a t i o n  and r e s o l u t i o n  o f  a l l  

compla in t s .  (page 36)  

2. The L e g i s l a t u r e  and Governor approve a H e a l t h  Occupat ions  Counci l  

composed o f  r e p r e s e n t a t i v e s  o f  h e a l t h  o c c u p a t i o n s  s u b j e c t  t o  

r e g u l a t i o n  and s u b s t a n t i a l  p u b l i c  membership. The purpose  o f  t h e  

Counci l  would be t o  r ev iew and c o o r d i n a t e  l i c e n s i n g  r e g u l a t i o n s ,  

e s t a b l i s h  d i s c i p l i n e  and enforcement  p rocedures  and r e s o l v e  scope  o f  

p r a c t i c e  q u e s t i o n s .  (page  37)  



It is  a l s o  recommended t h a t :  

1.  E i t h e r  ARS 32-1724 be amended t o  a l l o w  t h e  a c c e p t a n c e  o f  t h e  N a t i o n a l  

Board o f  Examiners i n  Optometry (NBEO) s c o r e s  i n  Arizona o r  t h e  Board 

o f  Optometry adop t  r u l e s  a l l o w i n g  t h e  a c c e p t a n c e  o f  NBEO s c o r e s  i n  

l i e u  of t h e  w r i t t e n  p o r t i o n  o f  t h e  Arizona examinat ion.  (page 51) 

2. The Board o f  Optometry r e v i s e  r u l e s  R4-21-03.A and R-21-04.B, 

r e g a r d i n g  m i s l e a d i n g  a d v e r t i s i n g  and r e c o r d i n g  15 c o n d i t i o n s  o f  a 

p a t i e n t ,  r e s p e c t i v e l y ,  t o  become c o n s i s t e n t  w i t h  f e d e r a l  r e g u l a t i o n s  

and f e d e r a l  and s ta te  a n t i t r u s t  laws. The Board a l s o  c o n t i n u e  i ts 

e f f o r t s  t o  a p p r o p r i a t e l y  r e v i s e  Rule  R-21-03.B r e g a r d i n g  a d v e r t i s i n g  

as a n  o p t o m e t r i c  s p e c i a l i s t .  Upon r e v i s i n g  r u l e s  R4-21-03.A and R4- 

21-03.B, t h e  Board shou ld  submit  t h e s e  r u l e s  t o  t h e  F e d e r a l  Trade  

Commission f o r  a p p r o v a l .  The Board o f  Optometry communicate t o  t h e  

J o i n t  Committee o f  Refe rence  f o r  H e a l t h  and Human Resources  on t h e  

r e s u l t s  o f  i t s  e f f o r t s  t o  r e v i s e  t h e s e  r u l e s .  (page 6 4 )  

3. The Board o f  Optometry e s t a b l i s h  a r e c o r d  management program t o  

a s s u r e  t h a t  i t s  r e c o r d s  a r e  a d e q u a t e  as r e q u i r e d  by s t a t e  law. (page 

78 

4. The Board o f  Optometry adop t  methods t o  encourage p u b l i c  i n p u t  and 

p a r t i c i p a t i o n  i n  t h e  p romulga t ion  o f  r u l e s  and r e g u l a t i o n s  and 

development o f  l e g i s l a t i v e  p r o p o s a l s .  (page  87)  

5. ARS 32-1725, which r e q u i r e s  annua l  r e g i s t r a t i o n ,  be amended t o  a l l o w  

t h e  Board o f  Optometry t o  a d o p t  a l e s s  f r e q u e n t  r e g i s t r a t i o n  

s c h e d u l e .  ARS 32-1726 be amended t o  p e r m i t  t h e  Board t o  charge  a n  

i n c r e a s e d  f e e  f o r  l e s s  f r e q u e n t  renewal  o f  l i c e n s e s .  (page 92) 



INTRODUCTION AND BACKGROUND 

H i s to ry  O f  Optometry 

S p e c t a c l e  makers, o r  o p t i c i a n s ,  began g r ind ing  l e n s e s  and f i t t i n g  and s e l l i n g  

s p e c t a c l e s ,  o f t e n  i n  smal l  shops o r  jewelry s t o r e s ,  i n  America a s  e a r l y  a s  t h e  

1700's.  I n  t he  l a t e  18001s,  " r e f r a c t i n g  o p t i c i a n s n  began t o  conduct eye 

examinations i n  order  t o  a s s i s t  customers i n  t h e  s e l e c t i o n  of  a p p r o p r i a t e  

s p e c t a c l e s .  The first proposed l e g i s l a t i o n  t o  de f ine  optometry i n  t he  United 

S t a t e s  was considered i n  New York. I n  1901, Michigan enacted t h e  first 

optometry law and by 1925 every s t a t e  had passed laws de f in ing  and r e g u l a t i n g  

t h e  p ro fe s s ion  o f  optometry. 

Arizona E s t a b l i s h e s  Laws That 

Regulate The P r a c t i c e  O f  Optometry 

The 24th  L e g i s l a t i v e  Assembly o f  t h e  T e r r i t o r y  o f  Arizona enacted Arizona 's  

first optometry law i n  1907. The law def ined  t h e  p r a c t i c e  o f  optometry as: 

!'The employment o f  s u b j e c t i v e  and o b j e c t i v e  means t o  
determine t h e  accommodative and r e f r a c t i v e  s t a t u s  o f  t h e  
eye and t h e  scope o f  its func t ions  i n  genera l . "  

The law a l s o  e s t a b l i s h e d  t h e  !'Arizona T e r r i t o r i a l  Board o f  Examiners i n  

Optometryu t o  examine, l i c e n s e  and r e g u l a t e  op tome t r i s t s .  

Th i s  Act was incorpora ted  i n t o  t h e  S t a t e ' s  f i r s t  C i v i l  Code i n  1913. S ince  

then ,  s e v e r a l  l e g i s l a t i v e  amendments have been adopted which s u b s t a n t i a l l y  

changed the  optometry law. A no t ab l e  example of  l e g i s l a t i v e  change is t h e  

c u r r e n t  d e f i n i t i o n  o f  t h e  p r a c t i c e  o f  optometry t h a t  reads :  

" ' P r a c t i c e  o f  optometry'  means t h e  examination and 
r e f r a c t i o n  of  t h e  human eye and its appendages, and t h e  
employment o f  any o b j e c t i v e  o r  s u b j e c t i v e  means o r  methods 
o the r  than t h e  use o f  drugs,  medicine o r  su rge ry ,  f o r  t h e  
purpose o f  determining any v i s u a l ,  muscular,  neu ro log ica l  
o r  anatomical  anoma l i t i e s  o f  t h e  eye ,  t h e  use  o f  any 
instrument  o r  dev ice  t o  t r a i n  t h e  v i s u a l  system o r  c o r r e c t  
any abnormal cond i t i on  o f  t h e  eye o r  eyes  and t h e  
p r e s c r i b i n g ,  f i t t i n g  o r  employment o f  any l e n s ,  prism, 
frame o r  mountings f o r  t h e  c o r r e c t i o n  o r  r e l i e f  o f  o r  a i d  
t o  t h e  v i s u a l  funct ion."  



The Optometry Profession Today 

Today optometrists provide primary eye care for the majority of Americans, 

performing 70 percent of all visual examinations, writing 60 percent of all 

prescriptions and dispensing 60 percent of all eye glasses. Optometrists 

occupy the middle tier of the eye care health hierarchy as shown below: 

Ophthalmologists - physicians who specialize in the medical and surgical 
diagnosis and treatment of defects and diseases of the eye. 

Optometrists - persons who scientifically examines the eye to detect 
diseases or defects, and prescribes correctional lenses or exercises. 

Opticians - individuals who fit, supply and adjust eye glasses and contact 
lenses prescribed by ophthalmologists and optometrists. 

The Board Of Optometry 

Prior to a 1979 legislative amendment, the Board consisted of three licensed 

optometrists appointed by the Governor to serve four-year terms. Legislation a 
in 1979 changed the Board membership to five individuals, four licensed 

optometrists and one member representing the general public. 

The Board has the primary responsibility for regulating the practice of a 
optometry in Arizona. The duties of the Board include evaluating applications 

for examination and licensure, administering examinations, issuing licenses, 

enacting rules and regulations and resolving complaints against licensed 

optometrists. 

Table 1 summarizes the activities of the Board of Optometry for fiscal years 

1975-76 through 1978-79. 



TABLE 1 

ACTUAL EXAMINATION, I N I T I A L  AND RENEWAL LICENSING 
ACTIVITY OF BOARD OF OPTOMETRY* FOR FISCAL YEARS 
1975-76 THROUGH 1977-78 AND PROJECTED FOR FISCAL 

YEARS 1978-79 AND 1979-80 

Appl ica t ions  
f o r  Examinations I n i t i a l  Licenses  I ssued  Licenses  Renewed 

Percentage Percentage Percentage 
F i s c a l  Number of Change From Number o f  Change From Number o f  Change From 

Year Appl ica t ions  F/Y 1975-76 Licenses  F/Y 1975-76 Licenses  F/Y 1976-77 

* These s t a t i s t i c s  may n o t  be completely a c c u r a t e ,  see page 65 f o r  a 
d i s cus s ion  of  i n a c c u r a t e  record  keeping. ** The a c t u a l  number o f  o p t o m e t r i s t s  p r a c t i c i n g  i n  Arizona is s i g n i f i c a n t l y  
l e s s  than  t h e  t o t a l  number l i c ensed .  For i n s t a n c e ,  as o f  June 30, 1978, 
only 203 o f  t h e  461 o p t o m e t r i s t s  i s sued  i n i t i a l  and renewal l i c e n s e s  were 
p r a c t i c i n g  i n  Arizona. 

The Board and i ts a c t i v i t i e s  a r e  funded through f e e s  charged f o r  examinat ions 

and l i c e n s e s  i s sued .  Ten pe rcen t  of  t h e  f e e s  rece ived  a r e  depos i ted  i n  t h e  

s t a t e  g e n e r a l  fund whi le  t h e  remaining n i n e t y  percent  a r e  used f o r  Board 

o p e r a t i o n s  wi th in  t h e  l i m i t s  o f  an annual  budget approved by t h e  Leg i s l a tu re .  

I n  Apr i l  1979, t h e  L e g i s l a t u r e  and Governor approved an i nc rease  i n  t h e  maximum 

f e e s  t h a t  can be charged by t h e  Board o f  Optometry. E f f e c t i v e  June 9 ,  1979, 

t h e  Board increased  t h e  annual  l i c e n s e  renewal f e e  from $20 t o  $50. S i m i l a r  

increases have been made t o  t h e  f e e s  charged f o r  examination a p p l i c a t i o n s ,  

r e c i p r o c i t y  a p p l i c a t i o n s  and o r i g i n a l  and d u p l i c a t e  l i c e n s e s .  These i nc reased  

f e e s  w i l l  i nc rease  t h e  Board 's  n e t  r e c e i p t s  and ending fund ba lances  a s  shown 

i n  Table 2. 



TABLE 2  

ACTUAL AND PROJECTED FEE RECEIPTS AND 
EXPENDITURES BY THE BOARD OF OPTOMETRY 

D U R I N G  FISCAL YEARS 1975-76 THROUGH 
1979-80 

Actual  Estimated 

F i s c a l  Year 1975-76 1976-77 1977-78 1978-79 1979-80 

N e t R e c e i p t s  ( f e e s ) *  $11,975 $9,436 $ 8,186 $23,715 $27,450 
Expendi tures  8,264 9,500 11,282 12,851 14,900 

Change i n  Fund 
Balance 3,711 (64 )  (3 ,096 )  10,864 12,550 

Beginning Fund 
Balance 5,479 9,190 9,126 6,030 16,894 

Znding Fund 
Balance 

* Amount is  n e t  a f t e r  depos i t i ng  t e n  percent  of  t h e  amount rece ived  i n  t he  
s t a t e  gene ra l  fund. 

The Board o f  Optometry has  no fu l l - t ime  suppor t  s t a f f .  A l l  suppor t  func t ions  

a r e  provided by t h e  Department o f  Adminis t ra t ion through t h e  Arizona S t a t e  

Boards Adminis t ra t ive  Off ice  (ASBAO). The ASBAO, c r e a t e d  i n  1976, was designed • 
t o  provide s e c r e t a r i a l ,  c l e r i c a l  and o t h e r  gene ra l  suppor t  func t ions  and o f f i c e  

f a c i l i t i e s  t o  11 smal l  s t a t e  boards and commissions, inc lud ing  t h e  Board of 

Optometry. P r i o r  t o  t h i s ,  c l e r i c a l  work was performed by Board o f  Optometry 

members and par t - t ime employees. • 

The Of f i ce  o f  t he  Auditor General exp re s se s  i ts  g r a t i t u d e  t o  t h e  members of t he  

Board o f  Optometry and t h e  s t a f f  of  t h e  Arizona S t a t e  Boards Adminis t ra t ive  

Of f i ce  f o r  t h e i r  coopera t ion ,  a s s i s t a n c e  and cons ide ra t i on  during t h e  course of a 
our  a u d i t .  



SUNSET FACTORS 

I n  accordance with ARS s e c t i o n s  41-2351 through 41-2374, n ine  f a c t o r s  a r e  t o  be 

considered t o  determine, i n  p a r t ,  whether t h e  Board of  Optometry should be 

cont inued or  terminated.  

These f a c t o r s  are: 

1. Objec t ive  and purpose i n  e s t a b l i s h i n g  t h e  Board. 

2. The degree t o  which t h e  Board has  been a b l e  t o  respond t o  t h e  needs o f  t h e  

p u b l i c  and the  e f f i c i e n c y  with which i t  has operated.  

3. The ex t en t  t o  which t h e  Board has  opera ted  w i th in  t h e  pub l i c  i n t e r e s t .  

4. The ex t en t  t o  which r u l e s  and r e g u l a t i o n s  promulgated by t h e  Board a r e  

c o n s i s t e n t  wi th  t h e  l e g i s l a t i v e  mandate. 

5. The ex t en t  t o  which t h e  Board has  encouraged i n p u t  from t h e  pub l i c  before  

promulgating i ts  r u l e s  and r e g u l a t i o n s  and t h e  e x t e n t  t o  which it has  

informed t h e  pub l i c  a s  t o  its a c t i o n s  and t h e i r  expected impact on t h e  

pub l i c .  

6. The ex t en t  t o  which t h e  Board has  been a b l e  t o  i n v e s t i g a t e  and r e s o l v e  

complaints  t h a t  a r e  w i th in  its j u r i s d i c t i o n .  

7 .  The ex t en t  t o  which t h e  a t t o r n e y  g e n e r a l  o r  any o the r  a p p l i c a b l e  agency o f  

s t a t e  government has  t h e  a u t h o r i t y  t o  prosecute  a c t i o n s  under enabl ing  

l e g i s l a t i o n .  

8. The ex t en t  t o  which t h e  Board has  addressed d e f i c i e n c i e s  i n  its enabl ing  

s t a t u t e s  which prevent  i t  from f u l f i l l i n g  its s t a t u t o r y  mandate. 

9 .  The e x t e n t  t o  which changes a r e  necessary  i n  t h e  laws of  t h e  Board t o  

adequate ly  comply with t h e  f a c t o r s  l i s t e d  i n  t h i s  subsec t ion .  



SUNSET FACTOR: THE OBJECTIVE AND 

PURPOSE I N  ESTABLISHING THE BOARD 

I n  i ts  1979-80 budget r eques t ,  t h e  Board o f  Optometry s t a t e d  t h e  g o a l s  of t h e  

Board t o  be: 

"To l i c e n s e  q u a l i f i e d  op tome t r i s t s  i n  Arizona i n  o rde r  t o  
a s s u r e  competency o f  op tomet r ic  p r a c t i c e  i n  Arizona f o r  
t h e  p r o t e c t i o n  of  t h e  h e a l t h ,  we l f a r e  and s a f e t y  of  t h e  
publ ic .  If 

I n  o rde r  t o  a s s u r e  t h a t  q u a l i t y  optometr ic  c a r e  is provided i n  Arizona, t h e  

Board has  been ass igned  t h e  a u t h o r i t y  t o :  

1 )  promulgate r u l e s  and r e g u l a t i o n s  governing t h e  p r a c t i c e  o f  

optometry,  (ARS 32-1705) 

2 )  a c c r e d i t  schools  and c o l l e g e s  o f  optometry,  (ARS 32-1705) 

3) examine and l i c e n s e  a p p l i c a n t s ,  (ARS 32-1723, 32-1724) and 

4  i n v e s t i g a t e  complaints  and suspend o r  revoke l i c e n s e s  f o r  

v i o l a t i o n s  o f  t h e  optometry law. (ARS 32-1705, 32-1755)" 

SUNSET FACTOR: THE DEGREE TO WHICH 

THE BOARD HAS BEEN ABLE TO RESPOND TO 

THE NEEDS OF THE PUBLIC AND THE EFFICIENCY 

WITH WHICH IT HAS OPERATED 

The Board o f  Optometry has  been d e f i c i e n t  i n  i t s  i n v e s t i g a t i o n  and r e s o l u t i o n  

of complaints  from consumers f o r  s e r v i c e s  rendered by op tome t r i s t s  l i c ensed  

wi th  t he  Board. The Board d id  no t  d i s c i p l i n e  a s i n g l e  op tome t r i s t  a s  a  r e s u l t  

o f  a  consumer complaint f i l e d  dur ing  t h e  four-year per iod  ending December 31, 

1978, i n  s p i t e  o f  t h e  f a c t  t h a t  consumers f i l e d  50 complaints  wi th  t h e  Board 

during t h a t  per iod .  The Board has  c o n s i s t e n t l y  1 )  f a i l e d  t o  conduct proper  

complaint i n v e s t i g a t i o n s  t o  determine i f  p ro fe s s iona l  incompetence o r  

malprac t ice  was involved ,  2 )  r u l e d  t h a t  i t  has  no j u r i s d i c t i o n  over 

complaints ,  o r  3 )  considered complaints  c losed  i f  o p t o m e t r i s t s  made 

r e p a r a t i o n s  t o  t h e  complainants.  



The a c t i o n s  o r  i n a c t i o n  o f  incompetent and unscrupulous o p t o m e t r i s t s  can r e s u l t  

i n  s e r i o u s  phys ica l  harm t o  t h e  p a t i e n t ,  i nc lud ing  b l indness .  Because t h e  

Board has  no t  been s u f f i c i e n t l y  agg re s s ive  i n  i t s  i n v e s t i g a t i o n  and r e s o l u t i o n  

o f  consumer complaints ,  it has  no t  e f f e c t i v e l y  p ro t ec t ed  t h e  h e a l t h ,  s a f e t y  and 

wel fa re  o f  t h e  publ ic .  

The Board o f  Optometry appears  t o  be ope ra t i ng  e f f i c i e n t l y .  I n  t h e  t h r e e  yea r s  

from f i s c a l  yea r s  1974-75 t o  1977-78, expendi tures  pe r  l i c e n s e  ho lde r  have 

increased  from $22.49 t o  $25.94, an i n c r e a s e  o f  only 15.34 percent .  The Board 

has  con t r ac t ed  with t h e  Department o f  Admin i s t r a t i on ' s ,  Arizona S t a t e  Boards 

Adminis t ra t ion Of f i ce  (ASBAO), t o  provide c l e r i c a l  a s s i s t a n c e .  An a n a l y s i s  by 

t h e  Of f i ce  o f  t h e  Auditor General revea led  t h a t  e f f i c i e n c y  could be improved i f  

t h e  ASBAO workload were r e d i s t r i b u t e d  by implementation o f  b i e n n i a l  

r e g i s t r a t i o n  of  op tome t r i s t s .  (See page 88 f o r  a  d i s cus s ion  of  t h i s  i s s u e . )  

SUNSET FACTOR: THE EXTENT TO WHICH 

THE AGENCY HAS OPERATED WITHIN THE 

PUBLIC INTEREST 

According t o  t h e  Arizona L e g i s l a t i v e  Counci l ,  i n  a  memorandum dated May 2 ,  

1979*, t h e  r e g u l a t i o n  o f  o p t o m e t r i s t s  would b e * i n  t h e  i n t e r e s t  o f  main ta in ing  

t h e  p u b l i c ' s  h e a l t h  and welfare .  The opinion noted: 

"Since t h e  p r a c t i c e  o f  optometry i nvo lves  t h e  s tudy  o f  t h e  
s t r u c t u r e ,  f unc t ions ,  d e f i c i e n c i e s  and c o r r e c t i o n s  of  t h e  
human eye, it has a  d i r e c t  r e l a t i o n s h i p  t o  t h e  h e a l t h  o f  
t h e  human body ... Being t h u s  r e l a t e d  t o  pub l i c  h e a l t h ,  
t h e r e  can be l i t t l e  disagreement a s  t o  t h e  a u t h o r i t y  o f  t h e  
l e g i s l a t u r e  t o  r e g u l a t e  optometry ... t o  sa feguard  t h e  
pub l i c  h e a l t h  and we l f a r e  and t o  p r o t e c t  t h e  pub l i c  
a g a i n s t  ignorance,  i n c a p a c i t y ,  decept ion  o r  f raud  because 
o f  incompetent o r  unscrupulous p r a c t i t i o n e r s . "  (Emphasis 
added 

* Appendix I1 c o n t a i n s  a  copy o f  t h i s  L e g i s l a t i v e  Council  memorandum. 
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While r egu la t i on  o f  op tome t r i s t s  by a  s t a t e  agency is needed, t h e  Board of 

Optometry has  no t  f u l f i l l e d  t h i s  need. The Board has  no t  responded t o  t h e  

consumer need f o r  p r o t e c t i o n  from incompetent o r  unscrupulous op tome t r i s t s  by 

i t s  f a i l u r e  t o  adequately i n v e s t i g a t e  and r e s o l v e  consumer complaints.  

(page 15) The examination process  o f  t h e  Board o f  Optometry is  no t  i n  

compliance with s t a t e  law and is o f  ques t i onab le  v a l i d i t y .  (page 38) I n  

a d d i t i o n ,  s e v e r a l  Board-enacted r u l e s  a r e  i n  c o n f l i c t  with f e d e r a l  and s t a t e  

a c t s  outlawing an t i compe t i t i ve  p r a c t i c e s .  (page 5 2 )  And, pub l i c  n o t i f i c a t i o n  

o f  Board a c t i o n s ,  and encouragement of  pub l i c  p a r t i c i p a t i o n  i n  Board a f f a i r s  

has  been substandard.  (page 7 9 )  Therefore ,  it is  d i f f i c u l t  t o  conclude t h a t  

t h e  Arizona Board o f  Optometry has  opera ted  w i th in  t h e  i n t e r e s t  of t h e  

consumer. 

However, s e v e r a l  r e c e n t  Board a c t i o n s  have been notab le .  During 1979 t h e  Board 

s u c c e s s f u l l y  proposed l e g i s l a t i v e  amendments i nc lud ing  requirements  f o r  (I 
con t inu ing  educat ion f o r  o p t o m e t r i s t s  and l a y  membership on t h e  Board. 

Add i t i ona l ly ,  t h e  Board has  i n i t i a t e d  p l ans  t o  e s t a b l i s h  educa t iona l  seminars 

i n  Arizona. 

SUNSET FACTOR: THE EXTENT TO WHICH 

RULES AND REGULATIONS PROMULGATED BY a 

THE BOARD ARE CONSISTENT WITH LEGIS- 

LATIVE MANDATE 

Three Board-enacted r u l e s  appear  t o  be i n  c o n f l i c t  wi th  Federa l  Trade 

Commission r e g u l a t i o n s  and f e d e r a l  and s t a t e  a n t i t r u s t  laws. (For  a  d i s cus s ion  

o f  t h i s  i s s u e ,  s ee  page 52.)  

Based upon a  review o f  a l l  o t h e r  Board-enacted r u l e s ,  i t  appears  t h a t  a l l  o t h e r  

r u l e s  a r e  c o n s i s t e n t  with l e g i s l a t i v e  mandate. 



SUNSET FACTOR: THE EXTENT TO WHICH THE 

BOARD HAS ENCOURAGED INPUT FROM THE PUBLIC 

BEFORE PROMULGATING ITS RULES AND REGULATIONS 

AND THE EXTENT TO WHICH I T  HAS INFORMED THE 

PUBLIC AS TO ITS ACTIONS AND THEIR EXPECTED 

IMPACT ON THE PUBLIC 

The Board of  Optometry has  been substandard i n  i t s  e f f o r t s  t o  inform both 

r e g i s t r a n t s  and t h e  pub l i c  consumer of  optometr ic  s e r v i c e s  regard ing  r u l e s  and 

r e g u l a t i o n s  and o the r  Board a c t i o n s .  (page 79 ) 

Although complying with l e g a l  requirements  regard ing  pos t ing  of  meeting and 

pub l i c  hear ing  n o t i c e s  regard ing  proposed r u l e s  and r e g u l a t i o n s ,  a  survey of 

op tome t r i s t s  l i c ensed  by t h e  Board o f  Optometry revea led  t h a t  t h e  v a s t  ma jo r i t y  

of o p t o m e t r i s t s  were not  informed o f  meeting d a t e s  and proposed and a c t u a l  

Board a c t i o n s .  I n  a d d i t i o n ,  when compared t o  o t h e r  Arizona r e g u l a t o r y  bodies ,  

t h e  Board of Optometry is  dec idedly  substandard i n  its e f f o r t s  t o  o b t a i n  

consumer p a r t i c i p a t i o n  i n  i ts  dec i s ion  making. (See page 79 f o r  a  d i s cus s ion  

o f  t h i s  i s sue . )  

SUNSET FACTOR: THE EXTENT TO WHICH THE a 

AGENCY HAS BEEN ABLE TO INVESTIGATE AND 

RESOLVE COMPLAINTS THAT ARE WITHIN ITS 

JURISDICTION 

The Board o f  Optometry has  n o t  demonstrated s i g n i f i c a n t  e f f e c t i v e n e s s  i n  

i n v e s t i g a t i n g  and r e so lv ing  consumer complaints .  The Board has  f a i l e d  t o  

c o n s i s t e n t l y  and adequately i n v e s t i g a t e  consumer complaints  t o  o b t a i n  t h e  

f a c t s  surrounding t h e  complaints .  



A s  a r e s u l t  of t h i s  inadequate  i n v e s t i g a t i v e  process ,  t oge the r  with quest ion-  

a b l e  s t a t u t o r y  i n t e r p r e t a t i o n s  by t h e  Board and a Board po l i cy  o f  dropping 

complaints  when a remedy, such a s  r e t u r n i n g  money, is provided t o  t h e  com- 

p l a i n a n t ,  no op tome t r i s t  a s  o f  J u l y  31, 1979, has been d i s c i p l i n e d  f o r  any 

consumer complaint f i l e d  s i n c e  January 1 ,  1975. (See page 15 f o r  an a n a l y s i s  

o f  t h i s  i s s u e . )  

SUNSET FACTOR: THE EXTENT TO WHICH THE 

ATTORNEY GENERAL OR ANY OTHER APPLICABLE 

AGENCY OF STATE GOVERNMENT HAS THE AUTHORITY 

TO PROSECUTE ACTIONS UNDER ENABLING LEGISLATION 

The Board of  Optometry has ,  accord ing  t o  L e g i s l a t i v e  Counci l ,  a u t h o r i t y  t o  

suspend o r  revoke an o p t o m e t r i s t ' s  l i c e n s e  f o r  v i o l a t i o n s  o f  an optometry law 

t h a t  is comparable t o  o t h e r  h e a l t h - r e l a t e d  r egu la to ry  boards i n  Arizona. a 
Arizona Revised S t a t u t e s  32-1755 d e f i n e s  t h e  grounds on which an o p t o m e t r i s t ' s  

l i c e n s e  can be suspended o r  revoked. ARS 32-1705 subsec t ion  E s t a t e s  t h a t  t h e  

Board may h i r e  i n v e s t i g a t o r s  t o  a s s i s t  i n  i n v e s t i g a t i o n s  o f  v i o l a t i o n s  of 

optometry laws. However, t h e  Board is not  s t a t u t o r i l y  r equ i r ed  t o  i n v e s t i g a t e  a 
every complaint and t h e  absence o f  such l e g i s l a t i v e  mandate may have 

con t r ibu t ed  t o  t h e  Board 's  f a i l u r e  t o  conduct adequate  i n v e s t i g a t i o n s  o f  

consumer complaints.  (See page 15 f o r  a complete d i s cus s ion  of  t h i s  i s s u e . )  

a 
Arizona Revised S t a t u t e s  32-1759 makes t h e  p r a c t i c e  o f  optometry without a 

v a l i d  l i c e n s e  a c l a s s  2 misdemeanor. The County and Ci ty  Attorneys a r e  

r e spons ib l e  f o r  p rosecut ing  such c r imina l  v i o l a t i o n s  o f  optometry law. 

a 



SUNSET FACTOR: THE EXTENT TO WHICH THE 

BOARD HAS ADDRESSED DEFICIENCIES I N  ITS 

ENABLING STATUTES WHICH PREVENT I T  FROM 

FULFILLING ITS STATUTORY MANDATE 

Since  1975 t h e  Board o f  Optometry has  each year  proposed l e g i s l a t i v e  changes i n  

t h e  optometry law t o  address  d e f i c i e n c i e s  t h e  Board perce ived  i n  i t s  enab l ing  

s t a t u t e s .  The Board's a t t empt s  t o  amend t h e  optometry law were u l t i m a t e l y  

s u c c e s s f u l  during t h e  1979 l e g i s l a t i v e  sess ion .  Changes i n  t h e  law included:  

1. Increased  membership o f  t h e  Board from t h r e e  t o  f i v e  and t h e  a d d i t i o n  

of one pub l i c  member. 

2. Continuing p r o f e s s i o n a l  educa t ion  requirements  f o r  renewal o f  

l i c e n s e s  t o  p r a c t i c e  optometry. 

3. Changes i n  t h e  s u b j e c t s  covered i n  t h e  w r i t t e n  examination f o r  

l i c e n s i n g .  

4. Increased  maximum amount o f  f e e s  t h a t  can be charged f o r  l i c e n s e s ,  

examinations and o t h e r  Board s e r v i c e s .  

SUNSET FACTOR: THE EXTENT TO WHICH CHANGES 

A R E  NECESSARY I N  THE LAWS OF THE BOARD TO 

ADEQUATELY COMPLY WITH THE FACTORS LISTED a 

I N  THIS SUBSECTION 

For a d i s cus s ion  o f  t he se  i s s u e s ,  s e e  pages 37, 51 and 92. 



FINDING I 

THE A R I Z O N A  BOARD OF OPTOMETRY HAS NOT EFFECTIVELY PROTECTED THE PUBLIC FROM 

INCOMPETENT OR UNSCRUPULOUS OPTOMETRISTS. 

The Board o f  Optometry has  been d e f i c i e n t  i n  i t s  i n v e s t i g a t i o n  and r e s o l u t i o n  

of  complaints  from consumers f o r  s e r v i c e s  rendered by o p t o m e t r i s t s  l i c e n s e d  

with t h e  Board. The Board d i d  no t  d i s c i p l i n e  a  s i n g l e  op tome t r i s t  a s  a  r e s u l t  

o f  a  consumer complaint f i l e d  dur ing  t h e  four-year  pe r iod  ending December 31, 

1978, i n  s p i t e  o f  t h e  f a c t  t h a t  consumers f i l e d  50 complaints  with t h e  Board 

du r ing  t h a t  per iod.  

The Board has  c o n s i s t e n t l y :  1 )  f a i l e d  t o  conduct proper  complaint  

i n v e s t i g a t i o n s  t o  determine if p r o f e s s i o n a l  incompetence o r  ma lp rac t i ce  was 

involved,  2 )  ru l ed  t h a t  i t  has  no j u r i s d i c t i o n  over  complaints ,  o r  3 )  

cons idered  complaints  c lo sed  i f  o p t o m e t r i s t s  made r e p a r a t i o n s  t o  t h e  

complainants.  

The a c t i o n s  o r  i n a c t i o n  o f  incompetent and unscrupulous op tome t r i s t s  can r e s u l t  

i n  s e r i o u s  phys ica l  harm t o  t h e  p a t i e n t ,  i nc lud ing  b l indness .  Because t h e  

Board has  no t  been s u f f i c i e n t l y  agg re s s ive  i n  i ts i n v e s t i g a t i o n  and r e s o l u t i o n  

o f  consumer complaints ,  i t  has  n o t  e f f e c t i v e l y  p r o t e c t e d  t h e  h e a l t h ,  s a f e t y  and 

we l f a r e  o f  t he  publ ic .  

Legal De f in i t i on  O f  Optometry 

And Connection To Health And 

Welfare O f  Publ ic  

Arizona Revised S t a t u t e s  32-1701, paragraph 3, de f ines  t h e  p r a c t i c e  of 

optometry t o  i nc lude  t h e  examination o f  t h e  eye f o r  r e f r a c t i v e  e r r o r ,  

recommendation of  c o r r e c t i v e  l e n s e s  and r ecogn i t i on  o f  eye d i s ea se s .  

If.. .The examination and r e f r a c t i o n  o f  t h e  human eye and 
i ts  appendages, and t h e  employment o f  any o b j e c t i v e  o r  
s u b j e c t i v e  means o r  methods o t h e r  than  t h e  -use o f  d rugs ,  
medicine o r  su rge ry ,  f o r  t h e  purpose o f  determining any  
v i s u a l ,  muscular,  neu ro log ica l  o r  ana tomica l  anomalies o f  
t h e  eye, t h e  use o f  any ins t rument  o r  dev ice  t o  t r a i n  t h e  
v i s u a l  system o r  c o r r e c t  any abnormal c o n d i t i o n  o f  t h e  eye 
o r  eyes and t h e  p r e s c r i b i n g ,  f i t t i n g  o r  employment o f  any 
l e n s ,  prism, frame o r  mountings f o r  t h e  c o r r e c t i o n  o r  
r e l i e f  o f  o r  a i d  t o  t h e  v i s u a l  funct ion."  (Emphasis 
added) 



According t o  a  L e g i s l a t i v e  Council  opinion dated May 2 ,  1979*, t h e r e  is  a  

d e f i n i t e  connect ion based on l e g a l  precedent  between t h e  human eye and phys i ca l  

hea l th :  

"Since t h e  p r a c t i c e  o f  optometry i nvo lves  t h e  s tudy  o f  t h e  
s t r u c t u r e ,  f unc t ions ,  d e f i c i e n c i e s  and c o r r e c t i o n s  of t h e  
human eye,  it has a  d i r e c t  r e l a t i o n s h i p  t o  t h e  h e a l t h  of 
t h e  human body. ( c i t a t i o n s  omi t ted)  Being t h u s  r e l a t e d  t o  
p u b l i c  h e a l t h ,  t h e r e  can be l i t t l e  disagreement a s  t o  t h e  
a u t h o r i t y  o f  t h e  l e g i s l a t u r e  t o  r e g u l a t e  optometry and 
o t h e r  a l l i e d  h e a l t h  p ro fe s s ions  t o  safeguard t h e  pub l i c  
h e a l t h  and wel fa re  and t o  p r o t e c t  t h e  p u b l i c  a g a i n s t  
ignorance,  i n c a p a c i t y ,  decept ion  o r  f r aud  because of 
incompetent o r  unscrupulous p r a c t i t i o n e r s . "  (Emphasis 
added) 

I n  o t h e r  s t a t e s ,  op tome t r i s t s  have been defendants  i n  c o u r t  c a s e s  t h a t  

demonstrate t h e  phys i ca l  harm o r  damage t o  t h e  h e a l t h  o f  t h e  human eye t h a t  can 

occur  i n  connect ion wi th  t h e  p r a c t i c e  o f  optometry. 

I n  Winograd v. Johnson, Colorado, No. 75-284, on December 16, 1976, t h e  cou r t  

concluded, i n  a ca se  regard ing  f a i l u r e  o f  an op tome t r i s t  t o  r e f e r  a p a t i e n t  who 

had glaucoma, t h a t  a l though o p t o m e t r i s t s  could n o t  l e g a l l y  "diagnose" 

glaucoma, they d i d  have a :  0 

" . . . r i gh t  and duty t o  r e f e r  o r  d i r e c t  a  p a t i e n t  t o  a  
phys ic ian  whenever...a p a t i e n t  e x h i b i t s  s i g n s  o r  symptoms 
o f  a  d i s e a s e  r e q u i r i n g  t rea tment  by an ophthalmologis t  o r  
o t h e r  physician."  

I n  F a i r c h i l d  v. Br ian ,  354 S. 2d 675, t h e  Louis iana Court o f  Appeals on 

December 28, 1977, awarded t h e  p a t i e n t  $25,000 and h e r  husband $2,722.15 f o r  

medical expenses c i t i n g  negl igence by t h e  op tome t r i s t :  

"The op tome t r i s t  was neg l igen t  f o r  f a i l i n g  t o  r e f e r  t h e  
p a t i e n t  t o  an ophthalmologis t  and h i s  neg l igence  
con t r ibu t ed  t o  t h e  de l ay  i n  d i scover ing  a  detached 
r e t i n a .  IT 

* Appendix I1 c o n t a i n s  a  copy o f  t h i s  L e g i s l a t i v e  Council  opinion. 
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Board Author i ty  For I n v e s t i g a t i o n  

And Resolut ion Of Complaints 

According t o  t h e  in format ion  submit ted by t h e  S t a t e  Board o f  Optometry dur ing  

t h e  1979-80 s t a t e  budgeting process ,  t h e  Board is: 

" . . .authorized t o  r e g u l a t e  t h e  p r a c t i c e  o f  optometry 
by : promulgating r u l e s  and r e g u l a t i o n s  n o t  
i n c o n s i s t e n t  with t h i s  a c t ,  a c c r e d i t i n g  s choo l s  and 
c o l l e g e s  o f  Optometry, examining and l i c e n s i n g  o f  
a p p l i c a n t s ,  denying, suspending o r  revoking a  l i c e n s e  
f o r  a  j u s t  cause and i n v e s t i g a t i n g  complaints  
regard ing  t h e  op tomet r ic  p ro fe s s ion  ...." (Emphasis 
added) 

I n  a d d i t i o n ,  Arizona Revised S t a t u t e s  32-1705 subsec t ion  E provides  t h e  Board 

wi th  a u t h o r i t y  t o  o b t a i n  a s s i s t a n c e  f o r  complaint i n v e s t i g a t i o n .  

'!The Board may h i r e  i n v e s t i g a t o r s  t o  a s s i s t  i n  t h e  
i n v e s t i g a t i o n  o f  v i o l a t i o n s  o f  t h i s  c h a p t e r ,  and 
o t h e r  employees r equ i r ed  t o  en fo rce  t h e  p rov i s ions  
t he reo f .  (Emphasis added) 

Fu r the r ,  ARS 32-1755 d e f i n e s  t h e  grounds upon which t h e  Board o f  Optometry may, 

i n  its d i s c r e t i o n ,  suspend o r  revoke an o p t o m e t r i s t ' s  l i c e n s e :  

"After n o t i c e  and hear ing  t h e  board i n  i t s  d i s c r e t i o n  
may suspend o r  revoke t h e  c e r t i f i c a t e  o f  a r e g i s t e r e d  
op tome t r i s t  f o r  any o f  t h e  fo l lowing  reasons:  

1 )  Convict ion o f  an  o f f e n s e  i nvo lv ing  moral 
t u r p i t u d e  

2) Obtaining a  c e r t i f i c a t e  by f r aud  o r  d e c e i t  

3)  Conduct l i k e l y  t o  dece ive  o r  defraud t h e  pub l i c  

4 )  Unprofessional  conduct 

... 
12) V io l a t i on  of any o f  t h e  r u l e s  and r e g u l a t i o n s  

adopted by t h e  board pursuant  t o  its a u t h o r i t y  
hereunder." (Emphasis added) 



Unprofessional  conduct ha s  been def ined  i n  ARS 32-1701 
paragraph 5 ,  t o  inc lude :  

".. . 
(g)  Malpract ice .  

( h )  Any conduct o r  p r a c t i c e ,  i nc lud ing  incompetency, 
which c o n s t i t u t e s  a  danger t o  t h e  h e a l t h ,  wel fa re  o r  
s a f e t y  of  a p a t i e n t  or t h e  public. '? (Emphasis added) 

An a n a l y s i s  by L e g i s l a t i v e  Council  revea led  t h a t  t h e  a u t h o r i t y  of  t h e  Board of 

Optometry t o  d i s c i p l i n e  o p t o m e t r i s t s  is comparable t o  o t h e r  hea l th - r e l a t ed  a 
Arizona r e g u l a t o r y  bodies .  A memorandum from L e g i s l a t i v e  Council  da ted  August 

8 ,  1979*, s t a t e d ,  i n  p a r t :  

"A s e l e c t e d  review o f  s t a t u t o r y  provis ions** p r e s c r i b i n g  
grounds f o r  d e n i a l ,  suspension o r  revoca t ion  of  l i c e n s e s  
i n  v a r i o u s  medica l ly- re la ted  f i e l d s  i n d i c a t e s  t h a t  t h e  
Optometry Board s t a t u t e s  f a l l  wi th in  a common r e g u l a t o r y  
p a t t e r n  and a r e  no t  e s p e c i a l l y  noteworthy f o r  e i t h e r  t h e i r  
s t r o n g  p o i n t s  o r  t h e i r  weak po in t s .  I n  f a c t ,  t h e  same 
' b o i l e r  p l a t e '  language can be found throughout most o f  
T i t l e  32. I f  Arizona Revised S t a t u t e s  s e c t i o n  32-1755 i s  
regarded as 'weak' then  t h e  ma jo r i t y  o f  T i t l e  32 
r e g u l a t o r y  p rov i s ions  must be viewed i n  t h e  same manner." 

F i n a l l y ,  accord ing  t o  L e g i s l a t i v e  Counci l ,  t h e  Board o f  Optometry a s  a s t a t e  

agency is  ves ted  wi th  t h e  d i s c r e t i o n  t o  " informally"  d i spose  o f  a  ca se  a f t e r  a  a 
hea r ing  t o  determine whether o r  no t  t o  suspend o r  revoke t h e  c e r t i f i c a t e  held 

by an op tome t r i s t .  I n  a  memorandum dated J u l y  25, 1979,*** t h e  L e g i s l a t i v e  

Council  s t a t e d :  

* A f u l l  t e x t  o f  t h i s  memorandum is conta ined  i n  Appendix 111. 
* See Arizona Revised S t a t u t e s  s e c t i o n s  32-852 and 32-854.0 1  ( p o d i a t r y )  ; 

32-924 ( c h i r o p r a c t o r s ) ;  32-1201 and 32-1263 ( d e n t i s t r y ) ;  32-1401 and 32- 
1451 (medic ine) ;  32-1554 (na tu ropa thy ) ;  32-1663 ( n u r s i n g ) ;  32-1927 
(pha rmac i s t s ) ;  32-2042 ( p h y s i c a l  t he rapy ) ;  32-2081 (psycho log i s t s ) .  

*** A f u l l  t e x t  o f  t h i s  memorandum is  contained i n  Appendix I V .  



"Since t h e  Board o f  Optometry is a s t a t e  agency, it is 
c l e a r  t h a t  t h e  p rov i s ions  o f  t h e  Adminis t ra t ive  Procedure 
Act (Arizona Revised S t a t u t e s  s e c t i o n  41-1001 e t  seq.)  
apply t o  a l l  proceedings o f  t h e  Board. ( c i t a t i o n s  
omi t ted)  Thus, u n l e s s  precluded by law, t h e  p rov i s ions  o f  
Arizona Revised S t a t u t e s  s e c t i o n  41-1009, subsec t ion  D,  
which al lows f o r  an informal  d i s p o s i t i o n  o f  a con te s t ed  
case ,  apply t o  a c t i o n s  by t h e  Board o f  Optometry i n  
dec id ing  t h e  l e g a l  r i g h t s ,  d u t i e s  o r  p r i v i l e g e s  of a  
r e g i s t e r e d  op tome t r i s t .  

... t h e  language of  t h e  s t a t u t e  does no t  r e q u i r e  t h a t  t h e  
Board only suspend o r  revoke t h e  c e r t i f i c a t e .  I n  
a d d i t i o n ,  t h e r e  is no p r o s c r i p t i o n  a g a i n s t  imposing a  
l e s s e r  pena l ty  s h o r t  o f  suspension o r  revoca t ion .  Because 
o f  t h i s ,  t h e  Board would no t  be p r o h i b i t e d  from informal ly  
d i spos ing  o f  a  ca se  a s  allowed by Arizona Revised S t a t u t e s  
s e c t i o n  41-1009, subsec t ion  D. 

... t h e  term ' in formal  d i s p o s i t i o n '  is n o t  def ined  i n  
Arizona Revised S t a t u t e s  o r  by ca se  law. It appears  t h a t  
an agreement t o  o r  d e f a u l t  r ega rd ing  t h e  p e n a l t i e s  l i s t e d  
i n  your l e t t e r  ( p u b l i c  l e t te r  o f  reprimand, p roba t ion ,  
r e q u i r e  s p e c i f i c  educa t iona l  cou r se s ,  p e r i o d i c  review o r  
supe rv i s ion  o f  an o p t o m e t r i s t ' s  p r a c t i c e  by t h e  Board)* 
would q u a l i f y  a s  an ' in formal  d i s p o s i t i o n ' . "  

However, a  review o f  t h e  Board of Optometry's use o f  its s t a t u t o r y  a u t h o r i t y  t o  

conduct i n v e s t i g a t i o n s  and impose d i s c i p l i n a r y  a c t i o n s  a g a i n s t  o p t o m e t r i s t s  

revea led  t h a t  t h e  Board's performance is more no t ab l e  f o r  its absence of 

a p p r o p r i a t e  a c t i o n  than f o r  t hose  l i m i t e d  a c t i o n s  t h a t  have been taken. 

Complaints Considered By 

The Board O f  Optometry 

The Board o f  Optometry reviews two types  o f  complaints  - consumer complaints  

and Board i n i t i a t e d  complaints .  Consumer complaints  a r e  t hose  complaints  f i l e d  

by persons who b e l i e v e  they have r ece ived  u n s a t i s f a c t o r y  o r  unacceptable  

op tomet r ic  s e r v i c e s  o r  p roducts  from a  l i c e n s e d  op tome t r i s t .  Board i n i t i a t e d  

complaints  a r e  p r imar i l y  concerned with p o s s i b l e  v i o l a t i o n s  o f  t h e  Optometry 

Law regard ing  a d v e r t i s i n g ,  r e g i s t r a t i o n  and use  o f  t h e  t i t l e s ,  "Optometrist" o r  

"Optometrym by unl icensed  persons.  

Table  3  summarizes t h e  number and b a s i s  o f  t h e  complaints  reviewed by t h e  Board 

from January 1 ,  1975 through December 31 , 1978. 

* D i s c i p l i n a r y  p e n a l t i e s  l i s t e d  i n  t h e  Auditor  General l e t te r  t o  t h e  Arizona 
L e g i s l a t i v e  Council. 



Basis of Complaint 

SUMMARY OF THE NUMBER AND BASIS OF 
COMPLAINTS RECEIVED BY THE BOARD OF 

OPTOMETRY FROM JANUARY 1 ,  1975 THROUGH 
DECEMBER 31, 1978 

Unacceptable Glasses 
Misrepresentative Advertising 
Basis of Complaint Cannot Be Determined 
Due To Inadequate Board Records* 

Failure To Release Prescription 
Unacceptable Contact Lenses 
Not Practicing In State Within 60 Days 
After Being Granted License Through 
Reciprocity 

Use of Another Optometrist's Name 
Failure To Provide Goods Purchased 
Unacceptable Services 
Advertising As An Optometrist Without 
A License 

Optometrist Charging Referral Fees 
Failure To Keep Accurate Records 
Failure To Register Address With County 
Optometrist Convicted Of Felony 

Number of Complaints 
Initiated By 

Consumers Board 

Total Complaints 50 - - 28 . - - 

Percentages of Complaints 64% - - 36% - 

Total 
Complaints 

* For a discussion of inadequate Board records, see page 65. 

As demonstrated in Table 3, consumer filed complaints constituted 64 percent of 

the complaints reviewed by the Board from January 1, 1975 through December 31, 

1978. 

However, for complaints filed in 1975 through 1978, the only discipline imposed 

by the Board against optometrists involved Board initiated complaints. The 

Board did not discipline a single optometrist as the result of a consumer 

initiated complaint during that period. 

Table 4 summarizes the disposition of complaints reviewed by the Board from 

1975 through 1978. 



TABLE 4 

SUMMARY OF BOARD OF OPTOMETRY DISPOSITIONS OF CONSUMER AND BOARD 
INITIATED COMPLAINTS FILED D U R I N G  CALENDAR YEARS 1975, 1976, 1977 AND 1978' 

Board Di spos i t i on  o f  Complaint 
D i sc ip l ine  Imposed No D i s c i p l i n a r y  Action By Board 

Board 
Ruled No Repara t ions  

Cease Vio la t ion  Made To No Referred 
and o f  Board Ruled Complainant Record To 

Des i s t  Optometry It Had No No Addi t ional  o f In  Another 
Revocation Suspension L e t t e r  Law J u r i s d i c t i o n  Action Taken Other Dispos i t i on  Process E n t i t y  TOTALS 

Consumer Complaints 

Unacceptable Glasses  o r  
Contacts  - - - 5 13 6 - 2 2 - 

Unacceptable Se rv i ce  - - - - 2 - - 1 - - 
Other - - - 1 1 6 3 1 - - 

, Bas i s  o f  Complaint Cannot 
Be Determined Due To 
Inadequate Board Records - - - - - - - - - - 2 - - - - - 1 3 1 - 

T o t a l  -0- - -0- - -0- - 8 - 16 - - 13 3 - 7 - 2 - 1 - 
% o f  T o t a l  

Board I n i t i a t e d  Complaints 

Mis rep re sen ta t ive  , 
Adver t i s ing  

F a i l u r e  t o  Reg i s t e r  
Address wi th  t he  County . - 

Not P r a c t i c i n g  i n  S t a t e  
Within 60 Days o f  
Receivi r~g License by 
Rec ip roc i ty  5 

Other - 
Basis  o f  Complaint Cannot 

be Determined Due t o  
Inadequate Board Records - - - - - - - - - - - - - 

T o t a l  5 - 2*** - 5 - 1 - -0- - -0- - 1 - 
$ o f  T o t a l  18% - - 7% - la% - -- 3% - - 

Appendix Vconta ins  a complete l i s t i n g  o f  each complain t ,  i ts source  and d i s p o s i t i o n .  
** Being appealed .  
9 ~ u : ~ p e n n i o n s & r e  f o r  a ~ e r i d  o f  t h r e e  d a v 3 a c h .  fi • 



A s  shown i n  Table 4 ,  t h e  f i v e  l i c e n s e  r evoca t ions ,  two suspensions and f i v e  

cease  and d e s i s t  le t ters  t h a t  have been imposed by t h e  Board dur ing  1975 

through 1978 a l l  r e l a t e d  t o  Board i n i t i a t e d  complaints  concerning a d v e r t i s i n g  

and admin i s t r a t i ve  mat te rs .  
a 

I n  r e so lv ing  consumer complaints ,  t h e  Board has  c o n s i s t e n t l y :  1 )  f a i l e d  t o  

conduct proper  complaint i n v e s t i g a t i o n s  t o  determine i f  p r o f e s s i o n a l  

incompetence or  malprac t ice  was involved,  2 )  ru l ed  t h a t  it has  no j u r i s d i c t i o n  
a 

over  complaints ,  o r  3 )  c losed  complaints  because op tome t r i s t s  made r e p a r a t i o n s  

t o  t h e  complainants.  

F a i l u r e  To Conduct Proper 

Complaint I n v e s t i g a t i o n s  

The Board o f  Optometry has  used a  process  f o r  i n v e s t i g a t i n g  consumer complaints  

t h a t  is not  c o n s i s t e n t l y  app l i ed  and inadequate  t o  determine if p r o f e s s i o n a l  a 
incompetency o r  malprac t ice  was involved. 

The L e g i s l a t i v e  Counci l ,  i n  a memorandum dated J u l y  20, 1979" noted t h a t  whi le  

Arizona Optometry S t a t u t e s  do not  s p e c i f i c a l l y  r e q u i r e  t h e  Board t o  i n v e s t i g a t e  

every complaint,  t h e  f a i l u r e  t o  do s o  would provide l i t t l e  p r o t e c t i o n  t o  t h e  

p u b l i c  : 

l l . .  .Arizona Revised S t a t u t e s ,  T i t l e  32, Chapter 16 does 
no t  s p e c i f i c a l l y  mandate t h a t  every complaint t o  t h e  
Optometry Board must be i nves t i ga t ed .  A g e n e r a l  r u l e  o f  
law is t h a t  t h e  powers and d u t i e s  o f  an a d m i n i s t r a t i v e  
agency must be measured by t h e  s t a t u t e s  c r e a t i n g  them. 
P re s s l ey  v. I n d u s t r i a l  Commission, 73 Ariz.  22, 236P.2d 
1011 (1951 ). Under t h i s  r u l e  a  s t r i c t  i n t e r p r e t a t i o n  o f  
chap te r  16 would r e s u l t  i n  t h e  conc lus ion  t h a t  t h e  
Optometry Board is not  r equ i r ed  t o  i n v e s t i g a t e  every 
complaint submit ted t o  it." 

* Appendix V I  c o n t a i n s  a  f u l l  t e x t  o f  t h i s  memorandum. 



"However, it can a l s o  be argued t h a t  t h e  duty t o  i n v e s t i -  
g a t e  complaints  is an  implied duty which is necessary  t o  
p r o t e c t  t h e  pub l i c  and t o  e f f e c t i v e l y  r e g u l a t e  optome- 
trists. A more reasonable  i n t e r p r e t a t i o n  o f  chap te r  16 
r e s u l t s  i n  t h e  conc lus ion  t h a t  t h e  s t a t u t o r y  scheme makes 
l i t t l e  sense  if t h e  Board has  no duty  t o  i n v e s t i g a t e  
complaints .  The l e g i s l a t u r e  has  def ined  lunp ro fe s s iona l  
conduct1 (Arizona Revised S t a t u t e s  s e c t i o n  32-1701, 
paragraph 5 ) ,  has  provided t h e  Board with a u t h o r i t y  t o  
h i r e  i n v e s t i g a t o r s  t o  a s s i s t  i n  i n v e s t i g a t i o n s  o f  
unprofess iona l  conduct (Arizona Revised S t a t u t e s  s e c t i o n  
32-1705, subsec t ion  D) and has  p re sc r ibed  hear ing  
procedures  f o r  d i s c i p l i n a r y  a c t i o n  f o r  unp ro fe s s iona l  
conduct (Arizona Revised S t a t u t e s  s e c t i o n  32-1755). A 
f a i l u r e  t o  i n v e s t i g a t e  complaints  o f  unp ro fe s s iona l  
conduct would r ende r  t h e s e  s t a t u t o r y  p rov i s ions  
meaningless and would r e s u l t  i n  l i t t l e  p r o t e c t i o n  f o r  t h e  
p u b l i c  a g a i n s t  unp ro fe s s iona l  conduct.  Arguably t h i s  
would d e f e a t  t h e  l e g i s l a t i v e  i n t e n t  o f  t h e s e  s e c t i o n s .  

We a r e  unable  t o  p r e d i c t  how an Arizona c o u r t  would 
r e so lve  t h e s e  arguments." (Emphasis added) 

The L e g i s l a t i v e  Council  a l s o  d i s cus sed  what c o n s t i t u t e s  a  proper  

w i n v e s t i g a t i o n n  a s  fol lows:  

"...a proper  i n v e s t i g a t i o n  would seem t o  i nc lude ,  as a  
minimum, t h e  fo l lowing  procedures:  

a. In te rv iewing  t h e  complainant,  t h e  op tome t r i s t  who is 
t h e  s u b j e c t  o f  t h e  complaint and any t h i r d  person who 
might have knowledge o f  t h e  f a c t s  o f  t h e  complaint.  

b. Ver i fy ing  any prev ious  complaint a g a i n s t  t h e  
op tome t r i s t  and t h e  d i s p o s i t i o n  o f  t h e  complaint.  

c .  Checkinq f o r  any p r e v i o u s  compla in ts  by t h e  
complainant.  

d. I d e n t i f y i n g  t h e  g e n e r a l l y  accepted p r a c t i c e  i n  t h e  
p ro fe s s ion  f o r  t h e  a c t  which is  t h e  s u b j e c t  o f  t h e  
complaint.  ... 

F i n a l l y ,  Arizona Revised S t a t u t e s  s e c t i o n  41-1010, 
r e l a t i n g  t o  evidence a t  hea r ings  i n  a  con te s t ed  c a s e ,  
o f f e r s  some i n s i g h t  i n t o  t h e  kind o f  evidence which should 
be ga thered  i n  an i n v e s t i g a t i o n :  it must b e ' ' s u b s t a n t i a 1 ,  
r e l i a b l e  and proba t ive1 ."  (Emphasis added) 



Our review o f  t h e  50 consumer complaints  t h e  Board has  rece ived  from January 1 ,  

1975 through December 31, 1978 revea led  t h a t  only two complaints  were 

s u f f i c i e n t l y  i n v e s t i g a t e d  t o  s a t i s f y  t h e  c r i t e r i a  shown above. The remaining 

48 consumer complaints  were reso lved  by a mere review o f  w r i t t e n  correspondence 

from t h e  complainant and t h e  op tome t r i s t  involved. There is no documentation 

o f  Board: 1 )  i n t e rv i ews  o f  a l l  p a r t i e s  involved ,  2 )  v e r i f i c a t i o n  o f  p rev ious  

complaints  a g a i n s t  t h e  op tome t r i s t  and t h e i r  d i s p o s i t i o n ,  3 )  review o f  

complaints  by t h e  same complainant,  o r  4 )  i d e n t i f i c a t i o n  of t h e  gene ra l l y  

accepted p r a c t i c e  i n  t h e  profess ion .  The process  o f  depending upon w r i t t e n  

correspondence provided by t h e  complainant and t h e  op tome t r i s t  does no t  appear 

t o  s a t i s f y  t h e  requirement t h a t  evidence be " s u b s t a n t i a l ,  r e l i a b l e  and a 
proba t ive .  " 

The fo l lowing  c a s e s  i l l u s t r a t e  t h e  c o n s i s t e n t  f a i l u r e  o f  t h e  Board t o  

adequate ly  i n v e s t i g a t e  t h e  circumstances surrounding a consumer complaint i n  4 
s p i t e  o f  a l l e g a t i o n s  o f  p r o f e s s i o n a l  incompetence. 

CASE I 

Board r eco rds  i nc lude  a l e t t e r  dated June 6 ,  1978, from a p a t i e n t  t o  an a 
op tome t r i s t  r eques t i ng  r e d r e s s  f o r  a p a i r  o f  u n s a t i s f a c t o r y  g l a s s e s :  

"My l a s t  v i s i t  t o  you, Fr iday ,  May 12, 1978, prompts t h i s  
l e t t e r .  I could n o t  b e l i e v e  what you s a i d  i .e. ,  t h a t  even 
though you p re sc r ibed  t h e  g l a s s e s ,  t h a t  you know and 
s t a t e d  t h a t  you over co r r ec t ed ,  t h a t  t h e  computer ag rees ,  
t h a t  t h e  g l a s s e s  a r e  u n s a t i s f a c t o r y ,  t h e r e  is nothing t h a t  
can be done t o  c o r r e c t  t h e  s i t u a t i o n .  

This  has  gone on s i n c e  December 1977. A s  I cannot wear t h e  
g l a s s e s  you p re sc r ibed ,  I am wearing my o l d  ones. My o l d  
ones are s e v e r a l  y e a r s  o ld  and need t o  be replaced.  T i m e  
i s  of  essence. 

A l l  I can say  i s ;  you examined m e ,  you determined what I 
needed, you p re sc r ibed  t h e  g l a s s e s .  I pa id  you f o r  your 
s e r v i c e s .  I want and need a p a i r  o f  g l a s s e s  t h a t  I can s e e  
wi th  proper ly  and made t o  t h e  high s t anda rds  o f  your 
p ro fe s s ion .  

You have t h e  oppor tun i ty  t o  r e c t i f y  a s e r i o u s  e r r o r  
g r ace  f u l l y .  (Emphasis added 



The op tome t r i s t  r e fused  t o  provide t h e  p a t i e n t  wi th  e i t h e r  a  new p a i r  o f  

g l a s s e s  o r  a refund o f  money. The p a t i e n t  subsequent ly  f i l e d  a complaint wi th  

t h e  Board; however, t h e  Board re fused  t o  i n v e s t i g a t e  t h e  matter a s  it was not  

w i t h i n  t h e i r  j u r i s d i c t i o n .  

S i t u a t i o n  - On September 5 ,  1978, t h e  Board rece ived  t h e  fo l lowing  

complaint:  

"Attached p l ea se  f i n d :  

1. L e t t e r  t o  ( t h e  Optomet r i s t )  ( s e n t  Return Receipt  
Requested)" 

2. P r e s c r i p t i o n  by ( t h e  Optomet r i s t )  

3. P r e s c r i p t i o n  by another  Optomet r i s t  

Because ( t h e  Optomet r i s t )  has  chosen t o  ignore  my 
l e t t e r ,  t h e  f a c t  t h a t  t h e  g l a s s e s  t h a t  he p re sc r ibed  
a r e  u n s a t i s f a c t o r y  and I was unable t o  wa i t  any 
longe r ,  I f i n a l l y  had another  Optomet r i s t  make me a  
p a i r  o f  g l a s s e s .  These g l a s s e s  a r e  s a t i s f a c t o r y  and 
they are made t o  t h e  f i n e  s t anda rds  o f  your 
profess ion .  

I am i n  no p o s i t i o n  t o  judge h i s  competence, t h a t  is  
f o r  you t o  decide.  However, I f e e l  t h a t  he d i d  no t  
p r e s c r i b e  o r  d e l i v e r  a  proper  p a i r  o f  g l a s s e s ,  
a l though he accepted  f u l l  payment f o r  them." 
(Emphasis added) 

Board Action - The Board s e n t  t h e  fol lowing l e t t e r  dated September 20, 

1978 t o  t h e  complainant.  

"The Arizona S t a t e  Board o f  Optometry has  
reviewed t h e  correspondence you r e c e n t l y  
submit ted f o r  cons ide ra t i on .  

I n  accordance with s t a t e  law, t h e  Board has  no 
c o n t r o l  over  t h e  f e e s  a  doc tor  charges  h i s  
p a t i e n t s .  

I f  you feel t h e  mat te r  ha s  no t  been r e so lved ,  
you may wish t o  seek advice  o f  counse l  f o r  c i v i l  
a c t i o n .  

No a d d i t i o n a l  Board a c t i o n  was taken. 

* The consumer is r e f e r r i n g  t o  t h e  June 6 ,  1978 l e t t e r  quoted on page 24. 



Comment 

Although the  complainant r a i s e d  t h e  ques t i on  o f  p r o f e s s i o n a l  incompetence, t h e  

Board determined t h i s  ma t t e r  d i d  n o t  c o n s t i t u t e  a  v i o l a t i o n  of  optometry law 
0 

and was, t h e r e f o r e ,  n o t  w i th in  its j u r i s d i c t i o n .  Board records  do n o t ,  

however, i n d i c a t e  any i n v e s t i g a t i o n  of  t h e  c a s e  t o  determine p o s s i b l e  incom- 

petence o f  t h e  op tome t r i s t  involved. (See page 65 f o r  a  d i s cus s ion  o f  inade- 

qua t e  recordkeeping and see page 15 f o r  a  d i s cus s ion  o f  inadequate  0 
i n v e s t i g a t i o n  procedures.)  

The Office o f  t h e  Auditor General reques ted  t h e  Ophthalmology Department of  t h e  

Un ive r s i t y  of Arizona Medical School t o  i n s p e c t  t h e  p r e s c r i p t i o n s  prepared by: .. 
1 )  t h e  Optometr is t  a g a i n s t  whom t h e  complaint was f i l e d ,  and 2 )  t h e  Optometr is t  

who subsequent ly  p re sc r ibed  a p a i r  o f  g l a s s e s  s a t i s f a c t o r y  t o  t h e  complainant.  

The Ophthalmologists from t h e  Medical School* s t a t e d :  

". . .I t h i n k  t h e  d i f f e r e n c e  i n  t h e  two p r e s c r i p t i o n s  a r e  
h igh ly  s i g n i f i c a n t  and c a s t  ou t  on t h e  competency o f  t h e  
i n d i v i d u a l  who obtained t h e  first p r e s c r i p t i o n  t h a t  t h e  
p a t i e n t  was unhappy with.  

I b e l i e v e  t h a t  t h e  consumer was j u s t i f i e d  i n  r e g i s t e r i n g  
h i s  complaint.  I f u r t h e r  b e l i e v e  t h a t  a d d i t i o n a l  
i n v e s t i g a t i o n  is i n  o r d e r  t o  determine i f  a d d i t i o n a l  
complaints  o f  perhaps a  s i m i l a r  n a t u r e  have been launched 
a g a i n s t  t h e  p r a c t i t i o n e r  r e spons ib l e  f o r  t h e  e r r o r .  
Should t h e  r e s u l t s  o f  such an i n v e s t i g a t i o n  be nega t ive ,  I 
b e l i e v e  it would be premature t o  pas s  any judgement on t h i s  
ep isode  regard ing  p r o f e s s i o n a l  competency." 

It should be noted t h a t  t h e  Optomet r i s t  named i n  t h e  above complaint was a l s o  

named i n  t h r e e  o the r  consumer complaints  f i l e d  with t h e  Board as o f  June 30, 

1979. The Board has  no t  i n i t i a t e d  any i n v e s t i g a t i o n s  i n t o  t h e  p r o f e s s i o n a l  @ 
competency o f  t h i s  Optometr is t .  

Fu r the r ,  our  review o f  Board r eco rds  revea led  t h a t  a s  o f  December 31, 1978, 

e i g h t  op tome t r i s t s  had 26 consumer complaints  f i l e d  a g a i n s t  them. Th i s  a 
r e p r e s e n t s  52 percent  of  a l l  t h e  consumer complaints  f i l e d  wi th  t h e  Board from 

January 1,  1975 through December 31, 1978 and y e t  t h e  Board has no t  reviewed 

any o f  t he se  s i x  op tome t r i s t s  f o r  p r o f e s s i o n a l  incompetency. 

* Appendix V I I  con t a in s  a  copy o f  t h e  l e t t e r  con ta in ing  t h i s  s ta tement .  



No J u r i s d i c t i o n  Over The 

C o m ~ l a i n t  

From January 1 ,  1975 t o  December 31, 1978 t h e  Board o f  Optometry r ece ived  e i g h t  

consumer complaints which were judged by t h e  Board t o  be no t  a v i o l a t i o n  of  t h e  

Optometry Law, i n  t h a t  they c o n s t i t u t e d  a d i s p u t e  over  f e e s .  

The fo l lowing  ca se  is  an  i l l u s t r a t i o n .  

Case 2 

I n  January 1979, t h e  Board of  Optometry r ece ived  a complaint a l l e g i n g  t h a t  an 

op tome t r i s t  had i n c o r r e c t l y  and improperly p re sc r ibed  con tac t  l e n s e s .  The 

Board d i d  no t  t ake  any a c t i o n  on t h e  complaint because , in  t h e  Board's view, t h e  

complaint involved a f e e  d i spu te .  

S i t u a t i o n  - On January 18, 1979 t h e  Board rece ived  t h e  fo l lowing  l e t t e r :  

!'Regarding my problem wi th  a l o c a l  op tome t r i s t  I a m  
p lead ing  f o r  a hopeful  s o l u t i o n .  

I n  Oct. 30 - 78 I took my 19 y r .  o l d  son t o  ( t h e  
o p t o m e t r i s t ) ,  op tome t r i s t  f o r  an eye examination and 
upon a complete exam o f  h i s  v i s i o n ,  I was advised  t o  
have him f i t t e d  wi th  hard con tac t  l e n s .  Being a 
d i sab l ed  ve t e r an  and unemployed I o f  course  asked t o  - .  

s e e  i f  arrangements could be made t o  pay t h e  c o s t s  o f  
$200.00 on i n s t a l l m e n t s ,  I was r e j e c t e d  and t o l d  i t  
would be on a cash b a s e s ( s i c )  only.  There-fore I have 
t o  beg and borrow $200.00 from f r i e n d s .  Af t e r  a f e w  
day ' s  my son encountered a l o t  o f  problems wi th  h i s  
new l e n s .  Then while  i n  Gila County (Globe AZ) I took 
my son t o  another  op tome t r i s t  ... and upon a complete 
and thorough eye exam, he s a i d  my son could 
d e f i n a t e l y  no t  wear any kind o f  l e n s ,  s o f t  o r  hard and 
p r e s c r i b e d  and i s sued  him some eye g l a s s e s  which 
immediately improved h i s  v i s i o n  100 percent .  A t  my 
e a r l i e s t  convenience due t o  my d i s a b i l i t y  and weather 
cond i t i ons ,  I confronted ( t h e  o p t o m e t r i s t )  today and 
expla ined  t h e  s i t u a t i o n  t o  him, and asked f o r  an  
adjustment  o r  compromise o f  some s o r t ,  and he was 
very rude t o  my son and I and h o l l e r e d  numerous f a l s e  
accusa t ions  and b lah  - b lah  - b lah  Also f l a t l y  
r e f u s i n g  t o  make any kind o f  adjustment  o f  p a r t i a l  
re fund  o f  any n a t u r e . . . I  pe r sona l ly  f e e l  t h a t  t h e  
reason  he go t  s o  up t i g h t ,  ( s o r t  o f  speak)  was when he 
saw my son wearing eye g l a s s e s  and a l s o  r e a l i z e d  t h a t  
he was con t r ad i c t ed  by ano the r  op tome t r i s t  on wearing 
l e n s .  I s t r o n g l y  f e e l  I was conned by ( t h e  
op tome t r i s t )  no t  t o  mention f r aud  i n  o t h e r  words I 
was l e f t  ho ld ing  t h e  bag . . . . I 1  (Emphasis added) 



BoardAction - The Board reques ted  an  explana t ion  from t h e  second optome- 

trist and rece ived  t h i s  r e p l y  on Apr i l  9 ,  1979: 

''The above was examined by us  on 12-14-78. The 
f a t h e r  wanted ( t h e  boy 's)  eyes  examined and 
r epo r t ed  c o n t a c t s  (ha rd )  had not  given c l e a r  o r  
comfortable  v i s ion .  How r e c e n t  was no t  mentioned, 
but  t h e  son had no t  worn any c o r r e c t i o n  f o r  some 

. t ime . 
He inqu i r ed  about s o f t  con tac t  l e n s  and I remember 
t o  t h e  b e s t  of  my knowledge say ing  t o  recheck wi th  
h i s  former doc tor  bu t  t h a t  I would no t  recommend 
t h e  s o f t  l e n s  due t o  t h e  degree o f  as t igmatism.  

He s a i d  he d id  no t  wish t o  go back aga in  and ordered 
convent ional  g l a s se s . "  (Emphasis added) 

Based on a  review of t h i s  correspondence and without  ob t a in ing  any f u r t h e r  

in format ion ,  t h e  Board c losed  t h e  ca se  and s e n t  a  l e t t e r  da ted  May 9 ,  1979 

exp la in ing  i t s  l a c k  o f  j u r i s d i c t i o n  over  f e e  d i spu te s :  

"Upon review,  t h e  Board determined t h a t  t h i s  mat te r  i s  no t  
w i th in  t h e i r  j u r i s d i c t i o n .  (The o p t o m e t r i s t )  has  no t  
v i o l a t e d  Optometry Law, t h e  on ly  a r e a  upon which t h i s  
Board can r u l e .  Because of  t h i s ,  we must cons ider  t h e  
ma t t e r  c losed .  

If you wish t o  pursue t h e  m a t t e r ,  you may have o t h e r  
r ecou r se  through c i v i l  a c t i o n  by p r i v a t e  c o u n ~ e l . ~  

Comment 

Arizona Revised S t a t u t e s  s e c t i o n  32-1701, paragraph 5 a s  amended by Laws 1979, 

Chapter 50, e f f e c t i v e  Apr i l  17, 1979 d e f i n e s  wunprofess iona l  conduct" a s  

meaning: 

" . . . 
( g )  Malpract ice .  

( h )  Any conduct o r  p r a c t i c e ,  i nc lud ing  incompetency, 
which c o n s t i t u t e s  a  danger t o  t h e  h e a l t h ,  we l f a r e  o r  
s a f e t y  of  a  p a t i e n t  o r  t h e  publ ic . "  



In addition, the Board has prescribed by regulation in A.C.R.R. R4-21-04, 

subsection G, that: 

"(f) For materials dispensed by an optometrist or any of 
his agents, the failure, neglect or refusal to be 
sure prescriptions are filled accurately and with 
quality workmanship in ophthalmic materials shall be 
deemed to constitute 'unprofessional conduct'." 

According to the Legislative Council in an memorandum dated April 24, 1979:* 

"Thus, the board clearly has jurisdiction to receive a 
complaint that an optometrist is guilty of unprofessional 
conduct as defined by statute and regulation or that a 
violation of a statutory provision or regulation has 
occurred. However, the response of the board is limited to 
holding a hearing on whether the certificate of the 
optometrist should be suspended or revoked. No authority 
exists for the board to remedy unsatisfactory services or 
to require replacement of defective ophthalmic materials. 
A dissatisfied patient must resort to other legal 
procedures to remedy these perceived wrongs." 

Complaints Closed Because 

Optometrists Made Reparations 

To The Complainants 

From January 1 ,  1975 to December 31, 1978 the Board of Optometry has closed 13 

consumer complaints because optometrists made reparations to the complainants. 

The Board did not pursue any of these complaints to determine if unprofessional 

conduct had occurred. 

The following case is an illustration. 

* A full text of the memorandum is contained in ~ ~ ~ e n d i x  VIII. 



Case 3 

In March of 1974, the Board of Optometry received a complaint against an 

optometrist alleging professional incompetence on the part of an optometrist. 

The Board of Optometry subsequently closed the case stating the matter had been 

"settled amicably" because the optometrist had partially reimbursed the 

patient the cost of a pair of contact lenses. The only action taken by the 

Board to ascertain the facts in this case was to contact the optometrist by 

telephone and request that the optometrist submit a written explanation to the 

Board. 

Situation - On March 21, 1974 the Board of Optometry received the 

following complaint alleging professional incompetence on the 

part of an optometrist. 

"After making an inquiry by telephone at your office, 
I was told that, legally, an optometrist is not 
allowed to prescribe drugs. It is because my 
optometrist did prescribe a drug to me that I am 
filing this letter of complaint. 

I wish to register a complaint against (the optometrist), 
on the following grounds: 

1) I received from (the optometrist) sub-standard 
instructions regarding the cleaning and 
ascepticizing of the Soflens contacts he 
prescribed for me. Later, I contacted a virus 
infection in my eyes which caused me pain, loss 
of work time, additional expense, as well as 
possible permanent damage. 

2) (The optometrist) prescribed the drug NEOSPORIN 
to me. 

Attached to this letter is an account of all the 
events that have transpired from the time I first saw 
(the optometrist) to the present time." 



"Saturday, March 9 

I woke up despara te !  My eyes  bothered t e r r i b l y  and 
t h e  drops seemed t o  make it worse. I c a l l e d  ( t h e  
d o c t o r ) ,  because my M .  D.  was no t  i n  on Saturday.  (The 
doc to r )  f i t  me i n  around noon. He looked a t  my eyes  
and s a i d  t h a t  t h e  i r r i t a t i o n  was caused by a  v i r u s .  
H e  then  wrote t h e  name NEOSPORIN on a  p i ece  of  paper .  
He s a i d  t h a t  an M.D. could w r i t e  a  p r e s c r i b e  t h i s  i n  
drop form and t h a t  i t  would c o s t  me $6-$8. He s a i d  
t h a t  I could go t o  any drug s t o r e  and buy t h e  very 
same t h i n g  i n  ointment form f o r  l e s s  than h a l f  t h e  
money. He t o l d  me t h a t  I was t o  put  some o f  t h i s  i n  
each eye before  I went t o  bed, and t o  then hold t h e  
e y e l i d  s h u t  u n t i l  t h e  ointment melted. He a l s o  s a i d  
t h a t  on t h e  box t h a t  i t  would s ay  'Do not  use  i n  your 
eyes1 ,  but  t h a t  i t  was t h e  exac t  same t h i n g  a s  t h e  
drops and t h a t  I was t o  use  it  anyway.ll 

Comment 

It should be noted t h a t  t h e s e  a r e  two types  o f  NEOSPORIN. One is  a p r e s c r i p t i o n  

drug t h a t  i s  used t o  t r e a t  eye inflammations.  The o t h e r  is  an over-the-counter 

drug t h a t  con ta in s  a  s p e c i f i c  warning a g a i n s t  i ts  use  i n  t h e  eyes.  The over- - 
the-counter NEOSPORIN was t h e  drug t h e  Optomet r i s t  recommended h i s  p a t i e n t  use 

i n  he r  eyes.  

BoardAction - The Board o f  Optometry, upon r e c e i p t  o f  t h e  complaint ,  

reques ted  t h e  op tome t r i s t  by te lephone  t o  respond t o  t h e  

a l l e g a t i o n s  i n  t h e  complaint .  The Optomet r i s t  responded 

a s  fo l lows  regard ing  t h e  use o f  drugs:* 

"On February 15, 1974 another  v i s i t  - tests run.  
She complained o f  eyes  i t c h i n g ,  h u r t i n g  and redness  
and b lu r r ed  V.A. R r ,  Eye. Sa id  she  had a  co ld .  
Changed t h e  R t  l e n s  t o  7.00N I b e l i e v e  I gave h e r  
some p r e f r i n  samples a t  t h i s  t ime t o  use a long  wi th  
t h e  r e d  eyes  t o  h e l p  c l e a r  t h e  i n f l ama t ion .  
Returned on March 5 ,  1974 s a i d  s h e  cou ldn ' t  wear 
t h e  CL. & t h a t  A M.D. was t r e a t i n g  he r  eye l i d s .  I 
t o l d  he r  I seen  s e v e r a l  c a s e s  o f  c o n j u v e t i v i t i s  
l a t e l y  & It probably was due t o  a  v i r u s .  I have 
s e n t  some c a s e s  t o  ( t h e  doc to r )  and ( t h e  doc to r )  
f o r  t h e  same, and they  were having t r o u b l e  g e t t i n g  
it c l e a r e d  up. She s a i d  t h e  medicine he r  doc tor  was 
us ing  d i d n ' t  seem t o  be he lp ing  t o o  much. (When I 
f i r s t  came t o  S c o t t s d a l e  I took over  t h e  eye 
r eco rds  from ( t h e  doc to r )  and he had t o l d  me t h a t  
Neosporine t h a t  you could by over  t h e  counter  
without  a  p r e s c r i p t i o n  worked very e f f e c t i v e l y  f o r  
eye i n f l ama t ions . )  

* Er ro r s  i n  s p e l l i n g  and grammar a r e  a s  conta ined  i n  t h e  o p t o m e t r i s t ' s  
response. 3 1 



So I suggested t h a t  s h e  might t r y  Neosporine (I 
d i d  no t  p r e s c r i b e )  I a l s o  t o l d  he r  t h e  l a b l e  s a i d  
no t  t o  use i n  t h e  eye but  i f  she  t r i e d  i t  and i t  
made it worse no t  t o  use i t ,  but  she  should r e t u r n  
t o  h e r  M.D. - I d i d  s p e l l  t h e  work Neosporin on a  
p lane  p i ece  o f  paper ,  no t  a  p e r s c r i p t i o n  blank and 
I d i d  no t  s i g n  i t ."  (Emphasis added) 

Regarding t h e  i n s t r u c t i o n  f o r  s o f l e n s  c a r e  t h e  op tome t r i s t  responded: 

' I . . .  I c a r e f u l l y  expla ined  t h a t  t h e  F.D.A. approved 
method o f  s e r i l i z a t i o n  was wi th  t h e  a s e p t i e r o r  and 
t h a t  I must g ive  he r  one, and t h a t  t h e  SRCL was 
l i s t e d  a s  a drug a s  a  whole package. The s o f l e n s ,  
t h e  case ,  t h e  s a l t  t a b l e t s ,  t h e  s a l i n e  b o t t l e ,  and 
t h e  a s e p t i s i z o n  I a l s o  expla ined  t h a t  I wore t h e  
s o f l e n s  and had f o r  a lmost  a  year  and had n o t  bo i l ed  
my l e n s e s  one time. We had found t h e  b e t t e r  way of  
c a r i n g  f o r  t h e  l e n s  t o  s t o p  t h e  bu i ld  up o f  p r o t i e n  
has  t o  c l ean  t h e  l e n s  i n  soac l ens  upon removal and 
then  c l ean  wi th  h o t  t a p  water ,  & then  i n  t h e  s a l i n e  
s o l u t i o n  and then t o  soak them i n  t h e  ca se  f i l l e d  4 
with  s a l i n e  s o l u t i o n  and 4 w i t h  soac l ens ,  and t h a t  
I had no t  had any problem wi th  my l e n s e s  bu i ld ing  up 
a  r e s i d u e  o r  a  f i l m  nor  d i d  I g e t  any i n f e c t i o n s ,  
and I suggested t h a t  she  might do t h e  same, aga in  
t e l l i n g  h e r  t h a t  t h e  F.D.A. ' s  approved method was I 
had s t a t e d  above. 

I hope t h i s  e x p l a i n s  my p o s i t i o n  - I c e r t a i n l y  
meant no harm t o  any one only  t r y i n g  t o  h e l p  my pa- 
t i e n t ' s  needs,  & I hope no l e g a l  a c t i o n  w i l l  have 
t o  be taken."  

Board Action - A t  i t s  May 1  I ,  1974 meeting, t h e  Board c losed  t h e  complaint 

by s t a t i n g :  

" . . . t h e  Board cons ide r s  t h i s  ma t t e r  c losed  a s  t h e  
complaint was s e t t l e d  amicably."* 

* Avai lab le  Board r eco rds  i n d i c a t e  t h a t  t h e  p a t i e n t  was reimbursed $65 o f  
$155 paid t o  t h e  op tome t r i s t .  It should be noted t h a t  t h e  p a t i e n t  had 
f i l e d  he r  complaint wi th  t h e  Board a f t e r  s h e  had been reimbursed t h e  $65 
by t h e  op tome t r i s t .  



Comment 

On November 13, 1978, another  p a t i e n t  o f  t h e  op tome t r i s t  ( d i s cus sed  i n  t h e  

above complaint)  f i l e d  a  c i v i l  s u i t  a g a i n s t  t h e  op tome t r i s t  i n  Maricopa County. 

I n  November 1978, t h e  Maricopa County L i a b i l i t y  Review Board concluded t h a t  t h e  

op tome t r i s t  had provided h i s  p a t i e n t  wi th  substandard c a r e  and s t a t e d  i n  its 

advisory  opinion:  

"We f i n d  i n  favor  of  t h e  p l a i n t i f f s  ( p a t i e n t ) .  

For  t h e  guidance o f  consul ,  i t  is  t h e  conclusion o f  t h e  
panel  t h a t  on August 11, 1977, ( t h e  doc to r )  f a i l e d  t o  
c o m ~ l v  wi th  s t anda rd  of c a r e  which would be ~ r a c t i c e d  bv a 
reasonable  and prudent op tome t r i s t  i n  t h i s  community ... The 
s t anda rd  o f  c a r e  r equ i r ed  t h a t  he e i t h e r  perform 
a d d i t i o n a l  tests f o r  symptoms of  glaucoma o r  r e f e r  t o  an 
opthamologist ." (Emphasis added) 

On June 5,  1979, a f t e r  two days o f  t r i a l ,  t h e  above c i v i l  s u i t  was s e t t l e d  ou t  

of  cou r t  and t h e  p a t i e n t  was t o  r e c e i v e  $100,000 f o r  damages. 

According t o  Board minutes,  a  d i s cus s ion  of t h e  Board's r e s p o n s i b i l i t y  t o  

pursue complaints  was d i scussed  on March 14, 1977: 

"There was a  gene ra l  d i s cus s ion  r ega rd ing  complaints .  ( A  
Board member) asked (an  A s s i s t a n t  Attorney General)  what 
form o f  a c t i o n  t h e  Board can t a k e  a g a i n s t  an op tome t r i s t .  
(An A s s i s t a n t  Attorney Genera l )  s t a t e d  t h a t  i n  most ca se s  
where an  agreement cannot be reached,  i n v e s t i g a t o r s  a r e  
h i r e d  t o  o b t a i n  a l l  t h e  f a c t s  surrounding t h e  case .  
Because t h e  Board does no t  have t h e  funds t o  do t h i s ,  i t  
can be reques ted  o f  t h e  A . G .  's o f f i c e  and they  may be a b l e  
t o  a s s i s t ,  t ime permi t t ing .  ( A  Board member) asked what 
form of  d i s c i p l i n a r y  a c t i o n  may be taken  and was t o l d  t h a t  
i t  i s  e n t i r e l y  up t o  t h e  d i s c r e t i o n  o f  t h e  Board; 
suspension,  p roba t ion ,  r evoca t ion ,  e t c .  It i s  a l s o  up t o  
t h e  Board t o  decide whether o r  no t  t o  f u r t h e r  i n v e s t i g a t e  a  
complaint even i f  it  has been dropped by t h e  complainant." 
(Emphasis added) 



I n  our  op in ion ,  t h e  Board of  Optometry has f a i l e d  t o  demonstrate s i g n i f i c a n t  

e f f e c t i v e n e s s  i n  t h e  i n v e s t i g a t i o n  and r e s o l u t i o n  o f  consumer complaints 

r ega rd ing  t h e  optometr ic  profess ion .  Its po l i cy  o f  d i smiss ing  complaints i f  a  

remedy i s  provided t o  t h e  complainant avoids  t h e  ques t i on  of whether an 

unscrupulous o r  incompetent op tome t r i s t  i s  p r a c t i c i n g  i n  Arizona. I n  a d d i t i o n ,  

t h e  Board de te rmina t ions  t h a t  consumer complaints  a r e  " f ee  d i spu te sM o r  t h a t  

v i o l a t i o n s  of  t h e  ~ ~ t d m e t r i c  Law have not  occur red  without  s o  much a s  a  minimal 

i n v e s t i g a t i o n  of  t h e  f a c t s  and evidence i n  t h e  complaint c o n s t i t u t e s  an 

inadequate  b a s i s  f o r  such de te rmina t ions .  Therefore ,  t h e  Board of  Optometry 

has  n o t  provided t h e  consumer o f  optometr ic  s e r v i c e s  wi th  a  s i g n i f i c a n t  avenue 

f o r  thorough i n v e s t i g a t i o n  and jud ic ious  r e s o l u t i o n  o f  complaints .  

Board Reasons For I n a c t i v i t y  

According t o  Board members, t h e  Board has been cons t ra ined  i n  i t s  i n v e s t i g a t o r y  

a c t i v i t i e s  because o f  a  l a c k  of  s u f f i c i e n t  funds.  Our review of t h e  Board, 

however, revea led  t h a t  t h e  Board has had s u f f i c i e n t  funds t o  conduct i nves t i ga -  

t i o n s .  

From f i s c a l  yea r s  1975-76 through 1978-79, t h e  Board has  had a  s u r p l u s  o f  

auailable funds ranging from a low o f  $5,479 t o  a  high o f  $9,190. These funds 

would have been s u f f i c i e n t  t o  provide f o r  a  minimum of 31 i n v e s t i g a t i o n s  i n  any 

one yea r  a s  shown below. 

F i s c a l  Year 
1975-76 1976-77 1977-78 1978-79 (Est imated)  

Beginning Fund Balance 
Board Rece ip ts  
Board Expenses 
Ending Fund Balance 

Number of  I n v e s t i g a t i o n s  That 
Could Have Been Conducted With 
Avai lab le  Funds: 

Contracted I n v e s t i g a t o r  
S t a t e  Employee 



The above calculations are based upon the history of Board investigative 

information. For example: In May of 1978 the Board of Optometry paid $60.00 in 

per diem for a licensed optometrist to conduct a two-day investigation. In 

October of 1978, a private investigator charged $12.00 per hour for seven hours 

work plus $37.20 in expenses to conduct an investigation. According to Mr. 

Jack Keaton, Chief, Special Investigations Bureau, Department of Economic 

Security, the average Investigator I1 classification would receive $7.27 per 

hour. 

It should be noted that the greatest number of consumer complaints received by 

the Board during fiscal years 1975-76 through 1978-79 was 17 in 1978-79. 

Therefore, the Board has had more than sufficient funds to conduct 

investigations into consumer complaints. 

Health Occupations Council As 

Alternative To Individual 

Regulatory Bodies 

A Council of State Governments* publication entitled, State Regulatory 

Policies - Dentistry and the Health Professions,** contains a description of a 
model law creating a State Health Occupations Council. Composed of one 

representative from each health area subject to regulation through the law and 

at least one-third membership representing the general public, the Council is 

authorized to review and coordinate licensing boards regulations, establish 

discipline and enforcement procedures, and resolve scope of practice 

questions. Such a Council would also coordinate certain functions currently 

performed by individual licensing boards by centralizing budgeting, staffing, 

investigations and professional discipline. 

According to the Council of State Governments, the major purpose of such a 

Council is to maintain the perspective of public interest in the regulation of 

professions and occupations: 

* The Council of State Governments is a joint agency of all the state 
governments - created, supported and directed by them. It conducts 
research on state programs and problems; maintains an information service 
available to state agencies, officials, and legislators; issues a variety 
of publications; assists in state-federal liaison; promotes regional and 
state-local cooperation; and provides staff for affiliated organizations. 

** The model law creating a State Health Occupations Council is contained 
in Appendix X. 



"Historically, once licensed, the groups tended to be 
regulated by autonomous boards composed primarily of 
representatives from the profession. Many have felt - that 
such a system dominated by practitioners will primarily 
protect the interests of the individual professional 
groups rather than those of the consumer. State 
policymakers often have been frustrated in their attempts 
to ensure that the licensure and regulatory process takes 
into consideration broad public policy issues such as 
costs, availability of services, and fragmentation of 
health care delivery." (Emphasis added) 

CONCLUSION 

The Board of Optometry has been deficient in its investigation and resolution 

of complaints from consumers for services rendered by optometrists licensed 3 
* 

with the Board. The Board has consistently: 1) failed to conduct proper 

complaint investigations to determine if professional incompetence or 

malpractice was involved, 2) ruled that it has no jurisdiction over the 

complaints, or 3) considered complaints closed if optometrists made 

reparations to the complainants. 

Because the Board of Optometry has not been sufficiently aggressive in its 

investigation and resolution of consumer complaints, it has not effectively 

protected the health, safety and welfare of the public. 

RECOMMENDATION 

The present performance of the Board of Optometry regarding its investigation 

and disposition of consumer complaints does not warrant the continuation of 

this activity on the Board's part without significant improvements. 

It is recommended that consideration be given to one of the two following 

alternatives to improve protection of the consumer: 



A l t e r n a t i v e  I 

( a )  Arizona Revised S t a t u t e s ,  T i t l e  32,  Chap te r  16,  be amended t o  p r o v i d e  

t h e  Board o f  Optometry w i t h  t h e  s p e c i f i c  r equ i rement  t o  i n v e s t i g a t e  

a l l  compla in t s  and enforcement  r e s p o n s i b i l i t i e s  i n c l u d i n g  t h e  power 

t o  c e n s u r e  a n  o p t o m e t r i s t  who h a s  p rov ided  f a u l t y  goods o r  s e r v i c e s .  

( b )  The Board o f  Optometry e s t a b l i s h  s p e c i f i c  p rocedures  f o r  t h e  

i n v e s t i g a t i o n  and r e s o l u t i o n  o f  a l l  c o m p l a i n t s .  These p rocedures  

shou ld  meet t h e  s t n d a r d s  o f  a  minimum i n v e s t i g a t i o n  c i t e d  by t h e  

Arizona L e g i s l a t i v e  Counc i l .  

A l t e r n a t i v e  I1 

The L e g i s l a t u r e  and Governor approve a  H e a l t h  Occupat ions  Counc i l  a s  

o u t l i n e d  by t h e  S t a t e  Counc i l  o f  Governments. T h i s  a l t e r n a t i v e  would 

a p p l y  t o  a l l  h e a l t h  r e g u l a t o r y  e n t i t i e s  and is  a l s o  i n c l u d e d  i n  t h e  

recommendations o f  t h e  Board o f  D e n t a l  Examiners performance a u d i t .  



FINDING I1 

THE E X A M I N A T I O N  PROCESS OF THE A R I Z O N A  BOARD OF OPTOMETRY I S  NOT I N  COMPLIANCE 

WITH STATE LAW AND I S  OF QUESTIONABLE VALIDITY. 

Persons wishing t o  be l i c e n s e d  a s  an op tome t r i s t  i n  Arizona, who have no t  been 

l i c e n s e d  i n  o t h e r  s t a t e s ,  must pass  an examination prepared and adminis te red  by 

t h e  S t a t e  Board o f  Optometry. Our review of  t h e  Board's examination process  

revea led  t h a t  t h e  Board has  f a i l e d  t o  main ta in  s u f f i c i e n t  r eco rds  t o  adequate ly  

document t h e  p repa ra t i on ,  admin i s t r a t i on  and grad ing  o f  i t s  examinations.  Th i s  

l a c k  o f  documentation prec ludes  a thorough, independent ,  and q u a l i t a t i v e  

eva lua t ion  o f  t h e  Board's examination process .  However, our review of  t h e  

l i m i t e d  documentation t h a t  is  a v a i l a b l e  1 )  i n d i c a t e s  t h a t  t h e  Board i s  no t  i n  

compliance wi th  s t a t e  law, and 2 )  r a i s e s  s e r i o u s  ques t i ons  regard ing  t h e  

v a l i d i t y  o f  t h e  Board 's  e n t i r e  examination process .  

Noncompliance With S t a t e  Law 

Arizona s t a t u t e s  s p e c i f y  t h a t  an examination s h a l l  be given t o  persons d e s i r i n g  

t o  p r a c t i c e  optometry who have no t  been l i c e n s e d  i n  another  s t a t e  o r  who do no t  

meet requirements  f o r  being g ran t ed  a l i c e n s e  by r e c i p r o c i t y .  ARS 32-1723 

provides  t h a t  i n  o rde r  t o  t a k e  t h e  examination, an a p p l i c a n t  must meet t h e  

fo l lowing  requirements:  

1. B e  of  good moral c h a r a c t e r .  

2. Must have graduated from a high school  a c c r e d i t e d  by t h e  Un ive r s i t y  

of  Arizona o r  an equ iva l en t  educa t ion .  

3. Must have graduated from a u n i v e r s i t y  o r  school  teaching  t h e  

p ro fe s s ion  of  optometry a c c r e d i t e d  by a n a t i o n a l l y  accepted  

a c c r e d i t i n g  body o f  op tomet r ic  educat ion.  

4. I n  l i e u  o f  a c c r e d i t e d  educa t ion ,  an a p p l i c a n t  may f u r n i s h  a l i c e n s e  

gran ted  by another  s t a t e  o r  f o r e i g n  count ry  showing t h e  a p p l i c a n t  has  

he ld  t h e  l i c e n s e  f o r  no t  l e s s  than f i v e  yea r s  and is  an a c t i v e  

p r a c t i t i o n e r ,  and f u r n i s h  a d d i t i o n a l  evidence o f  knowledge and 

a b i l i t y  t o  p r a c t i c e  optometry a s  t h e  Board r e q u i r e s .  



ARS 32-1724 provides  t h a t  a p p l i c a n t s  who meet t h e s e  requirements  must be 

adminis te red  an examination i n  t h e  s u b j e c t  ma t t e r  c u r r e n t l y  being t augh t  i n  t h e  

a c c r e d i t e d  u n i v e r s i t i e s  o r  schools  of  optometry. 

ARS 32-1724 f u r t h e r  s t a t e s :  

"B. A grade o f  no t  l e s s  than seventy- f ive  p e r  cen t  i n  each 
s u b j e c t  i s  r equ i r ed  t o  pass  t h e  examination succes s fu l ly . "  

According t o  t h e  P re s iden t  of  t h e  Board o f  Optometry when t h e  Board 's  w r i t t e n  

examinations a r e  graded,  t h e  examinations a r e  "curved.t1 Webs te r l s  New 

C o l l e g i a t e  Dic t ionary ,  de f ines  a  "curved1' examination a s  one t h a t  measures 

i n d i v i d u a l s  a g a i n s t  one another  r a t h e r  than a g a i n s t  a  s tandard :  

I t . . .  a  d i s t r i b u t i o n  i n d i c a t ( i n g )  t h e  r e l a t i v e  performance 
o f  i n d i v i d u a l s  measured a g a i n s t  each o t h e r  t h a t  i s  used 
e s p e c i a l l y  i n  a s s ign ing  good, medium o r  poor grades t o  
u s u a l l y  predetermined propor t ions  of  s t u d e n t s  r a t h e r  than  
i n  a s s ign ing  grades based on predetermined s t anda rds  o f  
achievement." (Emphasis added) 

Thus, when an examination is  "curved" u s u a l l y  a  predetermined propor t ion  w i l l  

be ass igned  pass ing  and f a i l i n g  grades.  a 

According t o  a  s ta tement  made by t h e  Board p re s iden t  on August 9 ,  1979, t h e  

1979 w r i t t e n  examination w i l l  be s t a t i s t i c a l l y  curved,  pass ing  a l l  candida tes  

r ece iv ing  s c o r e s  no t  l e s s  than one s t anda rd  d e v i a t i o n  below t h e  mean score .  a 
This  s t a t i s t i c a l  method of  a s s ign ing  a  p a s s / f a i l  g rade  w i l l  c o n s i s t e n t l y  

produce a  pass  r a t e  o f  approximately 84.13 percent  r e g a r d l e s s  o f  t h e  raw 

examination r e s u l t s .  

(I 
A review o f  t h e  pass  r a t e s  o f  t h e  Board 's  1977 and 1978 examinations has  

revea led  t h a t  such a  predetermined propor t ion  may have e x i s t e d .  I n  1977, t h e  

percentage o f  a p p l i c a n t s  pass ing  t h e  Board 's  w r i t t e n  examination was 85.19 

percent  while  t h e  percentage pass ing  i n  1978 was 84.44 percent .  



According t o  t h e  L e g i s l a t i v e  Counci l ,  t h e  Board's p r a c t i c e  o f  curv ing  t h e  

w r i t t e n  examination i s  no t  i n  compliance w i th  ARS 32-1724. I n  an  August 21, 

1979 memorandum*, t h e  L e g i s l a t i v e  Council  s t a t e d :  

" 'There i s  no s a f e r  nor b e t t e r  s e t t l e d  canon o f  
i n t e r p r e t a t i o n  than  t h a t  when language is  c l e a r  and 
unambiguous i t  must be held t o  mean what it  p l a i n l y  
exp re s se s1 .  The language of  Arizona Revised S t a t u t e s  
s e c t i o n  32-1724 p l a i n l y  expresses  t h a t  i n  o r d e r  f o r  an 
a p p l i c a n t  t o  s u c c e s s f u l l y  pass  t h e  optometry examination, 
t h e  a p p l i c a n t  must r e c e i v e  a grade  o f  a t  l e a s t  75% i n  each 
t e s t e d  s u b j e c t .  

The term ' pe r  c e n t '  means ' . . . a s  many p a r t s  i n  t h e  hundred 
o r  s o  many hundredths . '  B lack ' s  Law Dic t iona ry ,  1293 ( 4 t h  
Ed. 195 1 ) . If t h e  optometry examination c o n s i s t s  of  only a 
w r i t t e n  examination and t h a t  examination is  graded on a 
curve,  t h e  board o f  optometry i s  not  complying wi th  t h e  
s t a t u t o r y  mandate s i n c e  t h e  pass ing  r a t e  on an examination 
graded on a curve would no t  n e c e s s a r i l y  be 75%. 

I n  Laws 1979, Chapter 50, s e c t i o n  6 ,  Arizona Revised 
S t a t u t e s  s e c t i o n  32-1724 was amended i n  p a r t  t o  remove t h e  
requirement o f  a w r i t t e n  examination. It appears  then  
t h a t  t h e  optometry examination could c o n s i s t  o f  an o r a l  o r  
p r a c t i c a l  examination a s  wel l  a s  a w r i t t e n  examination. 
However, t h e  requirement  s t i l l  remains t h a t ,  i n  o rde r  t o  
pass  t h e  examination, an a p p l i c a n t  must r e c e i v e  a grade o f  
no t  l e s s  than 75% i n  each subjec t . l l  

Ques t ions  Regarding The V a l i d i t y  

O f  The Board's E n t i r e  Examination 

Process  

U n t i l  1977, a p p l i c a n t s  f o r  l i c e n s u r e  a s  an op tome t r i s t  i n  Arizona had t h e  

op t ion  of  t ak ing  e i t h e r  a w r i t t e n  examination adminis te red  by t h e  Nat iona l  

Board o f  Examiners i n  Optometry (NBEO) o r  a w r i t t e n  examination adminis te red  by 

t h e  Arizona S t a t e  Board o f  Optometry. S ince  1977, a p p l i c a n t s  no longe r  have 

t h e  op t ion  o f  t ak ing  t h e  NBEO examination and must t a k e  an examination 

adminis te red  by t h e  Arizona S t a t e  Board o f  Optometry. Our review of  t h e  

Board's examination process  r a i s e s  s e r i o u s  ques t i ons  regard ing  t h e  v a l i d i t y  o f  

t h e  e n t i r e  process  i n  t h a t :  1 )  t h e  Board has  f a i l e d  t o  main ta in  s u f f i c i e n t  

r eco rds  t o  adequately document t h e  p repa ra t i on ,  a d m i n i s t r a t i o n  and grad ing  o f  

i ts  examinat ions,  and 2 )  t h e  p repa ra t i on  and grad ing  of s p e c i f i c  examination 

s e c t i o n s  a r e  t h e  r e s p o n s i b i l i t y  o f  i n d i v i d u a l  Board members who may no t  be 

q u a l i f i e d  o r  competent t o  perform those  func t ions .  

* Appendix I X  con ta in s  t h e  f u l l  t e x t  o f  t h i s  memorandum. 



Lack O f  Adequate Documen- 

t a t i o n  Regarding Examinations 

Adminis tered By The Board 

The Board o f  Optometry does n o t  m a i n t a i n  adequa te  f i l e s  o f  t h e  a n n u a l  w r i t t e n  

examina t ions  which must be passed  by an  a p p l i c a n t  i n  o r d e r  t o  be l i c e n s e d .  The 

Board 's  p o l i c y  w i t h  r e g a r d  t o  w r i t t e n  examina t ions  t h a t  have been a d m i n i s t e r e d  

t o  a p p l i c a n t s  and graded i s  as fo l lows :  

- The Board does  n o t  r e t a i n  t h e  examina t ions  t a k e n  by a p p l i c a n t s  t h a t  

passed.  

- The Board d e s t r o y s  t h o s e  examina t ions  t a k e n  by a p p l i c a n t s  t h a t  

f a i l e d  60 days  a f t e r  t h e  examinat ion i s  a d m i n i s t e r e d .  

A s  a r e s u l t ,  t h e  examinat ions  t h a t  have been a d m i n i s t e r e d  t o  a p p l i c a n t s  and 

graded by t h e  Board a r e  n o t  a v a i l a b l e  f o r  review.  

F u r t h e r ,  t h e  Board h a s  n o t  r e t a i n e d  f i l e  c o p i e s  o f  w r i t t e n  examina t ions  i n  an  

o r d e r l y  manner. For  example, when t h e  O f f i c e  o f  t h e  Audi to r  Genera l  r e q u e s t e d  a 
c o p i e s  of a l l  Board-developed and a d m i n i s t e r e d  examina t ions ,  t h e  Board was a b l e  

t o  p rov ide  o n l y  18 o f  an  e s t i m a t e d  44 examinat ion s e c t i o n s  t h a t  have been 

developed and a d m i n i s t e r e d  by t h e  Board s i n c e  1975. I n  a d d i t i o n ,  o n l y  one 

examinat ion s e c t i o n  was i d e n t i f i e d  as t o  i ts  y e a r  o f  a d m i n i s t r a t i o n .  Complete 

s e t s  o f  p a s t  annua l  examinat ions  cou ld  n o t  be reviewed,  t h u s  p r e c l u d i n g  a 

thorough,  independen t ,  and q u a l i t a t i v e  e v a l u a t i o n  o f  t h o s e  examina t ions  

a d m i n i s t e r e d  by t h e  Board. 

Q u e s t i o n a b l e  Board Procedures  

For  Developing And Grading The 

Optometry Examination 

U n t i l  1977 a p p l i c a n t s  f o r  l i c e n s u r e  as o p t o m e t r i s t s  i n  Arizona were a l lowed t o  a 
submit  s c o r e s  from t h e  Nat iona l  Board o f  Examiners i n  Optometry (NBEO) i n  l i e u  

o f  t a k i n g  t h e  examinat ion p repared  by t h e  Arizona S t a t e  Board o f  Optometry. 

However, i n  1976, t h e  Board dec ided  - n o t  t o  a c c e p t  t h e  NBEO s c o r e s ,  and  i n s t e a d  

r e q u i r e d  a p p l i c a n t s  t o  t a k e  an  examinat ion developed by members o f  t h e  Board. 0 

The optometry  examinat ion f o r  a p p l i c a n t s  n o t  l i c e n s e d  by o t h e r  s t a t e s  o r  

e l i g i b l e  f o r  r e c i p r o c i t y  c o n s i s t s  o f  p r a c t i c a l  o r  c l i n i c a l  examinat ion and a 

w r i t t e n  examinat ion.  



The p r a c t i c a l  o r  c l i n i c a l  examination c o n s i s t s  o f  1 )  members o f  t h e  Board 

observing each a p p l i c a n t  conducting an eye examination, and 2 )  a  t e s t  of each 

a p p l i c a n t ' s  a b i l i t y  t o  i d e n t i f y  var ious  eye d i s e a s e s  a s  shown on pathology 

s l i d e s .  

The w r i t t e n  examination is  developed and adminis te red  by i n d i v i d u a l  Board 

members. The process  used by t h e  Board t o  develop, adminis te r  and grade  t h e s e  

examinations is  a s  fol lows:  

- Each Board member is  r e spon ib l e  f o r  d r a f t i n g  t h r e e  o r  fou r  

examination s e c t i o n s .  

- There is  no requirement t h a t  members of  t h e  Board review t h e  

examination s e c t i o n s  prepared by o t h e r  members. 

- The Board member who d r a f t e d  an examination s e c t i o n  is  a l s o  

r e spons ib l e  f o r  grading t h e  examination s e c t i o n .  
- Mult ip le  choice  and t r u e / f a l s e  ques t i ons  a r e  machine graded. 

- If every a p p l i c a n t  misses  t h e  same t r u e / f a l s e  o r  m u l t i p l e  choice 

ques t i on ,  t h e  ques t i on  i s  d e l e t e d  from t h e  examination. 

- When grading e s say  ques t i ons ,  Board members look  f o r  s p e c i f i c  f a c t s  

and award p o i n t s  when t h e s e  f a c t s  a r e  mentioned by t h e  a p p l i c a n t .  

- When grading essay  ques t i ons ,  Board members may award e x t r a  p o i n t s  i f  

t h e  a p p l i c a n t  mentions f a c t s  no t  cons idered  when t h e  ques t i ons  a r e  

prepared. 

- There i s  no requirement t h a t  Board members review essay  ques t i on  

p o i n t s  awarded by o t h e r  Board members. 

The above process  r e l i e s  heav i ly  on t h e  a b i l i t y  and competency o f  t h e  

i n d i v i d u a l  Board members t o  1 )  p repare  examination s e c t i o n s  t h a t  a r e  a  v a l i d  

t e s t  of  an a p p l i c a n t ' s  knowledge, and 2 )  c o r r e c t l y  and e q u i t a b l y  award p o i n t s  

t o  a p p l i c a n t s .  I nd iv idua l  Board members may no t  possess  such a b i l i t y  o r  be 

competent t o  perform those  func t ions ,  e s p e c i a l l y  i f  they  have not  rece ived  

s p e c i f i c  t r a i n i n g  o r  educat ion.  



A Study of  P r o f e s s i o n a l  and Occupational L icens ing  i n  C a l i f o r n i a ,  publ ished i n  

1977, c i t e d  a n a t i o n a l  a u t h o r i t y  on occupat iona l  l i c e n s i n g  t h a t  expla ined  t h e  

problems of  l o c a l l y  developed examinations: 

"According t o  Benjamin Shimberg o f  t h e  Educat ional  Tes t i ng  
Se rv i ce  and au thor  o f  s e v e r a l  s t u d i e s  on occupat iona l  
l i c e n s i n g ,  a  source  of  many problems a f f l i c t i n g  t h e  
examination process  of  l i c e n s i n g  boards is  t h e  f a c t  t h a t :  
(Emphasis added) 

'Board members have taken  i t  upon themselves t o  
develop and adminis te r  examinations without  any 
t r a i n i n g  f o r  t h e  t a s k  and without  o u t s i d e  
h e l p t  . 

The s tudy  a l s o  i d e n t i f i e d  another  problem regard ing  Board-prepared 

examinations.  Namely, t h e  q u a l i t y  and app rop r i a t enes s  of  t h e  ques t i ons  asked: 

"Even more vexing problems e x i s t  wi th  r ega rds  t o  t h e  
a c t u a l  conten t  o f  t h e  examination. The m a t e r i a l  con ten t  
of t h e  exam ought t o  be l i m i t e d  t o  t hose  t ypes  of  ques t i ons  
t h a t  may be shown t o  have pe r t i nency  t o  t h e  professed  g o a l s  
of  l i c e n s u r e .  

There have been ca se s  c i t e d  by c r i t i c s  t o  i n d i c a t e  t h a t  
some boards ask  ques t i ons  which bear  no r e l a t i o n  t o  p u b l i c  
wel fa re  except  by t h e  most generous expansion of  l o g i c .  
I l l u s t r a t i v e  of t h i s  category a r e  board examinations which 
t e s t  an a p p l i c a n t ' s  knowledge o f  t h e  custom, h i s t o r y  o r  
theory  o f  t h e  occupat ion and which r e q u i r e  essays  on 
e s t h e t i c s  o r  any understanding o f  h e l p f u l  bus iness  
methods ." 

According t o  Benjamin Shimberg o f  t h e  Educat ional  T e s t i n g  Se rv i ce ,  t h e  problems 

o f  Board-prepared examinations could be avoided i f  boards tu rned  t h e  job o f  

des ign ing  t e s t s  over  t o  o u t s i d e  t e s t i n g  e x p e r t s  o r  used t h e  n a t i o n a l  t e s t i n g  

programs developed by many of  t h e  t r a d e  and p ro fe s s iona l  a s s o c i a t i o n s .  



It should be noted t h a t  t h e  U.S. Equal Employment Opportuni ty  Council  r e q u i r e s  

that ,when a p ro fe s s iona l  examination has been shown t o  be d i sc r imina tory ,  i t  

must be v a l i d a t e d  t o  demonstrate a p o s i t i v e  c o r r e l a t i o n  between t h e  examination 

and job performance. According t o  t h e  Deputy D i r ec to r  of  t h e  NBEO, t h e  NBEO 

examination has been va l ida t ed  t o  demonstrate such a c o r r e l a t i o n .  F u r t h e r ,  t h e  

NBEO i s  contemplat ing t h e  p o s s i b i l i t y  of  c o n t r a c t i n g  wi th  e i t h e r  t h e  

Educat ional  Tes t i ng  s e r v i c e  o r  t h e  Psychologica l  Corpora t ion  t o  develop a new 

examination. The examinations prepared by t h e  Board o f  Optometry have not  been 

v a l i d a t e d  f o r  compliance wi th  U.S.  Equal Employment Opportuni ty  Council  

requirements .  

According t o  t h e  NBEO a s  of  Apr i l  1979, 35 s t a t e s  accepted passage of t h e i r  

examination a s  e i t h e r  p a r t i a l l y  o r  completely,  f u l f i l l i n g  t h e  w r i t t e n  

examination requirement f o r  l i c e n s u r e .  Table  5 l is ts  t h e  s t a t e s  accep t ing  t h e  

NBEO examination a s  of  Apr i l  1 ,  1979. 



TABLE 5 

STATES ACCEPTING THE WRITTEN EXAMINATION 
OF THE NATIONAL BOARD OF EXAMINERS I N  

OPTOMETRY AS OF APRIL 1 , 1979 

Alabama 
Alaska 
C a l i f o r n i a  
Colorado 
Connec t icu t  
Delaware 
F l o r i d a  
Idaho  
I l l i n o i s  
I n d i a n a  
Iowa 
Kentucky 

Maine 
Massachuse t t s  
Michigan 
Minnesota 
Missour i  
Montana 
Nebraska 
New Hampshire 
New J e r s e y  
New York 
North C a r o l i n a  
North Dakota 

Oregon 
Pennsy lvan ia  
Rhode I s l a n d  
South Dakota 
Tennessee  
Utah 
Vermont 
V i r g i n i a  
Wisconsin 
Wyoming 
Washington 

I n  a d d i t i o n ,  a su rvey  o f  Arizona p r o f e s s i o n a l  r e g u l a t o r y  a g e n c i e s  by t h e  O f f i c e  
a 

o f  t h e  Audi to r  General  r e v e a l e d  t h a t  13 o f  t h e  19 a g e n c i e s  surveyed u t i l i z e  

n a t i o n a l  o r  r e g i o n a l  examinat ions .  Tab le  6 d i s p l a y s  t h e  r e s u l t s  of t h i s  

su rvey .  



TABLE 6 

SUMMARY OF THE UTILIZATION OF NATIONAL 
OR REGIONAL EXAMINATIONS BY 

AGENCIES AS OF AUGUST 15, 1979 

Professional* Regulatory Agency 

BOARD OF OPTOMETRY 
State Board of Accountancy 
State Bar of Arizona** 
State Board of Barber Examiners 
State Board of Chiropractic Examiners** 
State Board of Cosmetology 
Board of Dental Examiners** 
State Board of Education 
State Board of Funeral Directors and Embalmers 
Board of Medical Examiners 
State Naturopathic Board of Examiners 
State Board of Nursing 
Arizona Board of Osteopathic Examiners in Medicine 
and Surgery 

Arizona State Board of Pharmacy 
Board of Physical Therapy Examiners 
State Board of Podiatry Examiners 
State Board of Psychologist Examiners 
State Board of Technical Registration*"" 
Arizona State Veterinary Medical Examiners Board 

Total 

Utilize National 
or Regional 
Examinations? 
Yes N o 

* Websterls Seventh New Collegiate Dictionary defines a profession as: 
"A calling requiring specialized knowledge and often long and intensive 
academic preparation." Accordingly, the professional regulatory agencies 
were determined by a post-high school educational requirement to enter the 
profession. ** Agency may require a state examination in addition or in lieu of national 
or regional examination. 

*** The State Board of Technical Registration administers examinations for 
six professions and utilizes five national and one state examination. 



A s  i l l u s t r a t e d  i n  Tab le  6 ,  t h e  m a j o r i t y  o f  A r i z o n a ' s  p r o f e s s i o n a l  r e g u l a t o r y  

a g e n c i e s  u t i l i z e  n a t i o n a l  o r  r e g i o n a l  examina t ions .  

According t o  a v a i l a b l e  r e c o r d s ,  t h e  Board dec ided  t o  d i s c o n t i n u e  a c c e p t i n g  NBEO 

s c o r e s  i n  1976 because  o f  1 )  t h e  i n f r e q u e n c y  o f  NBEO examina t ions ,  2 )  

concerns  r e g a r d i n g  optometry  s c h o o l  c u r r i c u l a ,  3) i n c o n s i s t e n c y  between NBEO 

s u b j e c t  m a t t e r  and Arizona s t a t e  law, and 4 )  t h e  p o s s i b l e  i l l e g a l i t y  o f  u s i n g  

NBEO s c o r e s  f o r  Arizona.  

However, a r ev iew o f  t h e  above r e a s o n s  r e v e a l e d  t h a t  1 )  t h e  Board a d m i n i s t e r s  

i t s  examina t ion  no more f r e q u e n t l y  t h a n  does  t h e  NBEO, 2 )  r e c e n t  l e g i s l a t i o n  

rendered  problems w i t h  optometry  s c h o o l  c u r r i c u l a  and i n c o n s i s t e n c i e s  w i t h  

Arizona s t a t e  l a w  moot, and 3) t h e  Board cou ld  have used i ts rule-making 

a u t h o r i t y  t o  remedy any l e g a l  problems a s s o c i a t e d  w i t h  u s i n g  NBEO s c o r e s .  

The Board made i t s  d e c i s i o n  t o  d i s c o n t i n u e  a c c e p t i n g  t h e  NBEO s c o r e s  a t  i t s  

October  18,  1976 meet ing.  The f o l l o w i n g  a r e  e x c e r p t s  from t h e  minu tes  o f  t h a t  

mee t ing  which document t h e  Board ' s  r e a s o n i n g .  

Frequency o f  t h e  NBEO 

Examination 

Excerpt  From October  18,  1976 Meeting 

"The Board i s  r e q u i r e d  by law t o  g i v e  q u a l i f y i n g  w r i t t e n  
examinat ions  t o  c a n d i d a t e s  a t  l e a s t  once a y e a r .  It i s  no 
more d i f f i c u l t  t o  g i v e  w r i t t e n  examinat ion t o  f i v e  o r  
f i f t y  c a n d i d a t e s . "  

One r e a s o n  p u r p o r t e d  by t h e  Board f o r  d i s c o n t i n u i n g  t h e  p r a c t i c e  o f  a c c e p t i n g  

NBEO s c o r e s  was t h a t  t h e  NBEO examinat ion i s  g i v e n  o n l y  once a y e a r .  However, 

i t  s h o u l d  be no ted  t h a t  s i n c e  1976, t h e  Board has  a d m i n i s t e r e d  i t s  examinat ion 

o n l y  once a y e a r  -- a f requency t h a t  i s  l e s s  t h a n  t h a t  o f  any o t h e r  p r o f e s s i o n a l  

r e g u l a t o r y  body i n  Arizona a s  shown i n  T a b l e  7 .  



TABLE 7 

COMPARISON OF E X A M I N A T I O N  FREQUENCY FOR ENTRANCE 
INTO THE PROFESSION BETWEEN THE BOARD OF OPTOMETRY 

AND OTHER A R I Z O N A  PROFESSIONAL REGULATORY BODIES 
AS OF AUGUST 15, 1979 

P ro fe s s iona l  Regulatory Body 

BOARD OF OPTOMETRY 
S t a t e  Board o f  Accountancy 
S t a t e  Bar o f  Arizona 
S t a t e  Board o f  Barber Examiners 
S t a t e  Board of  Ch i rop rac t i c  Examiners 
S t a t e  Board of  Cosmetology 
S t a t e  Dental  Board* 
S t a t e  Board o f  Education 
S t a t e  Board o f  Funeral  D i r e c t o r s  and Embalmers 
Board o f  Medical Examiners 
S t a t e  Naturopathic  Board o f  Examiners 
S t a t e  Board of  Nursing 
Arizona Board o f  Os teopa th ic  Examiners i n  

Medicine and Surgery 
Arizona S t a t e  Board o f  Pharmacy 
Board o f  Phys i ca l  Therapy Examiners 
S t a t e  Board of Pod ia t ry  Examiners 
S t a t e  Board of  Psychologis t  Examiners 
S t a t e  Board of  Technical  Reg i s t r a t i ons*  
Arizona S t a t e  Veter inary  Medical Examiners Board 

Number of  Examinations 
Offered Per  Year 

one 
two 
two 
fou r  
two 
e leven  
four  
twelve 
two 
two 
two 
two 

two 
two 
two 
two 
two 
two 
two 

* Three r eg iona l  examinations and one s t a t e  examination. ** Five of t he  examinations adminis te red  by t h e  S t a t e  Board o f  Technical  
R e g i s t r a t i o n  a r e  o f f e r e d  twice  a yea r ,  one i s  o f f e r e d  only  once a year .  



Optometry School Cur r i cu l a  And 

I n c o n s i s t e n c i e s  Between NBEO 

Subjec t  Matter  And Arizona 

S t a t e  Law 

Excerpt from t h e  October 18, 1976 meeting 

"The Board f e e l s  some schoo l s  a r e  educa t ing  t h e  s t u d e n t  t o  
p a s s  t he  N.B.E.O. exams. This  could h u r t  t h e  f u t u r e  
development of  optometry. 

Also t h e r e  i s  t h e  i ncons i s t ency  o f  s u b j e c t  ma t t e r  between 
t h e  N.B .E .O .  exams and t o  ones t o  be given by t h e  s t a t e  
through i ts  optometr ic  l i c e n s i n g  agency." (Emphasis 
added) 

The Board was concerned t h a t  schools  of  optometry were teaching  s t u d e n t s  t o  

pass  t h e  NBEO examination t o  t h e  de t r iment  of  optometry. The Board was a l s o  

concerned t h a t  t h e  NBEO examination d i d  no t  t e s t  a p p l i c a n t s  on t h e  11 s u b j e c t s  

s p e c i f i e d  i n  ARS 32-1724 which were: geometr ic  o p t i c s ,  o c u l a r  anatomy, ocu la r  

pathology,  t h e o r e t i c a l  and p r a c t i c a l  o p t i c s ,  t h e o r e t i c a l  and p r a c t i c a l  

optometry,  hygiene, psychology, o p t i c a l  l a b o r a t o r y  and c l i n i c a l  work, v i s u a l  

t r a i n i n g  o r  o r t h o p t i c s ,  con tac t  l e n s e s  and gene ra l  anatomy, physiology, 

mathematics a s  r e l a t e d  t o  optometry physics  and o p t i c s .  

However, i n  1979 t h e  L e g i s l a t u r e  amended ARS 32-1724 r ega rd ing  t e s t  conten t  t o  

d e l e t e  t h e  11 s p e c i f i c  t e s t  s u b j e c t s  t o  read a s  fol lows:  

" . . . sub j ec t  mat te r  c u r r e n t l y  being taught  i n  t h e  
acc red i t ed  u n i v e r s i t i e s  o r  schools  o f  optometry." 

A s  a r e s u l t  of  t h e  1979 amendment t o  ARS 32-1724, which was supported by t h e  

Board, t h e  Board's enumerated concerns r ega rd ing  optometry school  c u r r i c u l a  

and i n c o n s i s t e n c i e s  wi th  Arizona s t a t e  law have been e l imina ted .  



P o s s i b l e  I l l e a a l i t v  Of Usinn 

NBEO S c o r e s  For  Arizona 

Excerp t  from t h e  October  18,  1976 m e e t i n g  

"(The A s s i s t a n t  A t t o r n e y  G e n e r a l )  was brough t  up t o  d a t e  
on t h e  Board 's  p o l i c y  on a c c e p t a n c e  o f  N.B.E.O. g r a d e s .  
(The A s s i s t a n t  A t t o r n e y  G e n e r a l ' s )  o p i n i o n  was t h a t  t h e  
p r e v i o u s  Board e r r e d  i n  a c c e p t i n g  t h e  g r a d e s  o f  t h e  
N . B . E . O .  They s h o u l d  have e i t h e r  changed t h e  l aw o r  
fo l lowed th rough  on t h e i r  r u l e  making p rocedure  b e f o r e  
a c c e p t a n c e  would be l e g a l .  (The A s s i s t a n t  At to rney  
G e n e r a l )  was t o l d  t h a t  t h i s  Board was changing t h a t  
' p o l i c y 1  and i t  was n o t  g o i n g  t o  a c c e p t  t h e  N.B.E.O. 
examinat ion g r a d e s  a t  least  u n t i l  we a r e  d e l e g a t e d  t o  do 
s o  by t h e  L e g i s l a t u r e . "  (Emphasis added)  

On November 16, 1976, t h e  Board s e n t  t h e  f o l l o w i n g  l e t t e r  t o  t h e  NBEO. 

"This  Board h a s  reviewed i ts p a s t  p o l i c y  r e g a r d i n g  
a c c e p t a n c e  o f  N.B.E.O. g r a d e s  and upon c o n f e r r i n g  w i t h  t h e  
At to rney  Genera l  f i n d  t h i s  p o l i c y  was n o t  i n  conformance 
w i t h  t h e  s t a t e  optometry  law. 

Consequent ly ,  u n t i l  t h e  L e g i s l a t u r e  makes s u c h  changes ,  
t h e  Arizona S t a t e  Board o f  Examiners i n  Optometry canno t  
a c c e p t  t h e  g r a d e s  o f  t h e  N.B.O. e x a m i n a t i o n s i n  l i e u  o f  o u r  
w r i t t e n  examinat ion."  (Emphasis added)  

It s h o u l d  be n o t e d  t h a t  t h e  Board ' s  A s s i s t a n t  A t t o r n e y  Genera l  a d v i s e d  them 

t h a t  t h e y  cou ld  e i t h e r  1 )  propose  l e g i s l a t i o n  t o  e l i m i n a t e  any s t a t u t o r y  

problems w i t h  u s i n g  NBEO s c o r e s ,  o r  2 )  u s e  t h e i r  ru le-making a u t h o r i t y  t o  

a d m i n i s t r a t i v e l y  remedy t h o s e  problems. The Board chose  n e i t h e r  o p t i o n  and 

i n s t e a d  e l e c t e d  t o  d i s c o n t i n u e  a c c e p t i n g  NBEO s c o r e s .  



CONCLUSION 

The Arizona S t a t e  Board o f  Optometry has f a i l e d  t o  main ta in  s u f f i c i e n t  records  

t o  adequate ly  document t h e  p repa ra t i on ,  a d m i n i s t r a t i o n  and grad ing  of  i t s  
0 

examinations.  Th i s  l a c k  o f  documentation prec ludes  a  thorough, independent ,  

and q u a l i t a t i v e  eva lua t ion  of  t h e  Board's examination process .  However, a  

review o f  t h e  l i m i t e d  documentation t h a t  i s  a v a i l a b l e  1 )  i n d i c a t e s  t h a t  t h e  

Board is  n o t  i n  compliance wi th  s t a t e  law, and 2 )  r a i s e s  s e r i o u s  ques t ions  

regard ing  t h e  v a l i d i t y  o f  t h e  Board 's  e n t i r e  examination process .  

RECOMMENDATION 

It i s  recommended t h a t  cons ide ra t i on  be g iven  t o  t h e  fo l lowing  opt ions :  

1. ARS 32-1724 be amended t o  a l low acceptance o f  t h e  NBEO sco re s  i n  

Arizona. 

2. The Board o f  Optometry adopt r u l e s  a l lowing  t h e  acceptance of  

N.B.E.O. s c o r e s  i n  l i e u  of t h e  w r i t t e n  p o r t i o n  of t h e  Arizona a 
examination. 



FINDING I11 

THE A R I Z O N A  BOARD OF OPTOMETRY HAS NOT REVISED PROMULGATED RULES W H I C H  A R E  

INCONSISTENT WITH FEDERAL REGULATIONS AND A R I Z O N A  STATUTES. 

The Board o f  Optometry has  t h e  a u t h o r i t y  t o  promulgate, and amend when 

a p p r o p r i a t e ,  r u l e s  and r e g u l a t i o n s  governing t h e  p r a c t i c e  of  optometry which 

a r e  c o n s i s t e n t  with f e d e r a l  r e g u l a t i o n s  and Arizona l a w .  Three r u l e s ,  

promulgated by t h e  Board, regard ing  a d v e r t i s i n g  by an op tome t r i s t  and de f in ing  

a minimum eye examination a r e  no t  i n  agreement wi th  Federa l  Trade Commission 

(FTC) r e g u l a t i o n s  and f e d e r a l  and s t a t e  a n t i t r u s t  laws. I n  June 1978, Board 

members rece ived  a copy and explana t ion  o f  FTC r e g u l a t i o n s  which supercede any 

s t a t e  r e s t r i c t i o n s ,  i nc lud ing  r u l e s  enacted by t h e  Board o f  Optometry, on t h e  

advert isement  o f  ophthalmic goods and s e r v i c e s .  The Board was a l s o  n o t i f i e d  of  

an incons is tency  between a Board r u l e  and f e d e r a l  and s t a t e  a n t i t r u s t  laws by 

t h e  Arizona Attorney General i n  a l e t t e r  dated Apr i l  16, 1979. Although 

informed of  t he se  i n c o n s i s t e n c i e s ,  t h e  Board o f  Optometry has  n o t ,  a s  o f  June 

30, 1979, amended t h e  Board r u l e s  t o  be c o n s i s t e n t  wi th  l e g i s l a t i v e  mandate. 

Respons ib i l i t y  O f  The Board To 

Enact And Revise Rules Which Are 

Cons is ten t  With L e g i s l a t i v e  Mandate 

The Board of  Optometry has  been gran ted  t h e  a u t h o r i t y  and r e s p o n s i b i l i t y  t o  

adopt and r e v i s e  r u l e s  and r e g u l a t i o n s  t h a t  a r e  c o n s i s t e n t  wi th  Arizona Revised 

S t a t u t e s .  By a u t h o r i t y  o f  ARS 32-1705.A: 

"The board s h a l l  make, and may from time t o  time amend, 
such r u l e s  and r e g u l a t i o n s  no t  i n c o n s i s t e n t  wi th  t h e  
p r o v i s i o n s  o f  t h i s  c h a p t e r ,  governing t h e  p r a c t i c e  o f  
optometry,  f o r  t h e  performance of its d u t i e s  under t h i s  
chapter  and f o r  t h e  examination o f  a p p l i c a n t s  f o r  
c e r t i f i c a t e s  o r  l icenses . . . ."  (Emphasis added) 



When enac t ing  and amending r u l e s ,  t h e  Board is r e spons ib l e  f o r  a s s u r i n g  t h a t  

t he  r u l e s  a r e  c o n s i s t e n t  with a l l  Arizona S t a t u t e s  and app rop r i a t e  f e d e r a l  

r egu la t i ons .  Arizona Revised S t a t u t e s  32-1705 subsec t ion  A p r o h i b i t s  adopt ion 

o f  any r u l e :  

' I . .  . t h a t  w i l l  r e g u l a t e  f e e s  o r  charges  o f  a r e g i s t e r e d  op tome t r i s t  t o  
t h e  p a t i e n t  o r  w i l l  r e g u l a t e  t h e  p l a c e  i n  which a r e g i s t e r e d  
op tome t r i s t  s h a l l  p r a c t i c e ,  o r  t h e  manner o r  method o f  h i s  
account ing ,  b i l l i n g  o r  c o l l e c t i o n  of  f e e s ,  and t h a t  no r u l e  s h a l l  be 
promulgated by t h e  board which s h a l l  p r o h i b i t  a d v e r t i s i n g  by a  
r e g i s t e r e d  o p t o m e t r i s t ,  u n l e s s  such a d v e r t i s i n g  is i n c o n s i s t e n t  wi th  
s e c t i o n  44-1481." (Emphasis added) 

I n  a  r e l a t e d  opinion,  t h e  Attorney General  of  Arizona has  ru l ed :  

"No s t a t e  o r  p o l i t i c a l  subd iv i s ion ,  board, o r  commission may enac t  
r u l e s ,  r e g u l a t i o n s  o r  p o l i c i e s  which a r e  i n  c o n f l i c t  with any s e c t i o n  
o f  t h e  Arizona Revised S t a t u t e s . "  (OP. Atty.  Gen. No. 57-121.) 

Thus, t h e  Board cannot enac t  and enforce  r u l e s  r e g u l a t i n g  p r i c e s ,  l o c a t i o n ,  

b i l l i n g  o r  c e r t a i n  a d v e r t i s i n g  by an op tome t r i s t  o r  any r u l e  which c ~ n ~ f c t s  

wi th  s t a t e  law. Fu r the r ,  t o  be enforceable  a l l  Board adopted r u l e s  must be 

c o n s i s t e n t  with a l l  a p p l i c a b l e  f e d e r a l  s t a t u t e s  o r  r egu la t i ons .  

S ince  March 1972, each proposed r u l e  o f  t h e  Board o f  Optometry, a s  wi th  every 

s t a t e  agency, must be c e r t i f i e d  a s  approved by t h e  Attorney General. Under 

Adminis t ra t ive  Procedures Law t h e  Attorney General reviews each proposa l  t o  

determine: 1 )  t h a t  t h e  r u l e  is i n  proper  form, 2 )  t h a t  adopt ion o f  t h e  r u l e  is 

wi th in  t h e  power o f  t h e  agency, and 3 )  t h a t  t h e  r u l e  is wi th in  enacted 

l e g i s l a t i v e  s tandards .  This  process  a s s u r e s  t h a t  a l l  newly promulgated r u l e s  

a r e  reviewed and approved by t h e  Attorney General f o r  cons i s t ency  with 

l e g i s l a t i v e  mandate before  t h e  r u l e s  become e f f e c t i v e .  However, t h e  Board of 

Optometry has  t h e  s o l e  r e s p o n s i b i l i t y  f o r  r e v i s i n g  r u l e s  t h a t  c o n f l i c t  with 

l e g i s l a t i v e  mandate because o f  l e g i s l a t i v e  amendments. 



Rule R4-21-04 Promulgated By The 

Board Of Optometry Has Not Been 

Revised To Remain Cons is ten t  With 

Federa l  And S t a t e  A n t i t r u s t  Laws 

Rule R4-21-O4.B, promulgated on September 13, 1961, r e q u i r e s  an op tome t r i s t  i n  

Arizona t o  "make a complete minimum examinationn and "keep a record t t  o f  f i f t e e n  

cond i t i ons  of  every p-at ient  examined. Based upon an advisory  opinion o f  t h e  

Arizona Attorney General ,  t h e  r u l e  may be i n v a l i d  and an unreasonable  r e s t r a i n t  

of t rade .  I n  January 1979, t h e  Board proposed an amendment t o  R4-21-04.B which 

would have changed the  f i f t e e n  requirements  o f  a minimum eye examination t o  

t h i r t e e n  requirements.  

The e x i s t i n g  and proposed r u l e s  a r e  con t r a s t ed  below. 

R4-21-04.B Any op tome t r i s t  i n  t h e  S t a t e  o f  Arizona s h a l l  
make a complete minimum examination and s h a l l  
keep a record  of  t h e  fol lowing cond i t i ons  of  
every p a t i e n t  examined: 

Ex i s t i ng  Requirements Proposed Requirements 

Complete ca se  h i s t o r y  
Naked v i s u a l  a c u i t y  
Deta i led  r e p o r t  o f  e x t e r n a l  f i n d i n g s  
Ophthalmoscopic examination 
(Media, Fundus, Bloodvessels ,  Disc)  
Corneal cu rva tu re  measurements 
( diop t r a l )  
S t a t i c  re t inoscopy 
Amplitude o f  convergence and 
accommodation 
Phor ia  and duc t ion  f i nd ings ;  Hori- 
z o n t a l  and v e r t i c a l ,  d i s t a n c e  & nea r  
Sub jec t ive  f i n d i n g s  
Fusion 
S t e r e o p s i s  
Color v i s ion  
Visual  f i e l d s  ( c o n f r o n t a t i o n )  

Visual  f i e l d s ,  c e n t r a l  ( a f t e r  age 40) 
P r e s c r i p t i o n  g iven  and v i s u a l  a c u i t y  
a t t a i n e d  

Case h i s t o r y  
Aided and unaided v i s u a l  a c u i t y  
Ex te rna l  examination 
Ophthalmoscopic examination 

Corneal cu rva tu re  measurements 

Retinoscopy 
(Unchanged) 

Phor ia  and duc t ion  f i n d i n g s  

(Unchanged) 
(Unchanged) 
Color v i s i o n  ( i n i t i a l  examinat ion)  
V i sua l  f i e l d s  
P r e s c r i p t i o n  g iven  and v i s u a l  a c u i t y  
a t t a i n e d  r " 



I n  an Apr i l  16, 1979, l e t t e r  formally r e j e c t i n g  t h e  c e r t i f i c a t i o n  o f  s e v e r a l  
- 

January 1979 amendments i nc lud ing  t h e  proposed r u l e  on eye examinat ions,  t h e  

Attorney General explained t h a t  t h e  r u l e  appeared t o  r e q u i r e  t h e  p u b l i c  t o  pay 

f o r  unnecessary s e rv i ce s :  

' I . .  . i n  o rde r  t o  o b t a i n  any optometr ic  s e r v i c e  from a  
l i c ensed  op tome t r i s t  i n  t h e  S t a t e  o f  Arizona, a  p a t i e n t  
must undergo and pay f o r  t h e  complete minimum examination 
r equ i r ed  under Rule R4-21-04.B. On its f a c e ,  t h e  Rule 
t h e r e f o r e  appears  t o  i n t e r f e r e  with t he  p a t i e n t ' s  a b i l i t y  
t o  purchase. needed s e r v i c e s  a t  t h e  lowest p o s s i b l e  p r i c e ,  
and t o  f u r t h e r  i n f l a t e  t h e  s p i r a l i n g  c o s t  o f  h e a l t h  c a r e  by 
r e q u i r i n g  t h e  pub l i c  t o  pay f o r  optometr ic  s e r v i c e s  t h a t  
may be unnecessary. For example, a p a t i e n t  who wants only 
a  p r e s c r i p t i o n  f o r  eye g l a s s e s  c o n s i s t i n g  o f  t h e  f o u r  
f i n d i n g s  d e t a i l e d  i n  Rule R4-21-O4.C" is r equ i r ed  under 
subsec t ion  B t o  pay f o r  a d d i t i o n a l  f i n d i n g s  regard ing  
ophthalmoscopic f a c t o r s ,  c o l o r  v i s i o n  and numerous o t h e r  
procedures.  I n  a d d i t i o n ,  t h e  Rule appears  t o  p re sen t  an 
unnecessary c o s t  b a r r i e r  t o  a  p a t i e n t  who wishes t o  change 
op tome t r i s t s  o r  t o  purchase s e l e c t e d  s e r v i c e s  from an 
ophthalmologis t ,  s i n c e  it r e q u i r e s  t h e  p a t i e n t  t o  pay t h e  
op tome t r i s t  f o r  a 'complete minimum examination'  even i f  
t h e  r equ i r ed  f i n d i n g s  have r e c e n t l y  been made by another  
f u l l y  q u a l i f i e d  eye c a r e  provider ."  (Emphasis added) 

The Attorney General a l s o  enumerated t h e  an t i compe t i t i ve  e f f e c t  of  R4-21-04.B 

by expla in ing  : 

"Because t h e  'complete minimum examinat ion '  bundles 
t o g e t h e r  a  number of  procedures  which might otherwise be  
purchased s e p a r a t e l y ,  t h e  Rule r e q u i r i n g  t h e i r  purchase on 
t h e  p a t i e n t ' s  i n i t i a l  v i s i t  t o  an op tome t r i s t  may 
c o n s t i t u t e  a ' t y i n g  arrangement. '  The c o u r t s  have long  
he ld  t h a t  it is unlawful f o r  a  seller o f  goods o r  s e r v i c e s  
t o  cond i t i on  t he  s a l e  of  one product  o r  s e r v i c e  ( t h e  
' t y i n g 1  product  o r  s e r v i c e  on t h e  s a l e  o f  another  product  
o r  s e r v i c e  t h e  ' t i e d '  product  o r  s e r v i c e ) . . . I n  t h i s  ca se ,  
Rule R4-21-04.B c o n t r o l s  a l l  o p t o m e t r i s t s  i n  t h e  S t a t e  o f  
Arizona and, by f o r c i n g  consumers t o  purchase a  'complete 
minimum examination'  i n  o rde r  t o  ob t a in  any optometr ic  
s e r v i c e ,  it has a  s u b s t a n t i a l  an t i compe t i t i ve  
e f f e c t . . . .  

... because it f o r c e s  t h e  p a t i e n t  t o  purchase t h e  t h i r t e e n  
r equ i r ed  f i n d i n g s  from t h e  op tomet r i s t . "  (Emphasis added) 

* R4-21-04.C - Any s p e c t a c l e  p r e s c r i p t i o n  by any op tome t r i s t  i n  
t h e  S t a t e  of  Arizona s h a l l  con ta in  t h e s e  minimum f ind ings :  

1.  Re f r ac t i ve  power o f  l e n s e s  des i r ed .  
2. Reading a d d i t i o n  and type o f  b i f o c a l  p rescr ibed .  
3. Inner -pupi la ry  d i s t a n c e  ( f a r  and nea r ) .  
4.  S igna tu re  o f  r e f r a c t i o n i s t  and d a t e  o f  r e f r a c t i o n .  



I n  expla in ing  t o  t h e  Board t h a t  f e d e r a l  and s t a t e  a n t i t r u s t  laws t a k e  

precedence over t he  Board promulgated Rules t h e  Attorney General s t a t e d :  

"To f a l l  w i th in  t h e  ' s t a t e  a c t i o n '  exemption from t h e  
federal a n t i t r u s t  laws, Rule R4-21-04.B would have t o  
mandated by t h e  Cegis la tuse. . .and t h e  s t a t u t e  which g r a n t s  
rule-making a u t h o r i t y  t o  t h e  Board g i v e s  no i n d i c a t i o n  
t h a t  the L e g i s l a t u r e  expected t h e  Board t o  r e q u i r e  every 
op tome t r i s t  t o  perform a  complete minimum examination'  on 
every  p a t i e n t .  

Moreover, Arizona 's  Uniform S t a t e  A n t i t r u s t  Act was 
enacted i n  1974 without  any except ion  f o r  Rule R4-21-04.B 
o r  any o the r  r e g u l a t i o n  o f  t h e  S t a t e  Board o f  Optometry. 
Ariz .  Rev. S t a t .  Ann. s e c t i o n s  41-1401 e t  seq. 
Consequently, t h e  Rule is  s u b j e c t  t o  both f e d e r a l  and 
s t a t e  a n t i t r u s t  laws." (Emphasis added) 

I n  t he  advisory  opinion,  t h e  Attorney General a l s o  s t a t e d  t h e  a c t i o n s  t h e  Board 

needed t o  undertake before  ob t a in ing  c e r t i f i c a t i o n  o f  t h e  proposed r u l e :  

" In  order  f o r  t h i s  o f f i c e  t o  c e r t i f y  Rule R4-21-04, we 
would reques t  t h a t  t h e  Board provide u s  wi th  information 
s u b s t a n t i a t i n g  t h e  need f o r  a l l  13 f i n d i n g s  contained i n  
t h e  Rule and an explana t ion  o f  why an op tome t r i s t  cannot 
r e l y  on p a r t  o r  a l l  of  such f i n d i n g s  made r e c e n t l y  by 
another  i n d i v i d u a l  q u a l i f i e d  t o  make such ." (Emphasis 
added) 

Members o f  t h e  Board have d iscussed  t h e  proposed and e x i s t i n g  r u l e  on minimal 

eye examination on s e v e r a l  occasions.  I n  a  June 7 ,  1979 d i scus s ion ,  D r .  

Martin Laderman, p r e s iden t  o f  t h e  Board, expla ined:  

"Records o f  those  13 cond i t i ons  l i s t e d  i n  t h e  proposed 
Rule a r e  necessary f o r  an op tome t r i s t  t o  make a c c u r a t e  
conc lus ions  on a  p a t i e n t ' s  v i s i o n  s t a t u s . "  

I n  t h e i r  May 21, 1979 meeting, t h e  Board of  Optometry decided t o  r e t a i n  t h e  

e x i s t i n g  r u l e  (R4-21-04) which r e q u i r e s  15 cond i t i ons  r a t h e r  than cont inu ing  t o  

t r y  t o  o b t a i n  c e r t i f i c a t i o n  o f  t h e  proposed r u l e  r e q u i r i n g  13 cond i t i ons .  



It should be noted t h a t  according t o  L e g i s l a t i v e  Council ,  i n  a memorandum dated 

May 21, 1979, t h e  i n t e n t  o f  both t h e  e x i s t i n g  and proposed amendment t o  t h e  

r u l e  r e q u i r i n g  a minimum number o f  e lements  f o r  an eye examination a r e  s i m i l a r  

and t h a t  both would r ep re sen t  a c o n f l i c t  wi th  a n t i t r u s t  laws. The L e g i s l a t i v e  

Council  s t a t e d  i n  p a r t :  

"We concur i n  t h e  reasoning o f  t h e  Attorney General...  
For t he  reasons  d i scussed  i n  t h a t  ... opin ion  ... w e  
be l i eve  t h a t  t h e  Board Rule (R4-21-O4.B) c o n f l i c t s  
wi th  a n t i t r u s t  law."*  

Therefore ,  t h e  Board o f  Optometry has  knowingly r e t a i n e d  a r u l e  t h a t  appears  t o  

conta in  an t i compe t i t i ve  r e s t r i c t i o n s  t h a t  a r e  i n  c o n f l i c t  wi th  s t a t e  and 

f e d e r a l  a n t i t r u s t  laws. 

Two Board Rules Are Not Cons is ten t  

With Federa l  Trade Commission Regula- 

t i o n  o f  Advertisement o f  Ophthalmic 

Goods and S e r v i c e s  

The Federa l  Trade Commission has  r e c e n t l y  adopted r e g u l a t i o n s  p r o h i b i t i n g  t h e  

enforcement o f  s t a t e  laws o r  r e g u l a t i o n s  governing advert isement  o f  ophthalmic 

goods and s e r v i c e s .  The Board o f  Optometry promulgated, on September 13, 1961, 

Rule R4-21-03, p a r t s  of  which con ta in  such p r o h i b i t i o n s  regard ing  a d v e r t i s i n g ,  a 
and has  not  r ev i sed  the  r u l e  t o  be c o n s i s t e n t  with f e d e r a l  r egu la t i on .  

Federa l  Trade Commission Regulat ion 

O f  Adver t i s ing  O f  Ophthalmic Goods 

And Se rv i ce s  

A s  o f  Ju ly  13, 1978, s t a t e  r e g u l a t i o n  o f  advert isement  o f  ophthalmic goods and 

s e r v i c e s  has  been preempted by Fede ra l  Trade Commission Regulat ions.  Federa l  

r e g u l a t i o n  CFR P a r t  456.3 reads:  

* Appendices X I  and X I 1  c o n t a i n  a complete t e s t  o f  . t h e  Attorney Genera l ' s  
l e t t e r  and the  L e g i s l a t i v e  Council  memorandum. 



"It is an u n f a i r  a c t  o r  p r a c t i c e .  . . for  any s t a t e  o r  l o c a l  
government e n t i t y  o r  any subd iv i s ion  t h e r e o f ,  s t a t e  
i n s t r u m e ~ t a l i t y ,  o r  s t a t e  o r  l o c a l  governmental o f f i c i a l  
t o  enforce any: 

( a )  p r o h i b i t i o n ,  l i m i t a t i o n  o r  burden on t h e  
dissemination o f  information concernin& 
ophthalmic goods and s e r v i c e s  by any s e l l e r  o r  
group o f  s e l l e r s ,  o r  

(b )  p r o h i b i t i o n ,  l i m i t a t i o n  o r  burden on t h e  
d i ssemina t ion  o f  in format ion  concerning eye 
examinations by any r e f r a c t i o n i s t .  PROVIDED: 
Nothing i n  subpa r t  ( b )  s h a l l  be cons t rued  t o  
p r o h i b i t  t h e  enforcement o f  a  s t a t e  o r  l o c a l  law 
which permi ts  t h e  d i ssemina t ion  of  information 
concerning eye examinat ions,  i nc lud ing  
informat ion  on t h e  c o s t  and a v a i l a b i l i t y  o f  
those  examinat ions,  but  r e q u i r e s  t h a t  s p e c i f i e d  
a f f i r m a t i v e  d i s c l o s u r e  a l s o  be included." 
(Emphasis added) 

This  f e d e r a l  r egu la t i on  a l lows  s t a t e  law o r  r e g u l a t i o n  t o  r e q u i r e  " s p e c i f i c  

a f f i r m a t i v e  d i s c l o s u r e s n *  o r  f a c t u a l  s t a t emen t s  d i s c l o s i n g  informat ion  

important  t o  t h e  consumer, but  does no t  a l low any o t h e r  form o f  l i m i t a t i o n  on 

informat ion  about  ophthalmic goods and s e r v i c e s .  

* The FTC r e g u l a t i o n s  a l s o  con ta in  d e f i n i t i o n s  o f  t h e  type  o f  s t a t e  
t ' s pec i f i c  a f f i r m a t i v e   disclosure^^^ t h a t  can be r equ i r ed  f o r  ophthalmic 
goods. These a r e  l i m i t e d  to :  

1  Whether an a d v e r t i s e d  p r i c e  i nc ludes  s i n g l e  v i s i o n  and/or  
m u l t i f o c a l  l e n s e s ;  

2 )  Whether an a d v e r t i s e d  p r i c e  f o r  c o n t a c t  l e n s e s  r e f e r s  t o  s o f t  
and/or  hard c o n t a c t  l e n s e s ;  

3)  Whether an a d v e r t i s e d  p r i c e  f o r  eyeg la s se s  o r  con tac t  l e n s e s  
i nc ludes  an examination; 

4 Whether an adve r t i s ed  p r i c e  f o r  eyeg la s se s  o r  con tac t  l e n s e s  
i nc ludes  a l l  d i spens ing  f e e s ;  and 

5) %bether an a d v e r t i s e d  p r i c e  f o r  eyeg la s se s  i nc ludes  both frame 
an~d 1 e n ~ e . s . ~  

However, t h e  FTC has  no t  promulgated any r e g u l a t i o n s  de f in ing  t h e  type  of 
"Spec i f ic  a f f i r m a t i v e  d i s c lo su re s4 '  a  state can r e q u i r e  f o r  ophthalmic 
s e r v i c e s .  



If a state reasonably regulates - all retail advertising through state law, rule 

or regulation, the FTC regulations permit similar regulation of ophthalmic 

goods and services. FTC regulation CRF Part 456.B states: 

"(b) Where a state or local law, rule or regulation 
applies to all retail advertisements of consumer 
goods and services (including a law, rule, or 
regulation which requires the affirmative 
disclosure of information or imposes reasonable 
time, place and manner restrictions), such a 
law, rule, or regulation shall not be considered 
to prohibit, limit, or burden the dissemi- 
nation of information." 

Also, upon application by a state agency, the FTC will review any state 

requirement that the agency has deemed to be necessary in preventing deception 

or unfairness. If the state requirement is reasonable and does not unduly 

restrict advertising, then that requirement will be permissible to the extent 

specified by the FTC. 

Therefore, the state can regulate advertisement of ophthalmic goods and 

services upon receiving permission from the FTC or through a state law that 

applies to all retail advertising. 

Board Enacted Rule May 

Conflict With the FTC 

Regulations 

Board of Optometry rule ACRR R4-21-03.A prohibiting certain advertising 

practices by an optometrist or concerning ophthalmic materials is similar to a 

state law regarding false or misleading advertisement but may not be 

enforceable due to differences in language and terms used in the rule. 



The Board promulgated Rule R4-21-03.A s t a t e s :  

*A.  No optornetrisk i n  t h e  S t a t e  o f  Arizona s h a l l  use 
a d v e r t i s i n g  o f  any kind o r  n a t u r e  which i s  
misleading,  f a l s e ,  decept ive  o r  i naccu ra t e  i n  any 
m a t e r i a l  p a r t i c u l a r ,  nor  s h a l l  an  op tome t r i s t  
misrepresent any ophthalmic m a t e r i a l ,  op tomet r ic  
s e r v i c e s ,  c r e d i t  terms,  o r  va lues  o r  t h e  n a t u r e  o r  
form of  t h e  p r a c t i c e  conducted by t h a t  op tome t r i s t  o r  
group of op tome t r i s t s .  No ophthalmic m a t e r i a l  s h a l l  
be a d v e r t i s e d  u n l e s s  it  i s  desc r ibed  f u l l y  and 
t r u t h f u l l y  i n  a l l  o f  i t s  component pa r t s . "  

While t h e  s t a t e  law ARS 44-1481 regard ing  f a l s e  o r  misleading a d v e r t i s i n g  

s t a t e s :  

"A. A person is  g u i l t y  o f  a c l a s s  3 misdemeanor who: 

1. Knowingly and with t h e  i n t e n t  t o  se l l  t o  t h e  
pub l i c  r e a l  o r  pe r sona l  p roper ty  o r  s e r v i c e s ,  o r  
t o  induce t h e  p u b l i c  t o  a c q u i r e  an i n t e r e s t  
t h e r e i n ,  makes and pub l i shes  an adver t i sement ,  
e i t h e r  p r i n t e d  o r  by pub l i c  ou t c ry  o r  
proclamation,  o r  o therwise ,  con ta in ing  any 
f a l s e ,  f r audu len t ,  decep t ive  o r  mis lead ing  
r e p r e s e n t a t i o n s  i n  r e s p e c t  t o  such proper ty  o r  
s e r v i c e s ,  o r  t h e  manner o f  i ts  s a l e  o r  
d i s t r i b u t i o n . l l  (Emphasis added) 

The s t a t e  law is an accep tab l e  method o f  s t a t e  r e g u l a t i o n  o f  a l l  r e t a i l  

a d v e r t i s i n g ;  however, accord ing  t o  L e g i s l a t i v e  Counci l ,  it could be argued t h a t  

t h e  Board of  Optometry r u l e  is no t  enforceable .  

I n  a memorandum dated May 21, 1979, t h e  L e g i s l a t i v e  Council  noted t h a t  t h e  

Board o f  Optometry needs t o  r e v i s e  Rule R4-21-03.A t o  b r ing  i t  i n t o  consonance 

wi th  ARS 44-1481. The L e g i s l a t i v e  Council  s t a t e d ,  i n  p a r t :  

" S t r i c t l y  cons t ru ing  t h e  language of  t h e  t r a d e  r e g u l a t i o n  
r u l e ,  it i s  arguable  t h a t  t h e  Board of Optometry may 
no t  promulgate and enforce  i ts  own r u l e  p r o h i b i t i n g  

f r audu len t  a d v e r t i s i n g  o f  ophthalmic m a t e r i a l s  and 
optornetric,  s e r v i c e s .  However, t h i s  seems unduly 
r e s t r i c t i v e .  



"It is more app rop r i a t e  t h a t  t h e  Board of  Optometry should 
r e v i s e  i t s  c u r r e n t  r u l e  t o  fol low t h e  language of  Arizona 
Revised S t a t u t e s  s e c t i o n  44-1481 a s  it r e l a t e s  t o  t h e  
a d v e r t i s i n g  o f  ophthalmic goods and s e r v i c e s  and should 
use t h e  d e f i n i t i o n s  o f  t h e  l a t t e r  terms p re sc r ibed  i n  the,  
t r a d e  r e g u l a t i o n  r u l e .  Th i s  r e s u l t  would e l i m i n a t e  any 
ques t i on  t h a t  t h e  Board was a t tempt ing  t o  be g e n e r a l l y  
more r e s t r i c t i v e  i n  pe rmi t t i ng  a d v e r t i s i n g  than  t h e  
s ta te . " '  (Emphasis added) 

A s  i nd i ca t ed  i n  t h e  L e g i s l a t i v e  Council  memorandum, i f  t h e  language o f  t h e  r u l e  

followed s t a t e  law, t h e  Board would no t  be p l ac ing  any more r e s t r i c t i o n s  on 

ophthalmic goods and s e r v i c e s  a d v e r t i s i n g  than  now a p p l i e s  t o  a l l  r e t a i l  

a d v e r t i s i n g .  

Another Board Enacted Rule 

C o n f l i c t s  With The FTC Regulat ions 

Another Board adopted r u l e  r e g u l a t i n g  a d v e r t i s i n g  by an op tome t r i s t  c o n f l i c t s  (I 

with  t h e  r e c e n t l y  enacted Federa l  Trade Commission r e g u l a t i o n s .  ACRR R4-21- 

03.B provides:  

"B. No op tome t r i s t  s h a l l  i n  any manner a d v e r t i s e  o r  hold 
ou t  t o  t h e  pub l i c  t h a t  h i s  s e r v i c e s  o r  a b i l i t i e s  a r e  
supe r io r  t o  those  o f  any o t h e r  l i c e n s e d  optomet r i s t . "  

This  r u l e  d i r e c t l y  c o n f l i c t s  wi th  t h e  FTC r e g u l a t i o n  p r o h i b i t i n g  any 

r e s t r i c t i o n  on t h e  d i ssemina t ion  of  in format ion  i n  t h a t  it does n o t  permit  an 

op tome t r i s t  t o  hold himself ou t  t o  t h e  p u b l i c  i n  a d v e r t i s e d  messages a s  a  

s p e c i a l i s t ,  even i f  i n  f a c t  one i s  a  s p e c i a l i s t .  I n  t h e  May 21, 1979 opinion,  

L e g i s l a t i v e  Council  wrote:  

"A.C.R.R. R4-21-03, subsec t ion  B p r o h i b i t s  an op tome t r i s t  
from a d v e r t i s i n g  t h a t  he is a s p e c i a l i s t .  The ~ o i r d ' s  r u l e  
does l i m i t  t h e  d i ssemina t ion  o f  information concerning an  
o p t o m e t r i s t ' s  s e r v i c e  i n  such a  manner t h a t  i t  would 
c o n f l i c t  with t h e  p rev ious ly  c i t e d  t r a d e  r e g u l a t i o n  ru le . "  
(Emphasis added) 



The Board of  Optometry could be f ined  up t o  $10,000 by f e d e r a l  a u t h o r i t i e s  f o r  

enforcement o f  a  r u l e  t h a t  conflicts with  f e d e r a l  r egu la t i on .  However, t h e  

Board can e l i m i n a t e  t h e  c o n f l i c t  with f e d e r a l  r e g u l a t i o n s  by r e v i s i n g  Rule R4- 

21-03 t o  r e q u i r e  t h a t  a  " s p e c i f i c  a f f i r m a t i v e  d i s c l o s u r e n  be included i n  any 

advert isement  t h a t  i d e n t i f i e s  t h e  op tome t r i s t  a s  a  s p e c i a l i s t .  According t o  

L e g i s l a t i v e  Council : 

"The Board is no t  precluded from promulgating a  r u l e  which 
r e q u i r e s  t h a t  ' s p e c i f i e d  a f f i r m a t i v e  d i s c l o s u r e 1  a l s o  be 
included i n  a d v e r t i s i n g .  The Board o f  Optometry could 
r e v i s e  its r u l e  t o  r e q u i r e  c e r t a i n  a d d i t i o n a l  in format ion  
if an op tome t r i s t  chooses t o  a d v e r t i s e  t h a t  he is a 
s p e c i a l i s t  ... . Revising t h e  r u l e  would promote increased  
consumer in format ion ,  would he lp  prevent  p o s s i b l e  
decept ion  i n  a d v e r t i s i n g  and would seem t o  implement t h e  
purposes  o  f  t h i s  s t a t e  i n  r e g u l a t i n g  
t h e  optometry p ro fe s s ion ,  as wel l  a s  pub l i c  a d v e r t i s i n g ,  
t o  b e n e f i t  t h e  p u b l i c  and t h e  purposes  o f  t h e  FTC t o  
promote consumer information and prevent  a n t i c o m p e t i t i v e  
p r a c t i c e s . "  (Emphasis added) 

The Board Is Aware Of The FTC 

Regulat ions And Has Taken Limited 

Action 

I n d i v i d u a l  Board members rece ived  a  copy of t h e  a p p l i c a b l e  FTC r e g u l a t i o n s  i n  

June 1978; and were, t h e r e f o r e ,  n o t i f i e d  t h a t  t h e  f e d e r a l  r e g u l a t i o n s  r ega rd ing  

a d v e r t i s i n g  preempted Board promulgated r u l e s .  I n  response t o  t h e  new FTC 

r e g u l a t i o n s ,  t h e  Board proposed an amendment t o  Rule R4-21-03.B regard ing  

l i m i t a t i o n  of  advert isement  a s  an op tomet r ic  s p e c i a l i s t .  This  amendment has  

no t  y e t  been c e r t i f i e d  by t h e  Attorney General.  However, t h e  Board has  n o t  

taken a c t i o n  t o  have Rule R4-21-03.A amended t o  be c o n s i s t e n t  wi th  s t a t e  law 

and approved by t h e  FTC. 



An i n i t i a l  amendment o f  R4-21-03.B, concerning advert isement  a s  a  s p e c i a l i s t ,  

was adopted by the  Board and s e n t  t o  t h e  Attorney General f o r  c e r t i f i c a t i o n  on 

February 2, 1979. I n  an Apr i l  16, 1979 l e t te r  t o  t h e  Board, t h e  Attorney 

General r e j e c t e d  c e r t i f i c a t i o n  because t h e  amendment was no t  c l e a r .  Using the  

Attorney Genera l ' s  sugges t ions  t h e  Board adopted,  on May 21, 1979, t h e  

fo l lowing  r ev i sed  ve r s ion  o f  t h e  r u l e :  

"No op tome t r i s t  s h a l l  i n  any manner a d v e r t i s e  o r  hold ou t  
t o  t h e  pub l i c  t h a t  h i s  s e r v i c e s  o r  a b i l i t i e s  a r e  supe r io r  
t o  those  of  any o t h e r  l i c e n s e d  op tome t r i s t  except  t h a t  an 
op tome t r i s t  may a d v e r t i s e  a s  a  s p e c i a l i s t  i f  he has  been 
c e r t i f i e d  by t h e  American Academy o f  Optometry a s  a 
diplomat i n  t h a t  s p e c i a l t y  o r  a s  a  f e l l ow  i n  t h e  College o f  
Optomet r i s t s  i n  Vision Development." 

The Attorney General had n o t ,  a s  o f  J u l y  1 ,  1979, c e r t i f i e d  t h e  amended r u l e .  

S ince  t h e  r e v i s i o n  would a l low an op tome t r i s t  t o  a d v e r t i s e  a s  a  s p e c i a l i s t ,  

provided the  op tome t r i s t  was c e r t i f i e d  by an app rop r i a t e  o rgan iza t ion ,  t h e  r u l e  

appears  t o  be enforceable  under t h e  FTC r e g u l a t i o n s .  

CONCLUSION 

Board o f  Optometry enacted t h r e e  r u l e s  t h a t  need t o  be r ev i sed  i n  o r d e r  t o  

avoid c o n f l i c t  with f e d e r a l  and s t a t e  laws and r e g u l a t i o n s  s e rv ing  t o  p r o h i b i t  

an t i compe t i t i ve  p r a c t i c e s .  The Board o f  Optometry has  taken a c t i o n  t o  r e v i s e  

one of  t h e  t h r e e  r u l e s  t o  a l low o p t o m e t r i s t s  t o  a d v e r t i s e  a s  s p e c i a l i s t s ,  but  

has  not  taken app rop r i a t e  a c t i o n  t o  r e v i s e  t h e  o the r s .  

RECOMMENDATION 

It is recommended t h a t  cons ide ra t i on  be given t o  t h e  fol lowing:  

- The Board o f  ~ ~ t o - & e t r ~  r e v i s e  Rule R4-21-04.B, regard ing  t h e  

record ing  of  15 cond i t i ons  o f  a  p a t i e n t  t o  become c o n s i s t e n t  with 

f e d e r a l  and s t a t e  a n t i t r u s t  laws. 

- The Board o f  Optometry r e v i s e  Rule R4-21-03.A regard ing  misleading 

a d v e r t i s i n g  t o  become c o n s i s t e n t  with s t a t e  law. 



- The Board o f  Optometry cont inue  t h e i r  e f f o r t s  t o  a p p r o p r i a t e l y  

re.a'i.:;c Rule R%-2l-G3.B, r ega rd ing  a d v e r t i s i n g  a s  an op tomet r ic  

s p e c i a l i s t .  

- Upon amending Rufes R4-21-03.A and R4-21-03.B, t h e  Board o f  

Optometry submit t h e  r ev i sed  r u l e s  t o  t h e  Federa l  Trade Commission 

f o r  approval .  

- The Board o f  Optometry communicate t o  t h e  J o i n t  Committee o f  

Reference, Health and Human Resources on t h e  r e s u l t s  o f  t h e i r  e f f o r t s  

t o  r e v i s e  t he se  r u l e s .  



FINDING I V  

SINCE FISCAL Y E A R  1976-77, THE A R I Z O N A  BOARD OF OPTOMETRY HAS SUBSTANTIALLY 

IMPROVED THE DOCUMENTATION AND RECORDING OF ITS PROCEEDINGS; HOWEVER, 

ADDITIONAL IMPROVEMENTS ARE STILL NEEDED TO ASSURE THAT BOARD RECORDS ARE 

M A I N T A I N E D  I N  A MANNER CONSISTENT WITH STATUTORY REQUIREMENTS. 

Arizona s t a t u t e s  r e q u i r e  t h e  Board of  Optometry t o  keep accu ra t e  and complete 

r eco rds  o f  t h e i r  a c t i o n s .  Without such r eco rds ;  1 )  Board a c t i o n s  could be 

dec la red  n u l l  and void and 2 )  Board r eco rds  may have t o  be subsequent ly  

r ec rea t ed .  P r i o r  t o  f i s c a l  year  1976-77, Board r eco rds  and f i l e s  were g r o s s l y  

inadequate  with regard  t o  t h e  documentation o f  l e g a l  a c t i o n s  taken by t h e  

Board. S ince  f i s c a l  year  1976-77 t h e  Board's recordkeeping and maintenance o f  

f i l e s  has  s u b s t a n t i a l l y  improved. However, a d d i t i o n a l  improvements a r e  s t i l l  

needed t o  a s s u r e  t h a t  Board r eco rds  and f i l e s  a r e  maintained i n  a manner 

c o n s i s t e n t  with s t a t u t o r y  requirements .  

Arizona S t a t u t e s  Require The 

Board Of Optometry To Maintain 

Records 

Arizona Revised S t a t u t e s  r e l a t i n g  t o  p u b l i c  r eco rds ,  open meet ings and 

optometry r e q u i r e  t h e  Board t o  keep a c c u r a t e  records .  A s  r equ i r ed  by t h e s e  

&, laws, t h e  Board must document and maintain such information a s  f i n a n c i a l  and 

personnel  records ,  g e n e r a l  a d m i n i s t r a t i v e  p o l i c i e s  and Board l i c e n s i n g  and 

enforcement a c t i v i t i e s .  

-3 

ARS 41-1345 through 41-1351 d e f i n e  requirements  f o r  government e n t i t i e s  t o  

maintain pub l i c  records .  A s p e c i f i c  d e f i n i t i o n  of  agency r e s p o n s i b i l i t y  is 

contained i n  ARS 41-1346 which r eads  i n  p a r t :  



"A. The head o f  each s t a t e  and l o c a l  agency s h a l l :  

1. E s t a b l i s h  and maintain an a c t i v e ,  cont inu ing  program 
f o r  t h e  economical and e f f i c i e n t  management o f  t h e  
pub l i c  r eco rds  of  t h e  agency. 

2. Make and maintain r eco rds  con ta in ing  adequate  and 
p rope r  documentation o f  t h e  o rgan iza t ion ,  func t ions ,  
p o l i c i e s ,  d e c i s i o n s ,  procedures  and e s s e n t i a l  
t r a n s a c t i o n s  o f  t h e  agency designed t o  f u r n i s h  
information t o  p r o t e c t  t h e  r i g h t s  o f  t h e  s t a t e  and o f  
persons  d i r e c t l y  a f f e c t e d  by t h e  agency 's  
a c t i v i t i e s . "  (Emphasis added) 

Fu r the r ,  ARS 38-431 r e q u i r e s  each governing body i n  t h e  s t a t e  t o  hold open 

meet ings and t o  document l e g a l  a c t i o n s  taken i n  t hose  meetings. ARS 38-431.01 

s t a t e s :  

"A. A l l  meetings o f  any p u b l i c  body s h a l l  be pub l i c  
meet ings and a l l  persons s o  d e s i r i n g  s h a l l  be 
permi t ted  t o  a t t e n d  and l i s t e n  t o  t h e  d e l i b e r a t i o n s  
and proceedings.  

B. A l l  pub l i c  bodies. .  . s h a l l  provide f o r  t h e  t ak ing  of  
w r i t t e n  minutes o r  a  record ing  o f  a l l  t h e i r  meetings. 
Such minutes o r  record ing  s h a l l  i nc lude ,  but  no t  be 
l i m i t e d  t o . . . .  

... An a c c u r a t e  d e s c r i p t i o n  o f  a l l  l e g a l  a c t i o n s  
proposed, d i scussed  o r  taken...." (Emphasis added) 

The term " l e g a l  act ion1 '  i nc ludes  d i s cus s ions  and d e l i b e r a t i o n s  by members o f  4 
t h e  pub l i c  body i n  a d d i t i o n  t o  t h e  r e s u l t s  o f  formal  vo t e s  by t h e  Board. An 

August 1975 opinion by t h e  Arizona Attorney General  def ined  l e g a l  a c t i o n s  a s  

fo l lows  : 
.., 

"...it is  our op in ion  t h a t  a l l  d i s cus s ions ,  d e l i b e r a t i o n s ,  
c o n s i d e r a t i o n s  o r  c o n s u l t a t i o n s  among a  major i ty  o f  t h e  
members o f  a  governing body regard ing  ma t t e r s  which may 
fo re seeab ly  r e q u i r e  f i n a l  a c t i o n  o r  a  f i n a l  dec i s ion  of 
t h e  governing body c o n s i t u t e  'Legal a c t i o n 1  and must be 
conducted i n  an open meeting ...." (Emphasis added) 



F i n a l l y ,  t h e  Optometry Law, ARS 32-1705, r e q u i r e s  t h e  Board t o  ''keep a  record  

of i t s  a c t s ,  r e c e i p t s  and dksbursements, and o f  examinations he ld , .  . . t h e  names 

o f  a l l  persons t o  whom c e r t i f i c a t e s  have been i s s u e d ,  t h e  d a t e  o f  i s suance  and 

a l l  renewals." 

A review o f  t h e  Board.of Optometry r eco rds  r e v e a l s  t h a t  adequate r eco rds  have 

no t  been maintained. 

Documentation O f  Legal Act ions I n  

Board Minutes Has Been Inadequate  

A s  r equ i r ed  by ARS 38-431.01, a l l  l e g a l  a c t i o n s  o f  t h e  Board must be conducted 

a t  pub l i c  meetings,  and documented i n  t h e  minutes.  S ince  f i s c a l  year  1976-77 

t h e  Board's recordkeeping and maintenance of  f i l e s  has  s u b s t a n t i a l l y  improved. 

However, t h e  Board of  Optometry's minutes do no t  document a l l  o f  t h e  l e g a l  

a c t i o n s  taken by t h e  Board. Fu r the r ,  f o r  t hose  l e g a l  a c t i o n s  t h a t  a r e  

documented i n  t h e  minutes ,  r equ i r ed  i t ems  such a s  d i s c u s s i o n s ,  d e l i b e r a t i o n s ,  

cons ide ra t i ons  o r  c o n s u l t a t i o n s  regard ing  Board d e c i s i o n s  a r e  omit ted.  

S p e c i f i c a E l y , t h r e e  t ypes  of l e g a l  a c t i o n s  taken by t h e  Board have no t  been 

adequate ly  recorded. These a c t i o n s  a r e :  

1. t he  approval  o r  d e n i a l  o f  a p p l i c a t i o n s  f o r  examination, 

2. t he  approva l  o r  d e n i a l  o f  t h e  optometry l i c e n s e  based upon t h e  

r e s u l t s  o f  t h e  examination, and 

3. t he  i n v e s t i g a t i o n  and d i s p o s i t i o n  o f  complaints .  

Records o f  t he  above t h r e e t y p e s  o f  l e g a l  a c t i o n s  a r e  i n c o n s i s t e n t ,  incomplete 

o r  absent  from minutes of  t h e  Board o f  Optometry. 

Table  8  demonstrates t h e  e x t e n t  t o  which t h e  approva l  o r  d i sapprova l  o f  

examination a p p l i c a t i o n s ,  examination r e s u l t s  and approva l  o r  d e n i a l  of  

optometry l i c e n s e s  has  s u b s t a n t i a l l y  improved s i n c e  f i s c a l  year  1976-77. 



TABLE 8 

Appl ica t ions  
Approved f o r  examination 

THE EXTENT TO WHICH THE BOARD'S 
LICENSING DECISIONS HAVE BEEN 

RECORDED* I N  THE MINUTES OF BOARD MEETINGS 
FOR FISCAL YEARS 1974-75 THROUGH 1978-79 

FISCAL YEAR 1974-75 FISCAL YEAR 1975-76 FISCAL YEAR 1976-77 FISCAL YEAR 1977-78 FISCAL YEAR 1978-79 
Number o f  Number o f  Number o f  Number o f  Number o f  
Decis ions  T o t a l  Decis ions  T o t a l  Decis ions  To ta l  Decis ions  To ta l  Decis ions  To ta l  
Appearing N.mber of Appearing Number of Appearing Number of Appearing Number of Appearing N ~ n b e r  o f  
C o r r e c t l y  Decis ions  C o r r e c t l y  Decis ions  C o r r e c t l y  Decis ions  C o r r e c t l y  Decisions C o r r e c t l y  Decis ions  

rn Rejected  f o r  examination 
CO 

-0- N /  A -0- N / A  -0- N /  A -0- 2 3 3 
Tota l  -0- N / A  -0- N / A  -0- N / A  37 39 7 1 7 1 

Percent  o f  t o t a l  d e c i s i o n s  
r epo r t ed  c o r r e c t l y  0% 0% 0% 95% 100% 

Examination Resu l t s  
Pas s / i s sued  l i c e n s e  -0- 37 -0- 57 -0- 39 26 2 6 42 42 
F a i l e d  5 5 -0- 9 -0- -0- 4 4 8 8 

Tota l  approved a p p l i c a n t s  
who took t h e  examination 5 4 2 _ I , _  6 6 -0- - - 3 9 30 30 50 50 

Withdrawals/Absentees -0- N / A  . I  N / A  -0- 14 -0- 7 18 18 
Tota l  approved a p p l i c a n t s  5 N / A  - t -0- 53 3 0 37 6 8 6 8 

- - N /  A - -- 
Percen t  of examination 
r e s u l t s  r epo r t ed  c o r r e c t l y  N / A  0% 0% 81% 100% 

I n  o r d e r  t o  be considered  c o r r e c t l y  r epo r t ed  i n  t h e  minutes ,  a  r eco rd  had t o  i nc lude  t h e  name o f  t h e  a p p l i c a n t ,  t h e  Board's d e c i s i o n s  and, i f  
app rop r i a t e ,  t h e  reasons  f o r  r e j e c t i n g  t h e  a p p l i c a t i o n .  

N / A  Not a v a i l a b l e  f o r  our  review. The Board o f  Optometry r epo r t ed  on ly  t h e  t o t a l  number o f  a p p l i c a t i o n s  received;  w i th  no i n d i c a t i o n  of t h e  number 
approved, r e j e c t e d  and t h e  number of approved but a b s e n t ,  f o r  f i s c a l  yea r s  1974-75, 1975-76 and 1976-77. 



As shown in Table 8, the decisions to approve or deny examination applications 

were not recorded in the Board minutes by the name of the applicant until 

fiscal year 2378-79. Examination results were not consistently recorded until 

1977-78; the number and names of' those applicants absent or withdrawn were not 

recorded u n t i k  1978-79. The decision to approve or deny the optometry license 

has only been recorded for the past two fiscal years. It should be noted, 

however, that recordkeeping of these actions has substantially improved since 

fiscal year 1976-77 with all items recorded correctly in fiscal year 1978-79. 

Regarding the recordkeeping of complaint investigations and resolutions, the 

Board of Optometry consistently has recorded an acknowledgement of complaints 

received in the Board minutes. However, basic information essential to 

identifying and understanding the complaint has been omitted. For instance, in 

1976 two of seven complaints were documented in the minutes without an 

indication of the optometrist involved, the charges filed or the Board's 

resolution of the complaint. The following is the entry for these two 

complaints in the Board's minutes for its February 2, 1976 meeting: 

"The Board received two new complaints, (complainant name) 
and (complainant name)." 

No subsequent entries regarding these two complaints appear in later Board 

minutes; nor can an investigative file for these complaints be located. 

The Board of Optometry obtained contracted clerical assistance on July 1 ,  1976, 

through the Arizona State Boards' Administrative Office (ASBAO). Prior to 

this, the minutes were written, typed and filed by either Board members or 

through part-time clerical assistance. According to the Administrative 

Manager of ASBAO, the Office became fully responsible for Board of Optometry 

minutes and maintenance of files in late April of 1977. Even with this 

improved clerical support omissions in the recording of legal actions in Board 

minutes regarding complaints continues. 



For example, f o r  t h e  30 complaints  rece ived  and reviewed by t h e  Board i n  

ca lendar  y e a r s  1976 through 1978, 29 elements  of  information b a s i c  t o  t h e  

i d e n t i f i c a t i o n  o f  t h e  complaint and i ts  d i s p o s i t i o n  were omit ted.  

Table  9 d i s p l a y s  t h e  complaint documentation recorded f o r  ca lendar  yea r s  1976 

through 1978 and t h e  information omit ted.  



TABLE 9 

SUMMARY OF COMPLAINT DOCUMENTATION 
I N  BOARD OF OPTOMETRY MINUTES 

CALENDAR YEARS 1976 THROUGH 1978 

Informat ion Basic  t o  Number o f  Number o f  Pe rcen t  Number of Number o f  Pe rcen t  Number of Number o f  Pe rcen t  
I d e n t i f y i n g  t h e  Complaint and Ins t ances  I n s t a n c e s  Not In s t ances  In s t ances  Not In s t ances  In s t ances  Not 
Its Dispos i t l an  Recorded Not Recorded Recorded Recorded Not Recorded Recorded Recorded Not Recorded Recorded 

Name of Ind iv idua l  F i l i n g  Complaint 7 -0- 0% 8 1 11% 20 1 
-4 

5 % 

Name of Optometr is t  Involved 4 3 4 3 5 4 4 4 20 1 5. 

Charges F i l e d  Agains t  t h e  
Optometr is t  

Discuss ions ,  D e l i b e r a t i o n s ,  
Considera t ions  o r  Consu l t a t i ons  
A bout Complaint* 1 6 86 9 -0- -0- 20 1 5 

Resolut ion  I s s u e d  by Board 

To ta l  

Number of Complaints 

* Evidence o f  d i scuss ion ,  d e l i b e r a t i o n ,  cons ide ra t ion  o r  consu la t ion  concerning t h e  complaint  and i ts  d i s p o s i t i o n  inc luded l e t t e r s ,  tes t imony,  
d i scuss ions ,  and d e l i b e r a t i o n s  appa ren t ly  used by t h e  Board t o  reach a  complaint  d i s p o s i t i o n .  



A s  shown i n  Table  9 ,  t h e  percentage of  ba s i c  information regard ing  complaint 

i n v e s t i g a t i o n  and r e s o l u t i o n  n o t  recorded dec l ined  from 43 percent  i n  ca lendar  

year  1976 t o  9 percent  i n  ca lendar  year  1978. 

Although recordkeeping r ega rd ing  examination a p p l i c a t i o n s ,  examination 

r e s u l t s ,  l i c e n s e s  gran ted  o r  denied,  complaints  and t h e i r  r e s o l u t i o n  has  

s u b s t a n t i a l l y  improved s i n c e  ob t a in ing  c l e r i c a l  a s s i s t a n c e  through ASBAO, i t  

should be noted t h a t  t h e  performance a u d i t  of  t h e  Board o f  Optometry was 

impaired t o  t h e  e x t e n t  t h a t  t h e s e  l e g a l  a c t i o n s  and o t h e r  information was no t  

c o n s i s t e n t l y  a v a i l a b l e .  I n  a d d i t i o n ,  t h e  absence o f  such information a s  shown 

i n  Tables  8 and 9 could r e s u l t  i n  t h e  l e g a l  a c t i o n s  o f  t h e  Board being dec la red  

n u l l  and void. 

Legal  Act ions Not Taken A t  

Board Meetings And Not Documented 

I n  Board Minutes Could Be Declared 

Null  And Void 

The Board is r e s p o n s i b l e  f o r  documenting l e g a l  a c t i o n s ,  such a s  l i c e n s i n g  

d e c i s i o n s  and complaint d i s p o s i t i o n s  i n  t h e  minutes  o f  open meetings. I n  a 

June 18,  1979 memorandum, L e g i s l a t i v e  Council* warned t h a t  i n  t h e  absence of  

adequate  documentation, such Board a c t i o n s  could be n u l l i f i e d :  

". . . i f  t h e  e f f e c t  o f  t h e  Board 's  a c t i o n  was t o  ban from t h e  
pub l i c  view t h e  decision-making process  i n  approving o r  
denying a person ' s  a p p l i c a t i o n  t o  p r a c t i c e  optometry i n  
t h i s  s t a t e ,  it would appear t h a t  t h e  d e c i s i o n  would be n u l l  
and void." 

* Appendix X I 1 1  con t a in s  a copy o f  t h e  June 18,  1979 L e g i s l a t i v e  Council 
memorandum. 



L e g i s l a t i v e  Council  opinion cont inued:  

" In  order  t o  avoid t h i s  s i t u a t i o n ,  it would be adv i sab l e  
t h a t  when t h e  Board t a k e s  any l e g a l  a c t i o n ,  i t : ' . . . b e  
preceded both by d i s c l o s u r e  o f  t h a t  amount o f  information 
s u f f i c i e n t  t o  a p p r i s e  t h e  pub l i c  i n  a t tendance  o f  t h e  
b a s i c  s u b j e c t  ma t t e r  of t h e  a c t i o n  s o  t h a t  t h e  pub l i c  may 
s c r u t i n i z e  t h e  a c t i o n  taken dur ing  t h e  meeting and by an 
i n d i c a t i o n  of what information w i l l  be a v a i l a b l e  i n  t h e  
minutes pursuant  t o  A.R.S. s e c t i o n  38-431.01(B) s o  t h a t  
t h e  pub l i c  may, if it d e s i r e s ,  d i scover  and i n v e s t i g a t e  
f u r t h e r  t h e  background o r  s p e c i f i c  f a c t s  o f  t h e  
d e c i ~ i o n . ' ~  (Emphasis added) 

While record ing  o f  l i c e n s i n g  and examination l e g a l  a c t i o n s  has  improved t o  an 

adequate  l e v e l ,  t h e  documentation of t h e  Board of  Optometry's complaint p rocess  

is still no t  s u f f i c i e n t .  

Unavai lable  Documentation Which 

May Have To B e  Subsequently 

Recreated 

I n  a d d i t i o n  t o  documenting l e g a l  a c t i o n s  i n  t h e  Board minutes,  t h e  Board o f  

Optometry is requ i r ed  t o  main ta in  f i l es  documenting r egu la to ry  a c t i v i t i e s .  

However, f i l e s  o f  documents r e l a t i n g  t o  l i c e n s i n g  d e c i s i o n s  and complaints  have 

no t  been adequately maintained. 

S ince  t h e  passage of 1979 l e g i s l a t i o n ,  t h e  l e g a l  proceedings of  t h e  Board o f  

Optometry can now be accepted by t h e  c o u r t s  f o r  appea l s  o f  Board dec i s ions .  If 

t h e  Board cannot supply adequate  documentation o f  appealed c a s e s  from its 

f i l es ,  t h e  c o u r t  w i l l  i n c u r  an unnecessary expense o f  r e c r e a t i n g  t h i s  

information.  

A s  demonstrated i n  Table  9 on page 71, a number of  Board l e g a l  a c t i o n s  were no t  

adequate ly  documented i n  Board minutes.  Our review revea led  t h a t  t h i s  absence 

o f  documentation a l s o  extended t o  t h e  f i l es  maintained by t h e  Board. For 

example, it was no t  always p o s s i b l e  t o  determine why a p p l i c a n t s  f o r  l i c e n s u r e  

were denied l i c e n s e s  by t h e  Board. More impor tan t ly ,  i n  a number o f  c a s e s ,  

documents regarding complaints  f i l e d  a g a i n s t  l i c e n s e e s  of  t h e  Board a r e  no t  

a v a i l a b l e .  Table 10 summarizes t h e  a v a i l a b i l i t y  o f  complaint documentation i n  

Board f i l e s  f o r  complaints  f i l e d  dur ing  1976, 1977 and 1978. 



Documentation of 
Complaints 

SUMMARY OF THE AVAILABILITY OF 
COMPLAINT DOCUMENTATION IN 

BOARD FILES FOR COMPLAINTS FILED 
DURING 1976, 1977 AND 1978 

CALENDAR YEAR 

1976 1977 1978 
Number Percent Number Percent Number --- P~roent 

Not Located 3 43% 0 0% 4 19% 

Located - 4 57 100 17 - 9 - - 8 1 - 

Total Complaints 2 - 100% - - 9 - - 100% - - 2 1 - - 100% - - 

As demonstrated in Table 10, documentation could not be located for 43 percent 

of the 1976 complaints and 19 percent of the 1978 complaints in that the 

original complaint, correspondence, testimony and other pertinent records 0 
could not be located.* 

Reports Prepared By The 

Board Of Optometry For The 

Public Reflect Inaccurate 

The Board of Optometry prepares an annual report to the Governor regarding its 

operations and submits a budget request to the Executive Budget Office for 

review and recommendation. Reflecting the inadequacy of past recordkeeping, 

the activity levels reported in these documents were not consistent to each 

other, to Board minutes and files. For example, in fiscal year 1978-79, 

according to the report submitted to the Governor, 67 persons applied for the 

examination to be an optometrist; whereas, the Board minutes and Board files 

indicated that 71 persons had applied for the examination. Similar instances 

of these reporting differences have also occurred in previous years. Appendix 

XIV contains a five year comparison of information appearing in the annual 

report to the Governor, the budget request to the Executive Office, Board 

minutes and Board files. 

* It should be noted that Board minutes did contain some of this infor- 
mation. However, as was discussed on page 69, the Board's minutes are not 4 
consistent in their complaint documentation. ** Appendix XIV contains a five year comparison of inconsistent reports of 
Board actions. 



The Board O f  Qptometry 

Does Not Maintain Adequate 

F i l e s  O f  Examinations 

The Board of  Optometry does n o t  main ta in  adequate  f i l e s  o f  t h e  annual  w r i t t e n  

examinations which must be passed by an a p p l i c a n t  i n  o rde r  t o  be l i c ensed .  

(For  a f u r t h e r  discus.sion o f  t h e  Board" l ack  of adequate  f i l e s  o f  examinat ions 

and examination procedures ,  s ee  page 41 .) 

Records Management Center Has 

Es tab l i shed  S tandards  For 

Recordkeeping 

I n  Apr i l  1977 t h e  Records Management Center o f  t h e  Department o f  L ib ra ry ,  

Archives and Publ ic  Records i s sued  a g u i d e l i n e  f o r  e s t a b l i s h i n g  an "economical 

and e f f i c i e n t  Records Management Program" t h a t  was endorsed by t h e  Attorney 

General and Auditor General.  This  g u i d e l i n e  e x p l a i n s  r eco rds  management 

p r i n c i p l e s  and techniques  and encourages agenc i e s  t o  adopt  them a s  t h e  

framework f o r  a f i l e  plan.  

Two types  of r eco rds ,  suppor t  and mission,  are i d e n t i f i e d  i n  t h e  gu ide l ine .  

Support r eco rds  a r e  t h e  a d m i n i s t r a t i v e  f i l e s  maintained by a l l  agenc ies .  

Examples of suppor t  r eco rds  a r e  agency minutes ,  f i n a n c i a l  and personnel  r eco rds  

and gene ra l  a d m i n i s t r a t i v e  information.  Mission r eco rds  a r e  unique t o  an  

agency 's  own p a r t i c u l a r  i d e n t i t y ,  such a s  t h e  l i c e n s i n g  and enforcement 

func t ion  of  t he  Board of  Optometry. 

I n  e s t a b l i s h i n g  a r eco rds  management program, t h e  gu ide l ine  i nc ludes  1 )  an 

inventory  of r eco rds  ho ld ing ,  2 )  organ iza t ion  of  r eco rds  on f u n c t i o n a l  l i n e s ,  

and 3) es tab l i shment  o f  a r eco rds  r e t e n t i o n  schedule  t o  determine which 

r eco rds  should be r e t a i n e d  f o r  s p e c i f i c  pe r iods  o f  time. 



A suggested f u n c t i o n a l  arrangement f o r  a  r egu la to ry  body, such a s  t h e  Board of  

Optometry is a s  fol lows:  

Licensing Function 

Appl ica t ions  

Background Checks 

Evaluat ion Repork 

Tes t ing  

Monitoring Funct ion 

S t a t u s  Change t o  License Cards 

Renewal Appl ica t ions  

Spot Compliance Checks i n  t h e  F i e l d  

Enforcement 

Compliance V io l a t i ons  

Complaint Followup 

I n v e s t i g a t i o n s  

Hearings 

Legal Cases 

Revenue Function 

Receipt  Books o r  Cash Regis te r  
Tapes 

Accounts Receivable  Reg i s t e r  
(Renewal B i l l i n g s )  

I n  a d d i t i o n ,  s e v e r a l  ques t i on  were inc luded  f o r  an agency t o  cons ider  when 

e s t a b l i s h i n g  a r eco rds  r e t e n t i o n  schedule:  

"1. How s e r i o u s  would it be i f  we were unable  t o  put  our  hands on a  

p a r t i c u l a r  record  f i v e  o r  t e n  yea r s  from now? a 

2. What a r e  t h e  chances o f  i ts  being needed? 

3. Are t h e  consequences s e r i o u s  enough t o  j u s t i f y  our keeping many cubic  

f e e t  o f  r eco rds  f o r  a  long per iod  o f  time a t  cons iderab le  c o s t ?  

4. Is t h i s  information a v a i l a b l e  anywhere e l s e ?  a 

5. What would it c o s t  t o  r e c o n s t r u c t  t h e  record  i f  t h i s  becomes 

necessary?" 

S t a t u t o r y  p rov i s ions ,  i nc lud ing  t h e  s t a t u t e  o f  l i m i t a t i o n s ,  must a l s o  be a 
considered when e s t a b l i s h i n g  a  record  r e t e n t i o n  pol icy .  

Arizona Revised S t a t u t e  41-1346 o u t l i n e s  r e s p o n s i b i l i t i e s  of  s t a t e  agenc ies  

regard ing  pub l i c  r eco rds  management and s p e c i f i e s  t h a t  each agency w i l l  a 

e s t a b l i s h  r eco rds  r e t e n t i o n  and d i s p o s a l  schedules  and lists o f  e s s e n t i a l  

p u b l i c  records.  The s t a t u t e  r e a d s ,  i n  p a r t :  



"A. The head o f  each s t a t e  and l o c a l  agency s h a l l :  

... 
Sob~it t o  t h e  d i r e c t o r  of  t h e  department o f  l i b r a r y ,  3- - 
arehives and p u b l i c  r eco rds ,  i n  accordance wi th  
e s t a b l i s h e d  s t anda rds ,  schedules ,  proposing t h e  
l eng th  o f  t ime each record  series warran ts  r e t e n t i o n  
for a d m i n i s t r a t i v e ,  l e g a l  o r  f i s c a l  purposes a f t e r  i t  . . 

has been rece ived  by t h e  agency. Also, submit a list 
o f  p u b l i c  r eco rds  i n  t h e  agency 's  custody t h a t  a r e  
no t  needed i n  t h e  t r a n s a c t i o n  o f  c u r r e n t  bus iness  and 
t h a t  a r e  no t  cons idered  t o  have s u f f i c i e n t  
a d m i n i s t r a t i v e ,  l e g a l  o r  f i s c a l  va lue  t o  warrant  
t h e i r  i n c l u s i o n  i n  e s t a b l i s h e d  d i s p o s a l  schedules .  

4. Submit t o  t h e  d i r e c t o r  o f  t h e  department o f  l i b r a r y ,  
a r c h i v e s  and pub l i c  r eco rds  l ists of  a l l  e s s e n t i a l  
p u b l i c  r eco rds  i n  t h e  custody o f  t h e  agency." 
(Emphasis added) 

According t o  Arizona S t a t e  Boardsf Adminis t ra t ive  Of f i ce  s t a f f ,  t h e  Board o f  

Optometry has  no t  complied with t h i s  law. 

CONCLUSION 

Seve ra l  s t a t e  laws r e q u i r e  t h e  Board o f  Optometry t o  document t h e i r  

proceedings.  Board a c t i o n s  could be dec la red  n u l l  and void and o t h e r  r eco rds  

may have t o  be r e c r e a t e d  i n  t h e  absence o f  a c c u r a t e  and complete records .  

P r i o r  t o  f i s c a l  yea r  1976-77, Board of  Optometry r eco rds  were s i g n i f i c a n t l y  

inadequate ,  but  have s i n c e  s u b s t a n t i a l l y  improved. Seve ra l  a r e a s  o f  

recordkeeping,  e s p e c i a l l y  complaint and w r i t t e n  examination f i l e s ,  a r e  s t i l l  

i n  need o f  improvement. The Records Management Center of  t h e  Department of 

L ibrary ,  Archives and Publ ic  Records has  publ i shed  g u i d e l i n e s  which would 

a s s i s t  t h e  Board o f  Optometry i n  e s t a b l i s h i n g  adequate  r eco rds  management and 

i n  complying with s t a t e  laws regard ing  pub l i c  records .  



RECOMMENDATION 

Consideration should be given to the following recommendations: 

- The Board of Optometry should establish a record management program 

to assure that their records are adequate as required by state law. 

To implement this the Board should: 

1. Request legal assistance in establishing procedures to document 

legal actions in Board minutes and to maintain those records which I 
are necessary to support the Board's proceedings. 

2. Implement the recommendations establishing a records management 

program proposed by the Records Management Center and appropriate to (I 

the Board of Optometry. 

3. Submit records retention and disposal schedules to the Director of 

Library, Archives and Public Records along with lists of all a 
essential public records as required by ARS 41-1346. 



FINDING V 

THE A R I Z O N A  BOARD OF OPTOMETRY HAS BEEN SUBSTANDARD I N  ITS ENCOURAGEMENT AND 

USE OF PUBLIC INPUT I N  I T S  OPERRTIOFdS. INFORMATION REGARDING MEETING NOTICES, 

PROPOSED RULES AND REGULATIONS, LEGISLATIVE PROPOSALS AND BOARD ACTIONS HAS NOT 

BEEN ADEQUATELY PROVIDED TO LICENSED OPTOMETRISTS OR THE CONSUMERS OF 

OPTOMETRIC SERVICES. 

The Board of  Optometry has  been subs tandard  i n  i t s  encouragement of  pub l i c  

i n p u t  from t h e  consumer o f  optometr ic  s e r v i c e s  and i n  n o t i f y i n g  l i c e n s e  ho lde r s  

o f  Board meet ings,  proposed r u l e s  and r e g u l a t i o n s ,  l e g i s l a t i v e  proposa ls  and 

Board a c t i o n s .  The Board o f  Optometry needs t o  expand i ts e f f o r t s  t o  encourage 

p a r t i c i p a t i o n  by p o t e n t i a l  and a c t u a l  op tomet r ic  consumers and t o  n o t i f y  a l l  

l i c e n s e d  op tome t r i s t s  o f  Board meet ings,  a c t i v i t i e s  and a c t i o n s .  

Board Act ions Regarding 

P u b l i c  Notice O f  Meetings 

Arizona Revised S t a t u t e  38-431.02(A) d e f i n e s  t h e  r e s p o n s i b i l i t y  o f  t h e  Board of  

Optometry t o  provide pub l i c  n o t i c e  o f  a l l  meetings: 

"Publ ic  n o t i c e  of  a l l  meetings o f  pub l i c  bodies  s h a l l  be 
given a s  fol lows:  

1 .  The pub l i c  bodies  o f  t h e  s t a t e  s h a l l  f i l e  a 
s ta tement  wi th  t h e  s e c r e t a r y  o f  s t a t e  s t a t i n g  
where a l l  pub l i c  n o t i c e s  o f  t h e i r  meetings w i l l  
be posted and s h a l l  g i v e  such a d d i t i o n a l  
p u b l i c  n o t i c e  a s  is  reasonable  and p r a c t i c a b l e  
a s  t o  meetings." (Emphasis added) 

The Board o f  Optometry has  f i l e d  a s ta tement  wi th  t h e  Sec re t a ry  o f  S t a t e  

i d e n t i f y i n g  t h a t  meeting n o t i c e s  w i l l  be posted i n  t h e  Occupational L icens ing  

Building a t  t h e  S t a t e  Cap i to l  and i n  t h e  bus iness  o f f i c e  o f  t h e  Board 

P r e s i d e n t .  Notices  have been c o n s i s t e n t l y  pos ted  i n  t h e s e  l o c a t i o n s .  



However, the Attorney General in a memorandum to all state agencies dated 

August 19, 1975, noted that an: 

"'open meeting' is open only in theory if the public has no 
knowledge of the time and place at which it is to be held." 

The Attorney General stated that the law on open meetings was not specific, and 

outlined guidelines to be followed in complying with the public meeting law. 

He also cautioned agencies against the serious consequences for failure to 

comply with the law: 

llDecisions made at a meeting for which defective notice 
was given may likely be declared null and void..."* 

In providing guidelines to agencies regarding what would constitute sufficient 

;'additionalu public notice of meetings beyond posting printed notices, the 

Attorney General stated: 

"F. Additional Notice 

In deciding what types of notice shall be given in addition 
to posting, governing bodies should consider the 
following: 

1. Newspaper Publication 

In many cases, notice of meetings can be 
disseminated by providing press releases to 
newspapers published in the area in which notice 
is to be given. In addition, paid legal notices 
in such newspapers may be purchased by the 
governing body. 

2. Mailing List 

Some bodies may wish to provide a mailing list 
whereby persons desiring to obtain notices of 
meetings may ask to be placed on a mailing list. 
All notices of meetings issued will then be 
mailed to those appearing on the current mailing 
list. 

* Appendix XV contains the full text of the Attorney General's memorandum. 



"3. A r t i c l e s  or Notices  i n  P ro fe s s iona l  o r  Business  

I n  a d d i t i o n ,  t h e  governing body may o b t a i n  
publ?cat ion  o f  a r t i c l e s  or n o t i c e s  i n  those  profes,-  
s i o n e l  an6 bus iness  c u b l i c ? t f c n s  ? e l a t i n g  t o  ~ k - e  
agency f s  f i e l d  o r  r egu la t i on .  

It i s  n o t  necessary t h a t  a l l  o f  t h e s e  types  of n o t i c e s  be 
given.  Indeed, merely provid ing  n o t i c e  t h rough  t h e  use of  
a  mai l ing  list and by pos t ing  should be s u f f i c i e n t  i n  most 
cases .  Nei ther  should t h e  above l i s t i n g s  be considered 

-- - 

exc lus ive  and, t o  t h e  e x t e n t  o t h e r  forms of  n o t i c e  a r e  
reasonably a v a i l a b l e ,  they should be used." (Emphasis 
added) 

The Board of Optometry has n o t  adopted any of t h e  " a d d i t i o n a l  no t ice"  methods 

o u t l i n e d  by t h e  Attorney General .  The only pub l i c  n o t i c e  r e g u l a r l y  used by t h e  

Board o t h e r  than pos t ing  c o n s i s t s  of t e lephone  c a l l s  by t h e  Board P re s iden t  t o  

two p ro fe s s iona l  a s s o c i a t i o n s  announcing t h e  forthcoming meeting. 

It should be noted t h a t  i n  a  survey by t h e  Of f i ce  o f  t h e  Auditor  General o f  

op tomet r i s t s*  l i c e n s e d  i n  Arizona, 80 percent  (177) o f  t h e  222 op tome t r i s t s  

responding s t a t e d  they were no t  aware o f  scheduled Board meetings.  

Thus, by t h e  c u r r e n t  pub l i c  n o t i c e  methods used by t h e  Board of Optometry, on ly  

20 percent  o f  t h e  l i c e n s e  ho lde r s  and only  those  consumers who a r e  n o t i f i e d  

through t h e  pos t i ngs  i n  Occupational L icens ing  Bui ld ing  o r  t h e  Board 

P r e s i d e n t ' s  Off ice  would be aware of meetings.  

Board Act ions Regarding 

Pub l i c  Notice Of Proposed 

Rules And Regulat ions And 

Other Board Actions 

When proposing changes i n  r u l e s  and r e g u l a t i o n s ,  each agency i s  r equ i r ed  by A R S  

41-1002 (Adminis t ra t ive  Procedures Law) t o  f i l e  a  n o t i c e  o f  such changes with 

t h e  S e c r e t a r y  of  S t a t e  ak l e a s t  20 days p r i o r  t o  t h e  proposed adopt ion da t e .  

The Sec re t a ry  o f  S t a t e  pub l i shes  t h e  proposed changes monthly i n  t h e  

Adminis t ra t ive  Psocedures Digest .  - 

* Appendix XVJ con ta in s  t h e  msults o f  t h e  survey.  



The 3oard of Optometry has complied with this statute; however, a review of the 

distribution list for the Digest as of May 1 ,  1979, revealed that 87.4 percent 

(195) of the 223 individuals or organizations reviewing the Digest were law a 
firms or government agencies. Thus, the publication of proposed rules in the 

Digest does not appear to be an effective method of notifying the consuming 

public or Board registrants of proposed rule changes. 

When developing proposed legislative changes, the only solicitation of public 

input by the Board of Optometry consists of notifying two professional 

associations. 

A survey of 34 Arizona regulatory agencies by the Office of the Auditor General 

regarding methods used to encourage public input and participation in the 

promulgation of rules and regulations and in developing legislative proposai~? 

revealed that 82 percent (28) notified registrants of rule changes prior to the 
(I 

required public hearing and 35 percent (12) notified registrants of legislative 

proposals. Table 1 1  summarizes the various public input methods used by these 

34 other regulatory agencies. 



SUMMARY OF METHODS USED BY ARIZONA 
REGULATORY BODIES TO ENCOURAGE PUBLIC 

INPUT AND PARTICIPATION I N  THE PROMULGATION 
OF RULES AND REGULATIONS AND DEVELOPING 

LEGISLATIVE PROPOSALS 

METHOD OF ENCOtJR.1GING PUBLIC INPUT A N D  PARTICIPATION 

PSCS;rULZRTTYG RULES -- -- -- - DEVELOPING LEGISLATIVE PROPOSALS 

STATE BOARD OF OPTOMETRY X  

P r o f e s s i o n a l  Regulatory Agencies 
S t a t e  Bar o f  Arizona 
S t a t e  Board o f  Accountancy 
S t a t e  Board o f  Barber Examiners 
S t a t e  Board o f  C h i r o p r a c t i c  Examiners 
S t a t e  Board o f  Cosmetology 
S t a t e  Denta l  3oard 
S t a t e  Board o f  Funera l  D i r e c t o r s  

and Embalmers 
Board o f  Medical Examiners 
S t a t e  Naturopathic  Board o f  Examiners 
S t a t e  Board o f  Nursing 
Arizona 3oard  o f  Os teopa th i c  Examiners 

i n  Medicine and Surgery  
Arizona S t a t e  Board o f  Pharmacy 
Board o f  Phys i ca l  Therapy Examiners 
S t a t e  Board o f  Pod ia t ry  Examiners 
S t a t e  Board qf Psycho log i s t  Examiners 
S t a t e  Board of Technica l  R e g i s t r a t i o n  
Arizona S t a t e  Ve te r ina ry  Medical 

Examiners Board 
S t a t e  Board of Education 

SUBTOTAL 

Other  Regula tory  Agencies 
Arizona Commission o f  Agr i cu l tu re  and 

H o r t i c u l t u r e  
Arizona S t a t e  A t h l e t i c  Commission 
Arizona Atomic Energy Commission 
S t a t e  Banking Department, C o l l e c t i o n  

Agencies 
R e g i s t r a r  o f  Con t r ac to r s  
D iv i s ion  o f  Mobile and Manufactured 

Housing Standards  
S t a t e  Liairy Commissioner 
S t a t e  Board o f  Dispensing Op t i c i ans  
S t a t e  Egg Inspec t ion  Board 
Department of Insurance  
Department of Liquor Licenses  and 

Control  
Board of Nursing Care I n s t i t u t i o n  

A d m n i s t r a t o r s  
Arizona Racing Commission 
S t a t e  Real E s t a t e  Departnent 

X  
X  X  
X X X X  
X  

X X X  
X  

X  

S t r u c t u r a l  Tes t  Control  Board X -- X 

SUBTOTAL 13 4 1 0 4 - 6 0  I 0-- 
TOTAL 2 8 9 r 2 -- -- - - 12 18 3 5 1 -- --- 

A S t a t ~ ~ t e s  r e q u i r e  n o t i f i c a t i o n  t o  registrants 
3 Agsncy does not  d r z f r  keg~aiativ~ proposals 
C Agency c r e a t e s  t a s k  f s r e s  of p r c r e ~ s a 3 w a L  and I 3 y  persons  t o  develop p roposa l s  

Sour-e: Agency res?,-??j  t o  a May 1374 kuditor Genera l  survey.  



As shown in Table 1 1 ,  a total of nine methods are used by Arizona's regulatory 

agencies to solicit public input and participation when promulgating rules and 

developing legislative proposals. Since the Board of Optometry utilizes only • 
one of these nine methods, the Board is significantly substandard in its 

efforts to encourage public participation in its decision-making. 

Reflecting this substandard effort, a majority of Board license holders, while a 
aware of existing rules and regulations, are not aware of actions or proposed I 

actions by the Board of Optometry. In a survey of licensed optometrists by the 

Office of the Auditor General, approximately 71 percent c: those responding 

stated they were not aware of Board actions and 79 percent responded they were a 
unaware of proposed Board actions. Therefore, the licensees of the Board 

appear to be inadequately informed regarding the Board's actions or proposed 

actions. 

Methods For Improving 

Public Participation 

Mr. Ernest Gellhorn, former Dean of Arizona State University College of Law and 

a recognized authority on administrative procedure law, has formulated recom- a 
mendations for improving the Federal Administrative Procedures Act.* Many of 

these recommended actions are equally applicable to state regulatory bodies. 

According to Mr. Gellhorn: 

1. Agency obligations. Minimum constitutiona~ 
requirements are insufficient reasons for agencies to 
fail to explore appropriate procedures for providinq 
effective notice to the affected public. (Emphasis 
added) 

2. Meeting public notice needs. Agencies should be 
required to provide identified, accessible sources of 
information about proceedings in which public 
participation is likely to be effective. At a 
minimum, each agency should: 
a. Strive to provide notice as far in advance of 

the proceeding as possible; and 
b. Prepare a separate bulletin issued periodically, 

identifying the proceeding and providing 
relevant information. 

* Ernest Gellhorn, "Public Participation in Administrative Proceedings,n 
Yale Law Journa1,Volume 81, No. 3 (January 1972) pp. 398-401. 



"3. Attracting and focusing public attention. The public 
@an be made aware 05 important agency proceedings in 
many ways, suet2 as Eess releases to news media; 
wlenuircments Lhat applicants directly inform users; 
-.L 

special notice to governmental bodies, citizen groups 
or trade associations and separate agency listing of 
slgnifieant matters. 

Coverage in the news media is perhaps the most 
effective way of reaching the average citizen, and 
public interest groups and agencies should make 
special efforts to encourage reporting of their 
activities. Factual press releases written in lay 
language should explain the significance of the 
proceedings and the opportunities for public 
participation. Releases describing important 
proceedings with a local geographical impact should 
be sent to area news media. In major matters, 
agencies might consider public service advertisements 
and announcements over local broadcasting facilities. 
Direct mailings are yet another alternative.!! 
(Emphasis added) 

Under ARS 41-2354 (The Sunset Law), one factor that shall be considered in 

determining the need for continuation or termination of each agency is: 

"The extent to which the agency has encouraged input from 
the public before promulgating its rules and regulations 
and the extent to which it has informed the public as to 
its actions and their expected impact on the public." 

In our opinion, the Board of Optometry has not adequately encouraged the input 

of license holders, consumers of optometric services or the general public in 

the promulgation of rules or other actions and has not adequately informed the 

public of its actions and their expected impact. 



Cost Of Program To 

Encourage Public Input 

Would Be Minimal 

The Administrative Manager of ASBAO stated on March 15, 1979, that the cost of 

notifying the public of Board meetings and actions would be prohibitive for 

small boards such as the Board of Optometry due to a lack of funds. 

However, a review of the costs of selected public input methods revealed that 

the combined cost for a mailing to Board of Optometry license holders and 

professional associations, a press release to news media, and legal advertise- 

ment in five Arizona newspapers would be approximately $184. 

Table 12 details the estimated costs for obtaining public input. 

TABLE 12 

ESTIMATED COSTS* FOR IMPLEMENTING 
THREE METHODS OF ENCOURAGING PUBLIC 

PARTICIPATION BY THE BOARD OF OPTOMETRY 

Public Participation Method 

Copying and postage costs to mail announcements 
to 450 license holders and 20 professional 
associations and interested individuals 

Copying and postage costs for press release to 
25 newspapers, radio and TV stations 

Legal advertisements in five Arizona newspapers 
@ $14.75 average*" cost per newspaper 

Total 

Estimated 
Cost 

* Staff time to type and mail copies not included 'in cost estimate. 
** Based on actual costs for legal advertising in 20 Arizona newspapers. 



The es t imated  c o s t  f o r  t h e s e  t h r e e  methods f o r  encouraging pub l i c  

p a r t i c i p a t i o n ,  i f  u t i l i z e d  t h r e e  times per  y e a r ,  would be approximately 

$552. This  r e p r e s e n t s  1.6 pe rcen t  of  t h e  1977-78 f i s c a l  year  expendi tures  f o r  

t h e  Board o f  Optometry and 1.4 percent  o f  t h e  1978-79 f i s c a l  year  es t imated  

expendi tures .  It appears  t h a t  t h i s  r e p r e s e n t s  a  minimal l e v e l  o f  expendi ture  

a f f o r d a b l e  by t h e  Board. 

CONCLUSION 

The Board o f  Optometry has  been substandard a s  compared t o  o t h e r  Arizona 

r e g u l a t o r y  agenc ies  i n  i t s  encouragement and use  o f  pub l i c  i n p u t  i n  i ts 

ope ra t i ons .  A s  a  r e s u l t ,  l i c e n s e  ho lders  a r e  no t  adequately informed o f  Board 

meetings,  a c t i o n s  and proposed a c t i o n s  and consumers have s i g n i f i c a n t l y  

l i m i t e d  oppor tun i t i e s  t o  be informed concerning Board a c t i v i t y .  

RECOMMENDATION 

It is  recommended t h a t  cons ide ra t i on  be g iven  t o  t h e  fol lowing:  

- The Board o f  Optometry adopt methods t o  encourage pub l i c  i npu t  and 

p a r t i c i p a t i o n  i n  t h e  promulgation of  r u l e s  and r e g u l a t i o n s  and 

development of  l e g i s l a t i v e  proposa ls .  Cons idera t ion  should be given 

t o  t h e  methods being used by o t h e r  Arizona r egu la to ry  bodies  and t h e  

recommendations presen ted  by t h e  Arizona General and Mr. Gellhorn.  



FINDING V I  

CHANGES NESDSD --.- TO IMPROVE THE -.--- EFFICIENCY AND EFFECTIVENESS OF THE A R I Z O N A  BOARD 

OF OPTOMETRY, 

The Board o f  Optometry can improve t h e  e f f i c i e n c y  and e f f e c t i v e n e s s  o f  i ts  

o p e r a t i o n s  through s t a t u t o r y  and procedura l  changes.  These changes a r e :  

1. The Board should adopt  a two-year l i c e n s e  renewal system; and 

2. The renewal d a t e  f o r  l i c e n s e s  should be advanced from June t o  an 

e a r l i e r  month i n  t h e  f i s c a l  yea r  or s taggered  throughout t he  year .  

The Board Should Adopt 

A Two-Year Renewal System. 

Arizona Revised S t a t u t e s  32-1 725 s t a t e s  t h a t  t h e  Board s h a l l  renew t h e  l i c e n s e s  

of  o p t o m e t r i s t s  on an annual  b a s i s .  Because of  t h e  l i m i t e d  suppor t  s e r v i c e s  

a v a i l a b l e  to t h e  Board o f  Optometry, annual  renewals h inder  t h e  e f f i c i e n c y  and 

e f f e c t i v e n e s s  of t h e  Board by s i g n i f i c a n t l y  i n c r e a s i n g  t h e  workload o f  t h e  

Board 's  support  s t a f f .  Revising ARS 32-1725 t o  a u t h o r i z e  b i e n n i a l  renewals o f  

l i c e n s e s  would reduce t h e  workload on t h e  Board, r e s u l t  i n  a  c o s t  s av ings  t o  

t h e  Board, and inc rease  t he  e f f i c i e n c y  and e f f e c t i v e n e s s  o f  t he  Board o f  

Optometry. 

The Board of  Optometry has  no fu l l - t ime  support  s t a f f .  A l l  support  s e r v i c e s  

a r e  provided through c o n t r a c t  with t h e  Department o f  Adminis t ra t ion ,  by t h e  

Arizona S t a t e  Boards Adminis t ra t ive  Of f i ce  (ASBAO). ASBAO s e r v e s  a s  t h e  

suppor t  s t a f f  f o r  t h e  Board o f  Optometry and t en  S t a t e  Boards o r  Commissions. 

These boards or commissions a r e  : 

1. Arizona S t a t e  A t h l e t i c  Commission 

2. S t a t e  Board o f  Dispensing Opt ic ians  

3. E t h i c s  Board 

4. S t a t e  Board o f  Funera l  D i r ec to r s  and Embalmers 

5. S t a t e  Naturopathic  Board o f  Examiners 

6.  Board o f  Nursing Care I n s t i t u t i o n  Adminis t ra tors  

7.  Board o f  Optometry 

8. Board o f  Phys i ca l  Therapy Examiners 

9 .  S t a t e  Board o f  Podia t ry  Examiners 

10. S t a t e  Board o f  Psychologis t  Examiners 

1 1 .  Arizona S t a t e  Vetern inary  Medical Examiners Board 



Nine of  t h e  above Boards renew c e r t i f i c a t e s  o r  l i c e n s e s  on a  yea r ly  b a s i s  

c r e a t i n g  a  heavy annual  f o r  on t h e  ASBAO. Our review i n d i c a t e s  t h a t  t h i s  

workload could be reduced i f  ARS 32-1725 were amended t o  a l low t h e  Board of  a 
Optometry t o  renew t h e  l i c e n s e s  of op tome t r i s t s  on a  b i e n n i a l  b a s i s .  Fu r the r ,  

our  review has shown t h a t  such a  change would r e s u l t  i n  c o s t  sav ings  t o  t h e  

Board of  approximately $1,568.40 i n  fou r  years .  The c o s t s  o f  p r i n t i n g  renewal 

n o t i c e s ,  l i c e n s e s  and mail ing c o s t s  would a l l  be s i g n i f i c a n t l y  reduced. • 

It should be noted t h a t  amending ARS 32-1725 t o  a l low f o r  b i e n n i a l  renewal of 

l i c e n s e s  may a l s o  n e c e s s i t a t e  a  change i n  ARS' 32-1726 concerning renewal f e e s  

which the  Board may impose. P r e s e n t l y ,  ARS 32-1726 s t a t e s  t h a t :  

"The fol lowing f e e s  s h a l l  be paid t o  t h e  board: 

... 
3. Renewal of  c e r t i f i c a t e  t o  p r a c t i c e  optometry,  up t o  

one hundred d o l l a r s  ." 

If ARS 32-1725 were amended t o  a l low f o r  b i e n n i a l  renewals ,  then  ARS 32-1726 

should a l s o  be amended t o  a l l ow  a h igher  renewal f e e  t o  f inance  Board 

ope ra t i ons  f o r  two years .  A b i e n n i a l  f e e  no t  t o  exceed two hundred d o l l a r s  a 
appears  t o  be app rop r i a t e .  

The c u r r e n t  t r end  appears  t o  i l l u s t r a t e  t h a t  more s t a t e s  a r e  u t i l i z i n g  a  

b i e n n i a l  renewal system. I n  May 1977 only two s t a t e s  had a  b i e n n i a l  renewal a 
system and a s  of  August 20,  1979, 14 s t a t e s  have adopted such a  system. Table  

13 i l l u s t r a t e s  t h e  s t a t e s  t h a t  a r e  u t i l i z i n g  a  b i e n n i a l  renewal system a s  o f  

August 20, 1979. 



TABLE 13 

Alabama 
Arkansas 
A R I Z O N A  
C a l i f o r n i a  
Connecticut 
Idaho 
Iowa 
Kansas 
Kentuckey 

STATES UTILIZING AND NOT 
U T I L I Z I N G  BIENNIAL LICENSE 

RENEWAL OF OPTOMETRISTS 
AS OF AUGUST 20, 1979 

STATES UTILIZING BIENNIAL REGISTRATION 

Alaska Hawaii New York 
Colorado I l l i n o i s  Pennsylvania 
Delaware Ind iana  Vermont 
F lo r ida  Massachuset ts  Wisconsin 
Georgia New Je r sey  

STATES NOT U T I L I Z I N G  BIENNIAL REGISTRATION 

Louisiana 
Maine 
Maryland 
Michigan 
Minnesota 
Mis s i s s ipp i  
Missouri  
Montana 
Nebraska 

Nevada 
New Hampshire 
New Mexico 
North Caro l ina  
North Dakota 
Ohio 
Oklahoma 
Oregon 
Rhode I s l a n d  

South Caro l ina  
South Dakota 
Tennessee 
Texas 
Utah 
Vi rg in i a  
Washington 
West Vi rg in i a  
Wyoming 

The Renewal Date For Optomet r i s t s1  

Licenses  Should Be Moved Forward 

Arizona Revised S t a t u t e  32-1725 s t a t e s  t h a t  renewals s h a l l  be made annual ly  

before  t h e  f i r s t  day o f  Ju ly .  A s  a r e s u l t ,  ASBAO i s s u e s  o p t o m e t r i s t s 1  l i c e n s e s  

dur ing  the  month o f  June. 

Of t he  11 S t a t e  Boards o r  Commissions t o  which t h e  ASBAO provides  suppor t  

s e r v i c e s ,  n ine  renew c e r t i f i c a t e s  o r  l i c e n s e s .  These n i n e  Boards, a long  wi th  

t h e  est imated number o f  annual  renewals dur ing  1978 and t h e  month o f  renewal,  

a r e  shown below: 



Board o r  Commission 

Board o f  Phys ica l  Therapy Examiners 
S t a t e  Naturopathic  Board o f  Examiners 
Arizona S t a t e  Veter inary  Medical 

Examiners Board 
S t a t e  Board of Dispensing Op t i c i ans  
S t a t e  Board of  Psychologis t  Examiners 
S t a t e  Board of  Funera l  D i r e c t o r s  and 

Embalmers 
Board o f  Optometry 
Board o f  Nursing Care I n s t i t u t i o n  

Adminis t ra tors  
S t a t e  Board of  Pod ia t ry  Examiners 

Number o f  
Annual Renewals Renewal Month 

August 
December 

December 
December 
June 

June 
June 

June 
June 

Cur ren t ly ,  t h e  ASBAO processes  62 percent  of  its t o t a l  annual  renewals during 

t h e  month of  June, t h e  l a s t  month of t h e  f i s c a l  year .  Because of t h i s  heavy 

renewal workload a t  t h e  end o f  t he  f i s c a l  yea r ,  t h e  ASBAO has  experienced 

d i f f i c u l t i e s  i n  record ing  revenue i n  t h e  proper f i s c a l  year .  Th i s  problem 

could be e l imina ted  and t h e  e f f i c i e n c y  o f  t h e  renewal process  improved i f  t h e  

renewal d a t e  fo r  t h e  op tome t r i s t s '  l i c e n s e s  were changed t o  another  month o r  

s taggered  throughout t h e  year .  

Arizona Revised S t a t u t e  32-1725 s t a t e s  t h a t  t h e  renewals s h a l l  be made on o r  

before  June 30. P r e s e n t l y ,  t h e  Board cannot r e q u i r e  op tome t r i s t s  t o  renew 

t h e i r  l i c e n s e s  e a r l i e r  than  June 30 u n l e s s  ARS 32-1725 is amended." The 

Adminis t ra t ive  Manager of  t h e  ASBAO has  s t a t e d  t h a t  a  change i n  t h e  renewal 

month would g r e a t l y  reduce t h e  workload placed on t h e  ASBAO i n  t h e  month of  

June. 

The L e g i s l a t i v e  Council i n  an Apr i l  20, 1979, opinion s t a t e d  t h a t  t h e  
Board o f  Dental  Examiners could n o t  impose a  mandatory s taggered  
r e g i s t r a t i o n  system because Arizona law s p e c i f i e d  t h a t  f e e s  must be paid 
on o r  before  June 30 each year .  Based upon t h a t  L e g i s l a t i v e  Council 
op in ion ,  it appears  t h a t  t h e  Board o f  Optometry would a l s o  be r e s t r i c t e d  
by ARS 32-1725 from imposing s taggered  r e g i s t r a t i o n  schedule  without  
s t a t u t o r y  change. 



CONCLUSIONS 

Our review o f  t h e  Board o f  Optometry has  shown t h a t  s t a t u t o r y  and procedura l  

changes a r e  needed. The Board's e f f i c i e n c y  and e f f e c t i v e n e s s  i n  t h e  process  o f  

renewing o p t o m e t r i s t s '  l i c e n s e s  is s i g n i f i c a n t l y  impaired by t h e  c o n s t r a i n t s  

o f  t h e  p re sen t  s t a t u t e s .  

RECOMMENDATION 

It is recommended t h a t  cons ide ra t i on  be given t o  t h e  fol lowing:  

1 .  Amendment of ARS 32-1725, which r e q u i r e s  annual  r e g i s t r a t i o n ,  t o  a l low t h e  

Board o f  Optometry t o  adopt  a  l e s s  f requent  r e g i s t r a t i o n  schedule  i n  an  

app rop r i a t e  month o r  months when workload is reduced. 

2. Amendment of  ARS 32-1726 t o  permit t h e  Board t o  charge a n  a p p ~ o p r i a t e  fee 

fo? less f requent  renewal of  l i c e n s e s ,  P r ? s ~ n t l y ,  the s t a t u t e s  l i n i t  t h e  

renewal fe? t o  one hcndred d o l l a r s .  



OTHER PERTINENT INFORMATION 

THE USE OF PHARMACEUTICAL AGENTS BY OPTOMETRISTS 

I n  1976 and every year t h e r e a f t e r ,  t h e  Arizona Optometric Assoc ia t ion  has  

advocated l e g i s l a t i o n  which would al low o p t o m e t r i s t s  t o  use  s p e c i f i e d  drugs o r  

pharmaceut ical  agents  i n  t h e i r  p r a c t i c e .  Each year  t h e  b i l l  ha s  been defea ted .  

Although t h e  use o f  pharmaceut ical  agen t s  a i d s  t h e  op tome t r i s t  i n  examining 

eyes  and d e t e c t i n g  d i s e a s e  o f  t h e  eye, under c e r t a i n  cond i t i ons  t h e  use o f  

t h e s e  drugs can a l s o  cause adverse  r e a c t i o n s  t h a t  could endanger t h e  h e a l t h  o f  

t h e  p a t i e n t .  Considerat ion o f  l e g i s l a t i o n  pe rmi t t i ng  op tome t r i s t s  t o  use 

pharmaceut ical  agents  has  no t  been l i m i t e d  t o  Arizona. A s  o f  June 1,  1979, 23 

s t a t e s  have passed laws al lowing drug usage by o p t o m e t r i s t s  f o r  d i a g n o s t i c  

and/or  t h e r a p e u t i c  purposes. 

A summary of t he  fol lowing p e r t i n e n t  a r e a s  concerning pharmaceut ical  agent  

usage is included:  

1. Inc idence  o f  Arizona o p t o m e t r i s t s  r e f e r r i n g  p a t i e n t s  t o  

ophthalmologis ts  f o r  t rea tment  o f  d i s e a s e ,  

2. An a n a l y s i s  of  p a s t  proposed Arizona l e g i s l a t i o n  concerning usage o f  

pharmaceut icals ,  

3. The advantages and disadvantages of a l lowing  op tome t r i s t s  t o  use 

pharmaceut ica l s ,  and 

4. Resu l t s  of l e g i s l a t i v e  proposa ls  of o t h e r  s t a t e s  and t h e  major 

e lements  of  l e g i s l a t i o n  t h a t  was enacted. 

Respons ib i l i t y  For And Inc idence  

O f  Optomet r i s t s  Refer r ing  P a t i e n t s  

To Appropriate  Health Care P r o f e s s i o n a l s  

A s  was discussed on page 16,  s e v e r a l  n a t i o n a l  c o u r t  c a s e s  have e s t a b l i s h e d  t h e  

o p t o m e t r i s t ' s  duty t o  r e f e r  t o  t h e  a p p r o p r i a t e  phys ic ian  t hose  persons  

e x h i b i t i n g  symptoms of  a  d i s e a s e  o r  cond i t i on  r e q u i r i n g  medical t rea tment .  



According to a survey of ophthalmologists* by the Office of the Auditor 

General, Arizona optometrists do refer patients to them for care. Table 15 

summarizes the number of yearly referrals received by ophthalmologists from 4 
optometrists. 

TABLE 14 

NUMBER OF PATIENTS REFERRED TO 
OPHTHALMOLOGISTS BY OPTOMETRISTS EACH 

YEAR IN ARIZONA 

Survey Questions 
Asked of Arizona 
Ophthalmologists 

Number of Patients 
Referred to You Each 
Year By Optometrists 

1 - 20 
21 - 40 
41 - 60 
61 - 80 

Over - 80 

Summary of Survey 
Responses 

Number of Percentage of 
Ophthalmologists Ophthalmologists 

Responding to Question Responding to Question 

* Results of the Office of the Auditor General survey are contained in 
Appendix XVI. 



The results of the Auditor General survey of Arizona ophthalmologists were that 

optometrists refer an average of 39 patients to ophthalmologists per year. It 

should be noted that although optometrists do not make differential diagnoses 

of health condition, they are expected to be able to discover abnormalities and 

refer the patient to the appropriate health care professional. 

Proponents of legislation to allow optometrists usage of pharmaceutical agents 

argue that the use of drugs will increase the ability of optometrists to detect 

disease and increase needed referrals to physicians for treatment. 

Proposed Legislation Supported 

By The Arizona Optometric 

Association 

Since 1976 the Arizona Optometric Association has initiated the proposal of 

legislation introduced each year in the Arizona State Legislature to allow the 

use of diagnostic drugs by optometrists. 

Although the legislation has not been adopted, in 1977 the proposed legislation 

passed both houses before an amended version failed a vote in the Senate. The 

proposed legislation would have allowed optometrists to use seven specified 

drugs in their practice of optometry. Although the use of the drugs proposed 

may assist the optometrist in detecting eye diseases, under some conditions, 

the use of these pharmaceutical agents can cause adverse effects that may 

endanger the health of the patient. The adverse reactions of these drugs can 

range from stinging of the eye and headaches to convulsions, respiratory 

depression and circulatory collapse. Table 15 depicts each pharmaceutical 

agent, its generic and trade name, the solution, the effect of the drug, the 

possible adverse reactions caused by the drug and a description of persons to 

whom administration of the drug may be dangerous. 



TABLE 15 

EFFECT OF PHARMACEUTICAL AGENTS 
PERSONS TO WHOM ADMINSTRATION 

MAY BE DANGEROUS, AND POSSIBLE 
ADVEaSE REACTIONS 

PHARMACEUTICAL AGENT (TRADE NAME) 
I I I I r------ 

P r o p a r a c a i n e  Hydrochlor ide*  T e t r a c a i n e  Phenylephr ine  Hydroxyamphetamine C y c l o p e n t o l a t e  1 Hydro;;lorid~ H;;ojhl!;;de 1 H y d r o b ; o  1 H:;;;;;;;;;;e i5;:rf5 
(Ophtha ine)  ( A l c a i n e )  (Pontoca ine)* '  (Neo-S ne hr&e) ( P a r e d r i n e ) '  

S o l u t i o n  1 1 
----A 7 'I % 

I 
E f f e c t  Of P h a r m a c e u t i c a l  Ajient --- 

P e r s o n s  To Whom A d m i n i s t r a t i o n  May Be Dangerous 

M y o r i a t i c  D l 1  O f  The P u p i l )  
Cyclopl_egic ( P a r a l y s i s  O f  E y e l i d  Muscle)  
Loca l  A n e s t h e t i c  ( S u p p r e s s i o n  Of P a i n )  - - -- X X 

P o s s i b l e  Adverse R e a c t i o n  I I 1 I I I I 

X 

P e r s o n s  Wlth Narrow A a l e  Glaucoma ---- 
I n f a n t s  And C h l l d r e n  
E l d e r l y  -- 
P e r s o n s  Wlth Hlgh I n t r a o ~ l a r  P r e s s u r e  ---- 
P e r s o n s  Wlth Diabetes, Hypertension - - 
P e r s o n s  Wlth Hyperthyroidism X X - 
P e r s o n s  - - Wlth - -- A l l e r g y ,  C a r d l a c  D i s e a s e  X X 
P e r s o n s  With Low Welsht - - - -- - - 
P e r s o n s  Wlth ; . y p e r s e n s l t l v l t y  t o  t h e  Drug X X 

X 

X 

X 

6 

R e t a r d s  Wound Heal ing  X X 
Rebound C o n t r a c t i o n  Of The P u p i l  -- -- X 
I n c r e a s e d  I n t r a o c u l a r  P r e s s u r e  
B e h a v i o r a l  D i s t u r b a n c e s  - -- , 

Decreased - Vls lon  X 2- 
R e s p i r a t o r y  Depress ion  -- - - - - - 
C ~ r c u l a t o r y  C o l l a p s e  
Sensltiv1t.-To L i g h t  X X X - 
Headache - - X X 
I n a b i l i t y  To C o o r d i n a t e  Voluntary  

I n c r e a s e d  Blood P r e s s u r e  -- 
S t l n g i n g / B u r n i n g  -- -- X x 
S u b s e ~ n t  Cornea l  I n f e c t i o n  -- -- - - -- X 
Blurrln_y Of Vlsron - - - -- - - X 
F a s t  Hear t  Beat  
V l s u a l  H a l l u c i n a t i o n s  
I n c o h e r e n t  Spec 
A l l e r - c  Reac t lon  - -- X X 

Bodi ly  Movements X \--I-.-- - 

X 

X 
X 
X 

X 
X 

X 

x --. 

* Name which is used i n  t h e  1979 l e g i s l a t i o n  s u p p o r t e d  by t h e  Arizona O p t o m e t r i s t s '  A s s o c i a t i o n .  P r o p a r a c a i n e  Hydrochlor ide  a p p e a r s  a s  
p r o p a r a c a i n e  i n  t h e  p r o p o s a l .  

X 

X 

X 

X X X 
X ----- 

X 

X 

X 1 X 
X 
X 
X 

X 
X 

X 

X 

I 

X 

- 
x.L-..- 

X 

X 

X 
X 
x 
X 

X -- 

X 
X 

X 
X 
x-- 
X 

- 
X 

- X 
X 

X 

x 

x 
x 

X 

-.L 

2- 
-.L.- 

X 



It should be noted that the information on Table 15 was derived from the 

Physicians Desk Reference for Ophthalmology and was verified by pharmacists 

from the University of Arizona Medical School and the Arizona State Board of 

Pharmacy. 

The questions considered by legislators when discussing the proposed law 

include whether the beneficial effects outweigh the dangers of adverse 

reactions that can occur. - 
Advantages And Disadvantages 

Of Allowing Optometrists 

To Use Pharmaceutical Agents 

Advantages and disadvantages of allowing optometrists to use pharmaceutical 

agents include the following: 

Advantages 

As stated by optometrists and other proponents, three advantages are: 

- The ability of an optometrist to detect abnormal conditions of the eye 
during an examination would be improved by the use of drugs to dilate the 

pupil or relax the eyelash muscle. 

- With this improved ability, diseases and other abnormalities can be 

detected at an earlier stage and optometrists would be able to refer the 

patients who need medical attention to ophthalmologists in a more timely 

manner. 

- Since only six counties in Arizona have the professional services of a 
full-time ophthalmologist, much of the ophthalmic care in the eight other 

rural counties falls directly upon the optometrists. An extension of the 

optometrists1 ability to conduct a thorough eye examination would improve 

the quality of eye care in these rural counties. 



Disadvantages 

Detractors of this legislation, including opthalmologists and other 

physicians, stated the disadvantages as: 

- Under certain conditions the pharmaceutical agent can cause serious 

reactions such as high blood pressure, convulsions, visual 

hallucinations, central respiratory failure and circulatory collapse. 

Optometrists do not have the adequate training nor the adequate emergency 

facilities to treat these adverse reactions. 

- Since optometrists are unable adequately to diagnose eye diseases, the 
public will not be served by allowing optometrists to use eyedrops which 

will allow optometrists to look for diseases they are not trained to 
I 

diagnose. 

- Diagnostic tests will have to be repeated upon referral to the 

ophthalmologists, thus creating higher health care costs. 

Twenty-Three States 

Have Authorized Optometrists 

To Use Pharmaceutical Agents 

Since 1971, 23 states have approved legislation to allow optometrists to use 

pharmaceutical agents. As shown in Table 16, two states have also determined 

that therapeutic drugs can also be used in the practice of optometry. 



TABLE 16 

Name of  S t a t e  

Rhode I s l and  
Pennsylvania 
Tennessee 
Oregon 
Maine 
Louis iana 

D 
Delaware 
West V i rg in i a  
C a l i f o r n i a  
Wyoming 
New Mexico 
Montana 
Kansas 
North Caro l ina  
Kentucky 
Wisconsin 
Nebraska 
South Dakota 
Utah 
North Dakota 
Arkansas 
Iowa 
Nevada 

STATES WHICH STATUTORILY 
ALLOW OPTOMETRISTS TO USE 

PHARMACEUTICAL AGENTS 

Year of  
Enactment Diagnos t ic  Therapeut ic  

The optometry laws i n  e i g h t  a d d i t i o n a l  s t a t e s  do no t  p r o h i b i t  t h e  use o f  

pharmaceut ical  agents .  I n  f i v e  o f  t h e s e  s t a t e s ,  t h e  Attorney General has  

expressed an opinion on drug usage by op tome t r i s t s ;  i n  one s t a t e  t h e  Board of  

Optometry has adopted r u l e s  and r e g u l a t i o n s  a l lowing  q u a l i f i e d  o p t o m e t r i s t s  t o  

use 'drugs;  and i n  two s t a t e s ,  t h e  i s s u e  has  no t  been l e g a l l y  resolved.  Table  17 

lists these  e i g h t  s t a t e s .  
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A s  demonstrated by Tables  16 and 17 t h e  c u r r e n t  t r e n d  among t h e  v a r i o u s  s t a t e s  

is  to allow op tome t r i s t s  t he  use o f  pharmaceut ical  agents .  I n  t o t a l ,  

op tome t r i s t s  i n  27 s t a t e s  a r e  allowed t o  use s p e c i f i e d  drugs,  23 s t a t e s  by law, 

t h r e e  through favorab le  Attorney Genera l ' s  Opinions and one by Board o f  

Optometry mles and regulst . . imsc 

Assuring That Optomet r i s t s  

Are Q u a l i f i e d  To Administer 

Pharmac eu ti ca 1 Agents 

Recent g radua tes  o f  optometry schools  a r e  requi red  t o  t a k e  a  course  i n  ocu la r  

pharmacology. However, o p t o m e t r i s t s  l i c ensed  i n  prev ious  yea r s  may not  have 

such education. S t a t e  l e g i s l a t u r e s  have considered t h e  problem o f  educa t iona l  

requirements i n  pharmacology f o r  o p t o m e t r i s t s  ; and i n  some s t a t e s  , have passed 

laws r equ i r ing  completion o f  an educa t iona l  and t e s t i n g  r e q u i s i t e  i n  

pharmacology a s  a  cond i t i on  f o r  i s suance  of a  s p e c i a l  permit  t o  use d i a g n o s t i c  

drugs.  The proposed l e g i s l a t i o n  i n  Arizona had a  s i m i l a r  requirement which 

s t a t e d  t h a t  an op tome t r i s t  must have: 

" S a t i s f a c t o r y  completion of a course i n  c l i n i c a l  
pharmacology, a s  it a p p l i e s  t o  optometry,  wi th  p a r t i c u l a r  
emphasis cn t h e  c l i n i c a l  a p p l i c a t i o n  o f  d i agnos t i c  
pharmaceutical agents  f o r  t h e  purpose of examination o f  
t h e  human eye and t h e  a n a l y s i s  of ocu l a r  func t ions ,  
approved by a committee composed of  t h e  P re s iden t  o f  t h e  
Board, t h e  Chairman o f  t h e  Pharmacology Department o f  t h e  
Univers i ty  o f  Arizona College o f  Medicine and t h e  Chairman 
o f  t he  Department of  Ophthalmology o f  t h e  Un ive r s i t y  o f  
Arizona College o f  Medicine. 

Ce r t a in  " s a f e t y w  c l a u s e s  have been included i n  t he  op tomet r ic  pharmacology 

l e g i s l a t i o n  enacted by o t h e r  s t a t e s  t o  f u r t h e r  p r o t e c t  t h e  p a t i e n t  from t h e  

l i k e l i h o o d  o f  s u s t a i n i n g  phys i ca l  harm from drug usage. Nine s t a t e s  r e q u i r e  

op tome t r i s t s  t o  r e f e r  p a t i e n t s  t o  phys i c i ans  if problems a r e  encountered dur ing  

t h e  eye examination. Oregon a l lows  t h e  use o f  mio t i c s ,  a  drug which causes  

prolonged con t r ac t i on  of t h e  p u p i l ,  only i n  emergencies and only upon 

consu l t a t i on  with a  physician.  Utah r e q u i r e s  op tome t r i s t s  t o  a t t e n d  an annual  

r e f r e she r  course i n  emergency medical c a r e  and pharmacology i n  o rde r  t o  r e t a i n  

t he  permit to use drugs.  



SUMMARY 

Whether o r  no t  t o  a l low o p t o m e t r i s t s  t o  use d i a g n o s t i c  or t h e r a p e u t i c  

pharmaceut ical  agents  is a c u r r e n t  i s s u e  i n  Arizona and o t h e r  s t a t e s .  It has 

been argued t h a t  an o p t o m e t r i s t ' s  a b i l i t y  t o  d e t e c t  d i s e a s e s  o r  o the r  

abnorma l i t i e s  o f  t he  human eye would be improved by us ing  drugs.  The drugs 

proposed fo r  use by op tome t r i s t s  can cause damage t o  t h e  p a t i e n t  i n  c e r t a i n  

c i rcumstances.  Twenty-three s t a t e s  have enacted l e g i s l a t i o n  which al low 

op tome t r i s t s  t o  use pharmaceut ical  a g e n t s  i n  t h e i r  p r ac t i ce .  L e g i s l a t i o n  i n  

some s t a t e s  and the  proposed l e g i s l a t i o n  i n  Arizona con ta in  c l a u s e s  f o r  

r e q u i r i n g  op tome t r i s t s  t o  be t r a i n e d  i n  Pharmacology. 



Arizona State Board o f  Optometry 
1645 W. Jefferson Room 41 8 

Phoenix, AZ 85007 

R E S P O N S E  BY T I I E  A R I Z O N A  S T A T E  B O A R D  

T O  T I i E  

P C R F O R M A N C Z  A U D I T  B Y  T H E  O F F I C E  O F  T I i C  A U D I T O R  G E K E R A L  

M A R T I T I  L A D E R M A N ,  0 . D . ,  P r e s i d e n t  
M O R T  R A Y ,  0 .  D . ,  M e m b e r  

KARL 0 .  I - I O E F E R T ,  O . D . ,  S e c r e t a r y  

serf- 71h 1777 
A R E P O R T  T O  T E E  A R I Z O i i A  S T A T E  L E G I S L A T U R E  



F IND INGS 

FINDING I 

The Board of Optometry has  n o t  e f f e c t i v e l y  p ro t ec t ed  t h e  pub l i c  from 

incompetent o r  unscrupulous op tome t r i s t s .  

RES PONSE : 

Throughout t h i s  r e p o r t  t h e r e  appears  t h i s  s ta tement ,  "The Board d i d  no t  

d i s c i p l i n e  a  s i n g l e  op tome t r i s t  a s  a  r e s u l t  of a  consumer complaint." 

I n  1976 t h e  l i c e n s e  of Tom Head, O.D. 11365 was revoked a s  a  r e s u l t  of a  

review of  a  consumer complaint f i l e d  on November 1 7 ,  1974. 

G. W. P a t t e r s o n ,  l i c ensed  O.D., was suspended a s  a  r e s u l t  of  consumer 

complaint.  This  was p r i o r  t o  1970. The Board has suspended a  l i c e n s e  f o r  adver- 

t i s i n g  i n  a  manner a s  t o  hold himself  ou t  t o  t h e  pub l i c  t h a t  h i s  s e r v i c e s  were 

s u p e r i o r  t o  those  of o t h e r  op tome t r i s t s .  The j u d i c i a l  system aga in  reversed  t h e  

d e c i s i o n  of t h e  Board without  g iv ing  a  reason.  

We have i n v e s t i g a t e d  every complaint and have taken  t h e  a p p r o p r i a t e  a c t i o n  

a f t e r  consu l t i ng  wi th  t h e  A s s i s t a n t  Attorney General.  We have made numerous 

i n v e s t i g a t i o n s  i n  a s  f a r  a s  our  l i m i t e d  f i n a n c i a l  s i t u a t i o n  al lows.  We have f r e -  

quent ly  asked f o r  he lp  from t h e  consumers f raud  d i v i s i o n  of  t h e  Attorney Genera l ' s  

Of f i ce  t o  r e s o l v e  o r  even h e l p  i n v e s t i g a t e  complaints.  They complain of  t e r r i b l e  

- backlog and cannot  he lp  us. 

We have asked t h e  Attorney Genera l ' s  Of f i ce  f o r  h e l p  through i n d i v i d u a l  

t r a i n i n g  o r  s e t t i n g  up t r a i n i n g  c l a s s e s  i n  procedures f o r  conducting an  i n v e s t i -  

ga t i on ,  ho ld ing  an  a d m i n i s t r a t i v e  hea r ing  and d i scha rg ing  o t h e r  r e s p o n s i b i l i t i e s  

a s  a  pub l i c  o f f i c i a l  t o  no a v a i l .  We would have app rec i a t ed  such i n v e s t i g a t i v e  

gu ide l ines  a s  a r e  contained i n  t h e  L e g i s l a t i v e  Council memorandum. 

We have a l s o  a t tended  a  meeting of  o t h e r  Arizona r e g u l a t o r y  board members 

where t h e  p o s s i b i l i t y  of h i r i n g  o f f -du ty  law enforcement o f f i c e r s  a s  i n v e s t i g a t o r s  

was d i scussed .  However, no f u r t h e r  a c t i o n s  have been taken t o  d a t e  by t h e  s t a t e  

agency organiz ing  t h e  meeting. 



Page 24 t o  26. You conclude t h a t  t h e  Board has  been d e f i c i e n t  i n  i t s  

i n v e s t i g a t i o n  and r e s o l u t i o n  of complaints  from consumers. Most d e a l t  wi th  

s e r v i c e s  and refund of f ee s  and you s t a t e  we have no l e g a l  j u r i s d i c t i o n  i n  t h e s e  

mat te rs .  

L e g i s l a t i v e  Council Opinion: "The S t a t e  Board of Optometry has  no j u r i s -  

d i c t i o n  t o  a r b i t r a t e  s e r v i c e  o r  product  d i s p u t e s  between op tome t r i s t s  and t h e i r  

p a t i e n t s .  However, t he  board does have j u r i s d i c t i o n ,  f o r  purposes of  c e r t i f i c a t e  

suspension o r  revoca t ion ,  t o  determine i f  an op tome t r i s t  has  committed unprofes-  

s i o n a l  conduct by a f a i l u r e ,  n e g l e c t  o r  r e f u s a l  t o  ensu re  t h a t  p r e s c r i p t i o n s  a r e  

f i l l e d  a c c u r a t e l y  and wi th  q u a l i t y  workmanship i n  m a t e r i a l s  o r  ha s  misrepresented 

ophthalmic m a t e r i a l s  o r  op tomet r ic  s e r v i c e s .  

You may wish t o  recommend t h a t  t h e  s t a t u t e s  be  amended t o  provide t h e  

board wi th  t h e  power t o  censure  an  op tome t r i s t  who has provided f a u l t y  s e r v i c e  o r  

products." 



Of t h e  t h r e e  cases  c i t e d  a l l  occurred p r i o r  t o  p re sen t  l e g i s l a t i o n  which 

g ives  t h e  Board some added powers regard ing  competency, 

p. 29. Memo da ted  A p r i l  24, 1979: "...Thus, t he  Board c l e a r l y  has 

j u r i s d i c t i o n  t o  r e c e i v e  a complaint t h a t  an  op tome t r i s t  i s  g u i l t y  of unprofes- 

s i o n a l  conduct a s  def ined  by s t a t u t e  and r e g u l a t i o n  o r  t h a t  a v i o l a t i o n  of  a 

s t a t u t o r y  p rov i s ion  o r  r e g u l a t i o n  has  occurred.  However, t h e  response of t he  

board is  l imi t ed  t o  hold ing  a hear ing  on whether t h e  c e r t i f i c a t e  of t h e  optome- 

t r i s t  should be suspended o r  revoked. No a u t h o r i t y  e x i s t s  f o r  t h e  board t o  

remedy u n s a t i s f a c t o r y  s e r v i c e s  o r  t o  r e q u i r e  replacement of d e f e c t i v e  ophthalmic 

ma te r i a l s .  A d i s s a t i s f i e d  p a t i e n t  must r e s o r t  t o  o t h e r  l e g a l  procedures t o  remedy 
4 

t he se  perceived wrongs ..." 

There i s  no reason  t o  d i s p u t e  t a b l e  3 & 4 ,  However, t he  Board ac t ed  on 

a l l  complaints even though they f e l t  they had no j u r i s d i c t i o n  according t o  s t a t u t e .  

Because of our  a c t i o n s  amicable s e t t l emen t s  between p r a c t i t i o n e r s  and consumers 

were made, 



F IND I N G  I I 

The examination process  of  t h e  Board o f  Optometry is  n o t  i n  compliance 

w i th  s t a t e  law and i s  of  ques t i onab le  v a l i d i t y .  

RES PONS E : 

Exam process  - curved. 

Audit  people t o l d  t h a t  a l l  grades were r a i s e d  by t h e  same number of po in t s .  

This  is  common p r a c t i c e  and t h e  Nat ional  Board has curved i t s  examination r e s u l t s  

s i n c e  i t s  i ncep t ion .  The method we use  is :  Curves a r e  u t i l i z e d  t o  compensate f o r  

t h e  d i f f i c u l t y  of t h e  ques t ion .  

t h a t  was meant was t h a t  i f  a  ques t i on  o r  ques t i ons  were answered incor -  

r e c t l y  by 100% of  t h e  cand ida t e s  t h a t  ques t i on  was presumed t o  be  i n v a l i d  and e l i m i -  

na ted  from grading.  

Page 46,  t a b l e  5 i s  ve ry  misleading a s  a  l a r g e  number of t h e s e  s t a t e s  re- 

q u i r e  succes s fu l  passage of t h e  N.B.E,O. a s  a p r e r e q u i s i t e  t o  t ak ing  t h e  complete 

(wr i t t en  and p r a c t i c a l )  exam. 

FINDING I11 

The Board of Optometry has  no t  r ev i sed  promulgated r u l e s  which a r e  incon- 

s i s t e n t  wi th  f e d e r a l  r e g u l a t i o n s  and Arizona s t a t u t e s .  

RESPONSE : 

A l l  Rules and Regula t ions  of  t h e  Board have gone through t h e  l e g a l l y  pre- 

s c r ibed  procedures and f u r t h e r  adopted and c e r t i f i e d  by t h e  Attorney ~ e n e r a l ' s  

o f f i c e  and f i l e d  wi th  t h e  S e c r e t a r y  of  S t a t e .  

Upon passage of t h e  new l e g i s l a t i o n  t h i s  yea r  t h e  Board i n t ends  t o  con- 

s i d e r  t h e  promulgation of Rules and Regulat ions t o  b r i n g  i n t o  conformity our  Rules 

t o  S t a t e  and Federa l  r e g u l a t i o n .  



FINDING I V  

S ince  f i s c a l  yea r  1976-77, t h e  Board o f  Optometry has  s u b s t a n t i a l l y  

improved t h e  documentation and record ing  of i t s  proceedings;  however, a d d i t i o n a l  

improvements a r e  s t i l l  needed t o  a s s u r e  t h a t  Board records  a r e  maintained i n  a  

manner c o n s i s t e n t  wi th  s t a t u t o r y  requirements .  

RESPONSE : 

The Auditor  General s t a t e s  t h a t  records  p r i o r  t o  1976 a r e  inadequate.  

M r .  B i l l  George, f i s c a l  o f f i c e r  of t h e  Finance Department came t o  Casa 4 
Grande and pe r sona l ly  picked up a11 r eco rds  and d e l i v e r e d  them t o  t h e  newly formed 

Department o f  Adminis t ra t ion  (ASBAO). These r eco rds  were complete and we a r e  s u r e  

a r e  s t i l l  i n  t h e  ~ e p a r t m e n t  's possess ion ,  

FINDING V 

The Board of  Optometry has  been substandard i n  i t s  encouragement and use 

of  pub l i c  i npu t  i n  i t s  ope ra t i ons .  Information r ega rd ing  meeting n o t i c e s ,  proposed 4 

r u l e s  and r e g u l a t i o n s ,  l e g i s l a t i v e  proposals  and Board a c t i o n s  has  no t  been ade- 

qua t e ly  provided t o  l i c e n s e d  op tome t r i s t s  o r  t h e  consumers of  op tomet r ic  s e rv i ce s .  

RES PONSE : 

The p a s t  t h r e e  yea r s  we have reques ted  a  pub l i c  member be  placed on the  

Board. However t h e  L e g i s l a t u r e  de fea t ed  t h i s  proposal  u n t i l  t h e  p a s t  s e s s ion .  

I n  a d d i t i o n  both p ro fe s s iona l  optometr ic  o rgan iza t ions  i n  Arizona have 

been n o t i f i e d  of  proposed r u l e s  and r e g u l a t i o n s  i n  f a c t  most changes come about 

through t h e i r  e f f o r t s  and encouragement, i . e .  cont inued Educat ion,  minimum exami- 

n a t i o n s  and c l a r i f y i n g  of Rx r e l e a s e .  

A l l  d a t e s  r ega rd ing  examinations a r e  widely publ ic ized  i n  va r ious  profes-  

s i o n a l  j ou rna l s  and a l l  schools  of optometry. 

4 
S t i l l  you must r e a l i z e  under our  p a s t  f i n a n c i a l  c a p a b i l i t i e s  we a r e  l im i t ed  

a s  f a r  a s  paid n o t i c e s  a r e  concerned, 



b COMMENTS ON THE TWO SURVEYS. 

APPENDIX X V I  

OPTOFETR I C  

Seems t o  g ive  t h e  Board a  good r a t i n g .  
b 

OPHTHALMOLOGICAL 

How can ophthalmologis ts  have t h e  competency t o  answer t h i s  ques t i on  when 

they have l i t t l e  o r  no knowledge of t h e  workings of t h e  Board of Optometry. 

T r a d i t i o n a l l y ,  op tome t r i s t s  have included i n  t h e i r  s e r v i c e s  t h e  d i spens ing  

of ophthalmic m a t e r i a l s ,  on ly  r e c e n t l y  has  ophthalmology begun t o  d i spense  ophtha l -  

mic m a t e r i a l s  obviously because of economic ga in ,  

DUGNOTIC PHARMACEUTICAL AGENTS (D.P .A. '~)  
b 

We f e e l  t h e  ques t i on  of D,P.AOts i s  n o t  app rop r i a t e  f o r  t h e  Sunset  Review. 

However, i t  should be noted i n  a d d i t i o n  t o  more t han  h a l f  of t h e  s t a t e s  u t i l i z a t i o n  

by op tome t r i s t s  of D.P.A.'s t h e  United S t a t e s  Armed Forces and Publ ic  Heal th  Se rv i ce s ,  

n o t  t o  mention Great B r i t a i n ,  Canada, A u s t r a l i a ,  New Zealand, e t c .  a l s o  use D.P.A.'s. 
I 

I n  a d d i t i o n ,  D r ,  Joseph C. Toland, who i s  both  an  op tome t r i s t  and an ophtha l -  

mologis t  and is  t h e  D i r e c t o r  of Ophthalmological Se rv i ce s  of t h e  Pennsylvania Col lege 

of  Optometry, has  t e s t i f i e d  be fo re  a  Colorado Sena te  committee t h a t  op tome t r i s t s  a r e  

b more than  adequately educated t o  use  D.P.A.'s. He a l s o  s t a t e d  t h a t  i n  e leven  yea r s  

of p r a c t i c e  a s  an ophthalmologis t ,  he  had never  seen ,  nor  was aware of  a  cond i t i on  

of a n a l p h y l a c t i c  shock, c a r d i a c  a r r e s t ,  s eve re  a l l e r g i c  r e a c t i o n ,  o r  o t h e r  a l ledged  

s e r i o u s  s i d e  e f f e c t s ,  i n  t h e  jud ic ious  u se  of D,P.A.'s. 

b OTHER COMMENTS 

We s t r o n g l y  ques t i on  PP2, page 83. The AzOA which composes approximately 

75% of t h e  p r a c t i c i n g  op tome t r i s t s  i n  t h i s  s t a t e  passed a  r e s o l u t i o n  urg ing  t h e  

adopt ion  of a  cont inu ing  educa t ion  requirement .  The ques t i onna i r e  obviously was 

b mailed t o  a l l  l i c ensed  op tome t r i s t s  and only approximately 50% of t hose  do r e s i d e  

and p r a c t i c e  i n  t h e  S t a t e  of Arizona. 

Throughout t h i s  r e p o r t  t h e r e  appears  l e g a l  opinions by t h e  L e g i s l a t i v e  Coun- 

c i l  t h a t  a r e  d i f f e r e n t  from t h e  advice  o f f e r ed  by t h e  A s s i s t a n t  At torney  General.  

We f e e l  i t  i s  incumbent upon us t o  accep t  t h e  advice  provided by t h e  At torney  General 

r e p r e s e n t a t i v e .  



A .R.S . 32-1759. 

Advised by A s s i s t a n t  Attorney General t h i s  is  not  so. The C i t y  Attorney 

i s  r e spons ib l e  f o r  misdemeanors. See page 1 3  o f  your r e p o r t .  

On page 1 4  should be added: 

5. Increased t h e  time regard ing  r e c i p r o c i t y  l i c e n s e e s  have t o  come i n t o  

t h i s  s t a t e  t o  begin p r a c t i c e  t o  180 days. 

6. T r i a l  de  novo de l e t ed .  

Refer t o  page 11. The f i r s t  two l i n e s  and t h e  l a s t  two l i n e s  a r e  n o t  

c l e a r l y  s t a t e d .  

We ques t ion  t a b l e  two's v a l i d i t y  (Page 7 )  i n  t h a t  we have been d e f i c i t  

spending f o r  t h e  l a s t  3-4 years .  This  was t h e  prime reason t o  go before  t he  Legis- 

l a t u r e  3 years  i n  a  row t o  r e c t i f y  t h i s  poor f i n a n c i a l  p o s i t i o n .  

We have adequately answered t h e  f i r s t  and second pages of  your summary and 

ag ree  wholeheartedly wi th  t h e  f i r s t  a l t e r n a t i v e  and the  o t h e r  recommendations on 

page 3 ,  wi th  t h e  except ion of  No. 1, We have responded t o  t h e  Sec t ion  on N.B.E.O. 

and quest ioned i t s  v a l i d i t y .  

Your recommendation, No. 1, p, 3 ,  seems unacceptable  without  f u r t h e r  

s t u d i e s .  

We need improved communications between t h e  Board, Attorney General and 

Adminis t ra t ive  of f  i c e s  . 

We a p p r e c i a t e  t h e  number of hours t h a t  must have gone i n t o  t h i s  d r a f r ,  We 

w i l l  u t i l i z e  t he  v a l i d  sugges t ions  t o  t h e i r  f u l l e s t  e x t e n t ,  However, we f e l t  t h a t  

i t  should have been completed 4 weeks p r i o r  t o  our r ece iv ing  i t ,  a s  scheduled by 

t h e  Leg i s l a tu re .  Your a c t i o n s  only l e f t  t he  Board with a  minimal time t o  respond. 

Martin L; ~ferf t ian,  O.D. P re s iden t  



A R I Z O N A  S T A T U T E S  REGARDING 
T H E  OPTOMETRY P R O F E S S I O N  

ARTICLE 1. BOARD OF OPTOhETRY 

32-1701. D e f i n i t i o n s  
I n  t h i s  chapter,  un less  t he  c o n t e x t  o the rw ise  r e q u i r e s :  
1. "Board" means t h e  s t a t e  board o f  optometry.  
2. " C e r t i f i c a t e "  means c e r t i f i c a t e  o r  l i c e n s e  o f  r e g i s t r a t i o n .  
3. " P r a c t i c e  o f  optometry ' '  means t h e  examinat ion and r e f r a c t i o n  of 

t h e  human eye and i t s  appendages, and t h e  employment o f  any o b j e c t i v e  o r  
s u b j e c t i v e  means o r  methods o t h e r  than t h e  use o f  drugs, medic ine o r  
surgery,  f o r  t h e  purpose o f  de te rm in ing  any v i s u a l ,  muscular,  n e u r o l o g i c a l  
o r  anatomical  anomalies o f  t h e  eye, t h e  use o f  any i ns t rumen t  o r  dev ice  t o  
t r a i n  t he  v i s u a l  system o r  c o r r e c t  any abnormal c o n d i t i o n  of  t h e  eye o r  
eyes and the  p r e s c r i b i n g ,  f i t t i n g  o r  e m p l o p e n t  o f  any lens ,  prism, frame 
o r  mountings f o r  t he  c o r r e c t i o n  o r  r e l i e f  of o r  a i d  t o  t h e  v i s u a l  
f u n c t i o n .  

4 .  "Reg is tered o p t o m e t r i s t "  means any person h o l d i n g  a  c e r t i f i c a t e  
o r  l i c e n s e  o f  r e g i s t r a t i o n  t o  p r a c t i c e  optomet ry  i n  Ar izona.  

5 .  "Unpro fess iona l  conduct"  s h a l l  c o n s i s t  o f :  
( a )  W i l f u l  d i s c l o s u r e  o f  a  p r o f e s s i o n a l  conf idence o r  knowledge 

g a i r e d  i n  a  p r o f e s s i o n a l  capac i t y .  
( b )  F i n a l  judgment o f  a  c o n v i c t i o n  f o r  an o f f ense  i n v o l v i n g  mora l  

t u r p i t u d e ,  i n  which case t h e  r e c o r d  of such c o n v i c t i o n  s h a l l  be conc lus i ve  
evidence . 

( c )  G i v i n g  o r  r e c e i v i n g  rebates .  
( d )  H a b i t u a l  intemperance i n  t h e  use of a l coho l  o r  n a r c o t i c  drugs, 

o r  p r a c t i c i n g  o r  a t t emp t i ng  t o  p r a c t i c e  optometry w h i l e  under t h e  
i n f l uence  of a l c o h o l  o r  n a r c o t i c  drugs. 

( e )  Impersonat ion of another l i censed  p r a c t i t i o n e r .  eF-a-Fi-Lcee 
di##e~en&-~ame,  

( f )  Knowingly hav ing  p r o f e s s i o n a l  connect ion  w i t h  o r  l e n d i n g  one 's  
. name t o  an i l l e g a l  p r a c t i t i o n e r .  

(g)  6~655 Malp rac t i ce .  
( h )  Any conduct o r  p r a c t i c e ,  INCLUDING INCOMPETENCY, which 

c o n s t i t u t e s  a  danger t o  t h e  hea l t h ,  w e l f a r e  o r  s a f e t y  o f  a  p a t i e n t  o r  t h e  
p u b l i c .  

Sec. 2. Sec t i on  32-1702, Ar izona Revised S ta tu tes ,  i s  amended t o  
read: 

32-1702. Board o f  op tomet ry  
A. There s h a l l  be a  board o f  op tomet ry  which s h a l l  c o n s i s t  o f  L k ~ e e  

FIVE members appo in ted by t h e  governor f o r  terms of  f o u r  yea rs  EXPIRING ON 
JULY 1. Each-wwbetc FOUR MEMBERS s h a l l  have been e ~ g a g e d  i n  t h e  a c t u a l  
p r a c t i c e  o f  optometry i n  t h i s  s t a t e  f o r  a t  l e a s t  t h r e e  yea rs  i m n e d i a t e l y  
p r i o r  t o  appointment. ONE MEMBER SHALL BE A LAY PERSON. 

B ~ - - T k e - % ~ - o f ~ ~ - e # - ~ k e ~ - C C & F F - ~ e - r M + 4 ~ - 1 9 5 6 - a ~ d  
e u e ~ y - ~ e u ~ t k - y e a ~ - % k e r e a f t - e ~ ~ - & k e - ~ e ~ m - e ~ - e ~ e - m e m b e ~ - 5 k a ~ ~ - e ~ p i ~ e - d b l ~ j , - & ~  
& 9 § 8 - a n d - e v w y - f w - t k ~ - ~ ~ - , - - & - & h e - - t f f + d - ~ ~ - 5 k a 4 4  
e~pi~e-duAy-~,-19§9-aR8-e~e~y-Fet1~&k-j ,ea~-%he~eaFte~,  

6 ,  B. The governor may remove any PROFESSIONAL member f o r  ~ e g J e e %  
e#-&ys incompetency,--kip+* o r  unp ro fess iona l  conduct, o r  when h i s  
c e r t i f i c a t e  o r  l i c e n s e  has been revoked o r  suspended. THE GOVERNOR MAY 
REMOVE ANY MEMBER FOR NEGLECT OF DUTY OR IMPROPER CONDUCT. Appointment t o  
f i l l  a  vacancy caused o t h e r  than by e x p i r a t i o n  o f  te rm s h a l l  be f o r  t h e  
unexp i red p o r t i o n  o f  the  term. 

Pv1c:nbcr s of the b c l r d  511211 receive conlpcnsa t i o n  
as d e t c l r k n e d  prlrsi. l n t  t o  $ 38-611 f o r  ~ a p h  day a c  tu- 
ally q p e r ~ t  I P  the ~ c r f o r n ~ a n c r  of khclr d u t i e s .  A s  a- 

mc.ndcd L a w s  1 9 5 9 ,  Ch. 86, 5 3;  Lalvs 1970, Ch. 204, 
§ 1 1  1. 



fj 32-1704. O r g a ~ i z a t i o n ;  s ec re t a ry - t r ea su re r ;  du t ies  

A .  The board s l~al l  annually e l e c t  f r o m  among 
i t s  membership a pres ident  and a s cc re t a ry - t r ea su r -  
e r ,  and in its d iscre t ion  may appoint: a person n o t  
holding a c e r t i f i c a t e  o r  License t o  a s s i s t  i n  the per- 
f orrnance of the  dut ies  of t he  sec re t a ry -  t r e a s u r e r .  

B. The sec re t a ry -  t r e a s u r e r  shall  account  f o r  
a l l  f e e s  and monies received on behalf of t he  board 
and keep the  accounts and records  of t h e  board and 
of a l l  t he  proceedings of t h e  board. A s  amended 
Laws 1959, Ch. 86, Ej 4; Laws 1971, Ch. 125, tj 44. 

32-1705. Powers and d u t i e s  o f  b o a r d  
A. The b o a r d  s h a l l  make, and may f r o m  t i m e  t o  t i m e  amend, such  r u l e s  

and r e a u l a t i o n s  n o t  i n c o n s i s t e n t  w i t h  t h e  p r o v i s i o n s  o f  t h i s  c h a c t e r r -  
govern<ng t h e  p r a c t i c e  o f  o p t o m e t r y ,  f o r  t h e  per fo rmance  o f  i t s  d u i i e s  
under  t h i s  c h a p t e r  and f o r  t h e  e x a m i n a t i o n  o f  a p p l i c a n t s  f o r  c e r t i f i c a t e s  
o r  l i c e n s e s ,  and s h a l l  adop t  and use  a  s e a l ,  a d m i n i s t e r  o a t h s  and t a k e  
t e s t i m o n y  c o n c e r n i n g  any m a t t e r  w i t h i n  i t s  j u r i s d i c t i o n ,  p r o v i d e d  t h a t  no  
r u l e s  s h a l l  be  adopted t h a t  w i l l  r e g u l a t e  f e e s  o r  c h a r g e s  o f  a  r e g i s t e r e d  
o p t o m e t r i s t  t o  t h e  p a t i e n t  o r  w i l l  r e g u l a t e  t h e  p l a c e  i n  w h i c h  a  r e g i s t e r e d  
o p t o m e t r i s t  s h a l l  p r a c t i c e ,  o r  t h e  manner o r  method o f  h i s  a c c o u n t i n g ,  
b i l l i n g  o r  c o l l e c t i o n  o f  f e e s ,  and t h a t  no r u l e  s h a l l  b e  p r o m u l g a t e d  b y  t h e  
b o a r d  w h i c h  s h a l l  p r o h i b i t  a d v e r t i s i n g  b y  a  r e g i s t e r e d  o p t o m e t r i s t ,  u n l e s s  
such a d v e r t i s i n g  i s  i n c o n s i s t e n t  w i t h  s e c t i o n  44-1481. 

B .  The b o a r d  s h a l l  meet a t  l e a s t  once each y e a r  a t  t h e  c a p i t o l  and 
a t  such o t h e r  t i m e s  and p l a c e s  as i t s  p r e s i d e n t  o r  t h e  g o v e r n o r  may 
d e s i g n a t e  by c a l l .  The b o a r d  s h a l l  keep  a r e c o r d  o f  i t s  a c t s ,  r e c e i p t s  and 
d isbursements ,  and of e x a m i n a t i o n s  he ld ,  w i t h  t h e  names and addresses  o f  
t h e  a p p l i c a n t s  and t h e  r e s u l t s  t h e r e o f ,  t h e  names o f  a l l  pe rsons  t o  whom 
c e r t i f i c a t e s  have been i s s u e d ,  t h e  d a t e  o f  i ssuanceT-  and a l l  renewa ls .  
A l l  such r e c o r d s  s h a l l  b e  p u b l i c .  

C. THE BOARD SHALL ADOPT AND PROMULGATE ADMINISTRATIVE RULES 
PROVIDING CRITERIA FOR APPROVING PROGRAMS OF CONTINUING EDUCATION FOR 
REGISTEXED OPTOMETRISTS. PROGRAMS MUST BE DESIGNED TO ASSIST REGISTERED 
OPTO:4ETRISTS TO VAINTAIN COMPETENCY, TO BECOME AWARE OF NEW DEVELOPflENTS 
I F 4  THE PRACTICE OF OPTOMETRY AND TO INCREASE MANAGEt4ENT SKILLS AND 
ADMIIlISTRATIVE EFFICIENCY. THE BOARD SHALL APPROVE PROGRAMS MEETING ITS 
ADOPTED CRITERIA. 

6, D. The board  s h a l l  a c c r e d i t  s c h o o l s  o f  o p t o m e t r y  g i v i n g  
s t a n d a r d  courses  i n  o p t o m e t r y  w i t h  e i g h t y  p e r  c e n t  o f  a c t u a l  a t t e n d a n c e  b y  
s t u d e n t s .  An a c c r e d i t e d  s c h o o l  s h a l l  t e a c h  a l l  o f  t h e  s u b j e c t s  on w h i c h  
a p p l i c a n t s  f o r  a  c e r t i f i c a t e  o r  l i c e n s e  a r e  r e q u i r e d  t o  be  examined b y  t h i s  
c h a p t e r .  

DT E. The b o a r d  may h i r e  i n v e s t i g a t o r s  t o  a s s i s t  i n  t h e  
i n v e s t i g a t i o n  o f  v i o l a t i o n s  o f  t h i s  c h a p t e r ,  and o t h e r  employees r e q u i r e d  
t o  e n f o r c e  t h e  p r o v i s i o n s  t h e r e o f .  

ET F. Not  l a t e r  t h a n  December 3 1  each y e a r  t h e  b o a r d  s h a l l  
t r a n s m i t  t o  t h e  g o v e r n o r  a  w r i t t e n  r e p o r t  o f  i t s  a c t i o n s  and p r o c e e d i n g s .  
The r e p o r t  s h a l l  be  v e r i f i e d  b y  t h e  s e c r e t a r y - t r e a s u r e r  and s h a l l  i n c l u d e  a  
d e t a i l e d  s t a t e m e n t  o f  t h e  r e c e i p t s  and d isbursements  f o r  t h e  p r e c e d i n g  
y e a r .  



5 32-1706. Board ct- optomeh-y fund 

A l l  rfioacy received by t h e  >card ~1~111  be s a i d  t i z  the 
s t a  tc t :-rescm~r rL~cr i t l~ ly .  TI:< s l a t e  ki-e-easurcr shall 
dewsit ter. pe: cet?^i +:hereof i n  t h s  general f m ~ d  and 
nineby I-.er c e n t  i.3 t h e  board cf optornr t ry  fund  f o r  
the ,=yment of salaries zr1.1 o th2 r  expellsos of t h e  
board when apprcpriated t-zr sack purposes. 

Historical. Note 

Sc~llrce : 
2 10, Ch. 143, L .  '54, irr p a r t ;  G7-,1.g18, C. '39, S u ~ p .  

'54. 

8 72-1 721. Fersons 2nd ac ts  n o t  a f f e c  tccl by chapter 

This chapter shall no t  apply t o  physicians and sur- 
geons duly l icensed t o  prac t ice  medicine in t h i c  s t a t e ,  
n o r  prd-libit  t h e  s a l e  of spec tzc l ,~  a:~d eye-glasscr; as 
n~erchandise  f r o m  a permar.er:tly es'iablislled plzce of 
b i l ~ - i i - , ~ : ~ ~ .  AS  arneridcd Laws 1959, C1;. 8 6 .  fj 6 .  

Sec. 4. Sec t i on  32-1722, Ar izona Revised S ta tu tes ,  i s  amended t o  
read: 

32-1722. R e c i p r o c i t y  
A. Anv oerson who oresents  t o  t h e  board a  c e r t i f i e d  copy o f  o r  a 

c e r t i f i c a t e  or ' l i cense  o f  r e g i s t r a t i o n  i n  good s tand ing  which was - issued te 
him a f t e r  exan ina t i on  by  a  board o f  r e g i s t r a t i o n  i n  optomet ry  irl any o the r  
s t a t e ,  where the requ i rements  f o r  r e g i s t r a t i o n  a re  i n  t h e  o p i n i o n  o f  t h e  
board equ i va len t  t o  t hose  o f  t h i s  s t a t e ,  may, a t  t he  d i s c r e t i o n  o f  t h e  
board,  be r e g i s t e r e d  and g iven a  c e r t i f i c a t e  o f  q u a l i f i c a t i o n  i n  t h i s  s t a t e  
w i t h o u t  a  w r i t t e n  examinat ion,  b u t  s h a l l  be g iven a  p r a c t i c a l  and o r a l  
examination,- s u b j e c t  t o  t h e  f o l l o w i n g  p rov i s i ons :  

1. That such s t a t e  accords l i k e  p r i v i l e g e s  t o  ho lde rs  of 
c e r t i f i c a t e s  o f  r e g i s t r a t i o n  issued i n  t h i s  s ta te .  

2. The c e r t i f i c a t e  o f  r e g i s t r a t i o n  o f  t he  a p p l i c a n t  s h a l l  n o t  have 
been suspended o r  revoked by such o t h e r  s t a t e  f o r  any cause which i s  a  
b a s i s  o f  suspension o r  r e v o c a t i o n  o f  c e r t i f i c a t e  under t h i s  chapter .  

3. The a p p l i c a n t  has n o t  p r e v i o u s l y  f a i l e d  t o  pass the examinat ion  
i n  t h i s  s t a t e  subsequent t o  h i s  admission t o  p r a c t i c e  i n  such o t h e r  
s t a t e .  

4. The a p p l i c a n t  has been engaged i n  t he  p r a c t i c e  o f  op tomet ry  
con t i n f i ous l y  I N  SUCH STATE f o r  no t  l ess  than four  o f  t he  f i v e  yea rs  
i r m e d i a t e l y  preced ing h i s  a p p l i c a t i o n .  

5 .  The a p p l i c a n t  i n tends  t o  r e s i d e  and p r a c t i c e  optomet ry  i n  t h i s  
s '  ate. 

B. The p r o v i s i o n s  o f  subsect ion  A s h a l l  app ly  o n l y  t o  those 
o; t o m e t r i s t s  coming i n t o  t h i s  s t a t e  t o  open a  permanent o f f  i c e  w i t h i n  s i x t y  
O W E  HUFICRE9 EIGHTY days f rom the date  A  l i c e n s e  i s  issued. 

C. 2hen t"i h o l d e r  o f  a " r e c i p r o c i t y  l i cense "  removes f r o n  t h i s  
s t a t e  f o r  a p e r i o d  of f i v e  years o r  more, h i s  l i c e n s e  s h a l l  become 
a u t o n a t i c a l ~ y  sub jec t  t o  r e v i e w  by t h e  board. - - .  



32-1723. Q u a l i f i c a t i o n s  o f  app l i can t ;  appl  i c a t i c n  
A. A person o f  qood moral  charac ter .  d e s i r i n g  t o  engage i n  t h e  

p r a c t i c e  o f  optometry,  s h a l l  f i l e  w i t h  t h e  board,- n o t  l e s s  t h a n  t h i r t y  
days p r i o r  t o  the  date  on which an examinat ion i s  t o  be held, a  v e r i f i e d  
app l i ca t i on r -  accompanied by  t h e  r e q u i r e d  a p p l i c a t i o n  fee, ~ h i c h  s h a l l  
show: 

1. A p p l i c a n t ' s  name, age and address. 
2 .  Graduat ion from a h i g h  school  g i v i n g  a  f ou r - yea r  course 

acc red i t ed  by t he  u n i v e r s i t y  o f  A r i zona  o r  an e q u i v a l e n t  p r e l i m i n a r y  
educat ion.  

3. Graduat ion f rom a~--a~dc&-t-d A u n i v e r s i t y  o r  school  t each ing  
t h e  p r o f e s s i o n  o f  op tomet ry  ACCREDITED BY A NATI0I:ALLY ACCEPTED 
ACCREDITING BODY ON OPTOMETRIC EDUCATION. 6 ~ a d t r a t i e ~ - w - b e - f - r - - a ~  
a s ~ ~ e d i t e d - u ~ i v e ~ s i t y - e ~ - s ~ 4 e e 4 - & e a ~ k i ~ g - & 4 e - ~ ~ 4 A - ~ % v e - y e ~ ~ - ~ e ~ ~ ~ e - ~ ~ - % k e  
p ~ e f e s s i e n - + g - + & r y - w - - # ~ e r n - - ; H  
$ e a € k i ~ q - - a - - & k ~ e e - y e a ~ - - 6 e u ~ s e - - i ~ - - ~ - - M p e R  
5 M b ~ l % 5 ~ i e ~ - ~ - ~ r & - ~ - ~ k - ~ % ~ d e ~ & - ~ W - ~ - b b 5 - p $ ~ i ~ t l 5 ~ ~ - ~ 4 & - ~ e a 5 ~  
si~&y-semeste~-beu~5-ef-~e~~egia~e-we~k~ 

6. I n  l i e u  o f  t h e  evidence o f  ACCREDITED educat ion,  t h e  a p p l i c a n t  
may f u r n i s h  a  c e r t i f i c a t e  issued by an agency o f  another  s t a t e  o r  f o r e i g n  
c o u n t r y  author ized t o  g ran t  l i censes  t o  p r a c t i c e  optometry,  showing t h a t  
t h e  a p p l i c a n t  has h e l d  such l i c e n s e  t h e r e i n  f o r  not  l e s s  than f i v e  yea rs  
and i s  an a c t i v e  p r a c t i t i o n e r ,  and f u r n i s h  a d d i t i o n a l  evidence as t h e  board  
r e q u i r e s  concerning h i s  knowledge o f  and a b i l i t y  t o  p r a c t i c e  optometry.  

Sec. 6. Sec t i on  32-1724, A r i zona  Revised S ta tu tes ,  i s  amended t o  
read: 

32-1724. Examination; issuance o f  c e r t i f i c a t e  
A. App l i can ts  f o r  a  c e r t i f i c a t e  s h a l l  be g i v e n  a--s~ri-fiW? AN 

examinat ion'  ' e ~ ~ j r  on t h e  5 U b ~ e € ~ 5 - ~ - - 9 e ~ e ~ ~ ~ € - ~ ~ ~ , - - 8 ~ U ~ ~ ~ - ~  
e € ~ $ a ~ - - p a t k e $ e q ~ , - - ~ ~ i - M F - ~ - ~ - z w : & i c ~ ~ - ~ i c 5 - , - - ~ ~ & i € d - - a ~ d  
p ~ d ~ ~ i s d ~ - ~ g ~ e ~ e t f y ~ - k ~ g ~ e ~ e ~ - p 5 ~ ~ k e $ ~ ~ y ~ - e p $ i f a ~ - ~ a b ~ ~ ~ ~ a ~ ~ - a R d - € ~ ~ ~ ~ f d ~  
w e ~ k , - v i s u a 4 - ~ ~ a i ~ i ~ - e ~ - e ~ t k e p f i ~ ~ ~ - ~ e ~ h a e & - - i e ~ f e 5 ~ - a ~ d - g e ~ e ~ a J - a ~ a % e m y ~  
p h y s i e J e g y r - ~ ~ t f C + - ~ - f e 4 a h e d - - b - ~ ~ , - - ~ 5 - - & - e e ~ i ~ 5  
SUBJECT MATTER CURRENTLY BEING TAUGHT IN  THE ACCREDITED UNIVERSITIES OR 
SCHOOLS OF OPTObIETRY. 

B. A grade of n o t  l ess  than seven ty - f i ve  per  c e n t  i n  each sub jec t  i s  
r e q u i r e d  t o  pass the examinat ion success fu l l y .  

C. Examinat ions s h a l l  be h e l d  a t  l e a s t  once each yea r  a t  t h e  
c a p i t o l .  and a t  such o t h e r  t imes and p laces  as t h e  boa rd  

designates.  No t i ce  ~f e x a z i n a t i a ~  :h2!? k.2 2 i vz7  PZ: le:; :hx s i x t y  days 
p - i o r  t o  t h e  date  t h s ~ e e f  SF T5E ,SX.AilI?197i3?{. If IR dii3?'i?.~1. i s  unab le  t o  
t ake  the  examinat ion and n.:t i f ies the  Soar3 p r i o r  t r  tke da te  f i x e d  
% : t e ~ e g e ~  FOR THE EXAMINATIS:(. t h o  h o x d  +il$ :.!4'! re f ! !?< t; t h e  3ppl  i c m t  
t h e  a p p l i c a t i o n  f e e  AND MAY AL!O':.I TEE W?LiCP:iT T(! TAr:,': TJF' EKAMINATiOiJ 
WITHIN ONE YEAR. 

D. Each a p p l i c a n t  who sat is f :c tor :?y  szsses tbe  e x a ~ i r a t i o ~  s h a l l  
UPON PAYMENT OF THE ISSUANCE FEE 4be-raou be :es is t r rc< i n  the bczrd' ;  
r e g i s t e r  o f  optometry, and a  c e r t i f i c 2 t . -  cf r r : s i r , t r - t i z n  rha! i  ke i>;ti?d t 3  
him under t h e  sea l  and s i g n a t u r e  o f  t ! ;~  c+xher: 7' t:?.? bodrri. ~ e ~ s - : k e  
payment-ef-bke-k%+& The c e r t i F i c e t e  s h l i ?  c m t i n u c  i? f o r c e  m t i l  
Ju l y  1 of t h e  nex t  succeeding year.  F.":L!S.C Ti7 P3.Y T!?F i.Z;l!+.!!CE FEE YITHIN 
ONE YEAR SHALL NECESSITATE THE RETAYil!G !:.' T 3 t  EY!:!I!.l4TiD':. 

Sec. 7. Sect ion  32-1725, Arizor.2 ? f \ / i s c d  .? td t~ l : c~ .  i s  arrcndcd t o  
read: 

32-1725. Annual renewal o f  c e r t i f i _ c a t c :  iont+nl : inc;  
educat ion;  f a i l u r e  t?? rsntw 

P 

'A. A c e r t i f i c a t e  s h a l l  remaln i 7  et:ec: ~ln : i l  J r r l _ v  1 o f  t h ?  year 
next  succeeding t h e  da te  t h e  certif?;.a:e i s  iszil?.?, unlas: ;ooner 
suspended o r  revoked. Upon payment of t he  renewal fee 4:10 CORPLSTIGN OF 
THE COilTINUING EDUCATION REQUIREMENTS, thc i .?r t i f ica:e s h a l l  be renewed by 
the  board  each year t h e r e a f t e r  f o r  an a d d i t i o n a l  spe year per iod.  FG!LU?E 
TO PAY THE RENEWAL FEE ON OR BEFORE JUYE 33 CF 4NY YES? SUQLi VGI3 T!+E 
CERTIFICATE. 



. -.. . 
B. EACH OPTONETRIST F I R S T  REGIST~?ET: I ? ]  Tt!IZ STATE AT LE.4'7 Ct iE 

YEAR BEFORE THE EXPIRATIDN OF A CERTIFICATE I S  PEI!ITQI:! AS A C O ' I D I ~ I O ? I  OF 
RENEWAL OF THE CERTIFICATE TO ATTEND CYRIPIG THE YEG tEF'J?E THE EX?!9AT!OIJ 
OF THE CERTIFICATE A COiITINUING EDUCATION PQoGRA'"?P'?OVED SY THE BOARD FOR 
AT LEAST T iELVE  BUT FIO MORE THAN TWENTY CLOCK HOlJ?; A3 DETERFINED BY RULE 
OF THE BOARO. 

C. I F  I T  APPEARS THAT A CERTIFICATE WILL i:OT ?E RENEWED BY JULY 1 
FOR FAILURE TO ATTEND THE REQUIRED CONT1PIiJi:IG EDUCATION, THE BOARD SHALL 
RENEY THE CERTIFICATE I F  THE REGISTERED O?TTO"E?IST SLICCESSFULLY PASSES A 
WRITTEN EXAWINATION GIVEN BY THE 50At?D TO DEWN5ST?4TE COMPLIANCE WITH THE 
PURPOSE OF C0NTIIIUI;IG EDUCATION, 9UT T?E EX&'-IIrl.4Tl3!! %!.r\Y ONLY BE GI!':;: TO A 
REGISTERED OPTO>lETRIST I F  THE BOARD !S S 4 T i S F I E 3  3 A T  THE REI;ISTEBED 
OPTO:.lETaIST SEEKING RENEWAL MADE A Ftf;..l;l.-!::i3LE E'FJRT TO AT;E:;S TYE 
CONTIfIUING EDUCATION ApID THAT F4ILI jRF: TO >TC:!0 UJS DUE TO CIRCUYSTA?JCES 
BEYO;.JO THE OPTOI4ETRIST'S COFITROL OR I F  725 ROe?D iS S b T I S F I E D  T*JT THE 
PECULIAR CIRCU~~STANCES OF THE REGISTERED ;I"Ti?:?CT31ST M4DE THE REQ:liREO 
ATTENDAXCE IMPRACTICAL AS A HARDSHIP. I F  A CETTIFICATE U.AS NOT SEEN 
REi.JE'rlE!) BY JULY 1 FOR FAIL l lRE TO ATTEF!D THE ?EC1!TFEC CONTIIIUIFlG tC! !CAi IO? l ,  
THE BOARD SHALL !?EIEJSTATE THE CERTIFICATE :F i U L ;  ; iD?L IC~ r4T  JTT:::i;S THE 
REGUIilED CO?4TINUING ED1Ii.ATIOi.l n [ jR iNG THE YE;:. 3Ef,7kE T%E ?EI!ljTATE'?E;IT OR 
SlJCCEjSilJLLY PASSES A Si;lILA!? I.1RITTEFI EXP:-!I:i!~,~'L7'1 GIVEr l  3'! T3E  3 4 3 s .  

D. AN OPTOMETRIST WHOSE CERTIFICATE HAS BEEN VOIDED UNDER T H I S  
SECTION SHALL NOT BE REINSTATED EXCEPT UPON WRITTEN APPLICATION AN0 
P4YMEidT OF ALL DELINQUENT ANNUAL FEES, PLUS PENALTIES FIXED BY THE BOARO 
FiJT TO EXCEED TWENTY-FIVE DOLLARS PER ANNUM. I F  THE APPLICATION FOR 
REINSTATEMENT OF THE CERTIFICATE I S  MADE, AND ALL DELINQUENT AN0 RENEWAL 
FEES AND 7ENALTIES ARE PAID WITHIN F I V E  YEARS AFTER THE CERTIFLCATE HAS 
BEEN VOIDED, AN I N I T I A L  CERTIFICATION.EXAMINATI0N SHALL NOT BE REQUIRED. 

E. A PERSON HOLDING A CERTIFICATE TO PRACTICE OPTOMETRY I N  T H I S  
STATE WHO HAS NOT ENGAGED I N  THE PRACTICE OF OPTOMETRY I N  T H I S  STATE WITHIN 
A FIYE-YEAR PERIOD MAY BE REQUIRED BY THE BOARD TO PASS AN I N I T I A L  
CERTIFICATION EXAMINATION BEFORE H I S  CERTIFICATE I S  RENEWED. 

Sec. 8. S e c t i o n  32-1726, A r i z o n a  R e v i s e d  S t a t u t e s ,  i s  amended t o  
r e a d :  

32-1726. F e e s  
T h e  f o l l o w F f e e s  s h a l l  b e  p a i d  t o  t h e  b o a r d :  
1. F o r  f i l i n g  a n  a p p l i c a t i o n  f o r  e x a m i n a t i o n ,  t w e n f y - f i v e  UP TO ONE 

HUNDRED d o  11 a r s  . 
2. R e g i s t r a t i o n  f e e  OR ISSUANCE FEE, t w e n t y  UP TO ONE HUNDRED 

d o l l a r s .  
3. Renewa l  o f  c e r t i f i c a t e  t o  p r a c t i c e  o p t o m e t r y ,  t w e n t y  UP TO ONE 

HUNDRED d o l l a r s .  
4. A p p l i c a t i o n  f o r  r e c i p r o c i t y  l i c e n s e ,  F i f t y  UP TO TWO HUNDRED 

d o l l a r s .  
5. DUPLICATE LICENSE FEE, UP TO TWENTY-FIVE DOLLARS. 

A R T I C E  3 .  REGULATION 

2 32-1751. Prac t i c i n s  op to : t~c  b y  witlioilt License pro- 
h ibi ted  

No person s h l l  crragc. or contlnrre to engagc ir. I-he 
p r a c t i c r  of optoinet-ry iri t h i s  s t a t e  u n l c s ~  he I:?s a 
cer  h f l c a  tc  it. c o d  standing as providcd in t h i s  c l ~ a p t r r  



S 32-1752. Recorciing of c e r t i f i c a t e  ., 
P, l3olrle.a of a c e r t i f i c J e  31~211: hefc re  beginning 

prractice IF. any Zocaticn, f i le  h i s  certi.Cica t r 3  ox a 
certjfiicd copy t:hereof for recor?  v ; t ! ~  the cour:b 
r eco rde r  of tach c o u ~ t y  in v;E;ch E.c i n t e n d s  t o  p rac t -  
ice, It .  sha'l? be vd;,wful t o  engaga i : ~  t!:c p a c t i c e  of 
o p t o m e t q  i r ~  any ~ci:nQ.., incluciing temporary  v i s i t a n t  
p a c d c e  away f : a m  the  rcgist-rant:!s regular  of f ice ,  
un t i l  t he  c e r t i f i c a t e  has  been recorded. 

His tor ica l  Note 

Source: 
5 5, Ch. 143, L. '54, i n  p a r t  67-1413, C. '39, Supp. 

'54. 

32-1753. Registering place of prac t ice  w i t h  board 

A holder of a cert5f i c a t e  shall  no t i fy  the  board in 
wri t ing  of the place where he is pract ic ing o r  intends 
t o  begin pract ice,  and of any subsequent change of h i s  
o f f i ce  locribon, including temporary  v i s i t  and pract ice.  
Any not ice required t o  'be given by the  b a r c l  t o  any 
r eg i s t e r ed  o p t o m e t r i s t  may be given by mail  t o  this 
address .  

His tor ica l  Note 

Sourcc: 
EJ 5, Ch. 143 ,  L. '54, in  p z r t ;  67-1413, C. '39,  Supp. 

'54. 

3 37-17-54. Pract icc a w ~ y  f rom rcgistcrecl place of 
1-usiness 

:I r cg i s  t c red  opt-olnc lris t \vl~o t ~ t i i p o r a r i l ~  p r a c t -  
ices  O ~ L O ~ I ~ C ~ Y Y  O U C S I C ~ C  01 a:{-ny frc-17 his ~ - c . p l a r  rc- 

gis terecl p L ~ c c  of pract ice shall del iver  to each pa t i en t  
there  f i t t e d  or  supplied w i t h  glasses ,  a signed r ece ip t  
sho.ving: 

I. IIis permanent r eg i s t e r ed  place of pract ice.  
2 .  The number cf his ce r t i f i ca t e .  



5 32-1755. Grounds f o r  suspension or  revocat ion of 
c e r  ti£ ica t~ 

A f t c r  rto t ice and hearing the  board in  its d iscre  t ion 
may suspend.or revoke the c e r t i f i c a t e  of a r e g i s t e r e d  
o p t o m e t r i s t  f o r  any of the  following reasons:  

1. Conviction of an  of fense  involving mora l  W p -  
itude. 

2. Obtaining a c e r t i f i c a t e  by f r a u d  o r  decei t .  
3.  Ccnduct likely t o  deceive o r  defraud t h e  public. 
4. Unprof essioml conduct. 
5. Employment of a so l ic i tor  t o  so l i c i t  business,  

o r  solicit ing from house t o  house, o r  person t o  person. 
6 .  Obtaining a fee  o r  compensation by f r a u d  o r  

misrepresentat ion.  
7. Employment of a person t o  engage in t h e  p rac t -  

ice of op tometry  who does no t  hold a c e r t i f i c a t e  t o  
pract ice optometry.  

8. Having a contagious o r  infect ious disease. 
9. U s i r g  any device t o  evade o r  d e f e a t  t h e  pro- 

visions of t h i s  chapter ,  such a s  a profi t -sharing plan 
or  par tnership with an o p t o m e t r i s t  no t  r eg i s t e r ed  in 
this  s t a t e .  

10. Viola tion of any provision of t h i s  chapter .  
11. The prac t ice  of op tometry  under a f a l s e  o r  

assumed name. 

1 2 .  ?'iola+ion cf any of t h e  ru l e s  ~ n c !  rcgulat-ions 
adopted by t h e  board pursuant t o  i t s  a ~ ~ t l i o r i t y  \ , e r e -  
under. A s  amencied Laws 1959, Ch. 86, 3 10. 

32-1756. Hear ing; j u d i c i a l  appeal 
A. The board s h a l l  h o l d  a  p u b l i c  hea r i ng  f o r  t h e  purpose o f  

de termin ins  i f  i t  shou ld  i n  i t s  d i s c r e t i o n  susoend o r  revoke a  
c e r t i f i c a t e .  Ten days p r i o r  n o t i c e  o f  such hea r i ng  s h a l l  be g i v e n  by t h e  
board t o  the  c e r t i f i c a t e  ho lde r .  

B. The board may-compel the  at tendance o f  w i tnesses a t  t h e  hear ing,  
and t h e  accused may appear i n  person o r  by  another and p resen t  evidence i n  
h i s  own beha l f .  The board  s h a l l  keep a  r e c o r d  of t he  t es t imony  presented, 
and servo a  copy o f  i t s  f i n d i n g s  and orders  entered on t h e  accused. 

C. Except upon c o n v i c t i o n  o f  an o f f ense  i n v o l v i n g  moral  t u r p i t u d e  
o r  when a  c e r t i f i c a t e  was ob ta ined  by f r a u d  o r  dece i t ,  t h e  r e v o c a t i o n  o r  
suspension may be se t  aside by the  board w i t h i n  s i x  months from the  da te  
t he reo f ,  upon p roo f ,  t o  t h e  s a t i s f a c t i o n  o f  t h e  board, t h a t  t h e  cause 
t h e r e f o r  c3 l onger  e x i s t s ,  o r  t h a t  the  a p p l i c a n t  has been s u f f i c i e n t l y  
punished. 

D. The dec i s i on  o f  t he  board s h a l l  be f i n a l  i n  any ma t te r  r e l a t i n g  
t o  t h e  issuance, renewal, suspension o r  r e v o c a t i o n  o f  a  1  icense un less  t h e  
person aggrieved, w i t h i n  t h i r t y  days a f t e r  the  date  of t h e  dec i s i on ,  f i l e s  
an apoeal ' ~ i t h  t he  supe r i o r  c o u r t ,  and serves a  copy o f  such appeal on t h e  
s e c r e t w y  c f  t he  board. I n  such appeal, t k e  c o u r t  s h a l l  hear ~ n d  de te rn ine  
the r l t t e r  ?a: Tore than t.4ent.j days a f t e r  t h e  date  o f  f i l i n g  t h e  
apsea 1. 



5 32-1T57. A l l cg ;~  tions s u f f i c i c n t -  t c  c h n r z r ?  ,:iola t i o n  

In ctxarging any person in a complaint f o r  injunction 
o r  in an a f f idavi t ,  information o r  ind ic tment  wi th  a 
vicla tion of t h i s  chapter  by pract ic ing op tome t ry  with- 
ou t  a license, i t  shal l  be su f f i c i en t  t o  charge t h a t  he 
did upon a ce r t a in  clay and in a ce r t a in  county engage in 
the pract ice of optometry,  n o t  having a valid l icense 
t o  do so, without averr ing any f u r t h e r  o r  more  pa r t i c -  
ular f a c t s  concerning the  a c t .  

His tor ica l  Note 
Source: 

3 1 2 ,  Ch. 143, L. '54, in p a r t ;  67-1420, C. '39, Supp. 
'54. 

5 32-1758. Injunctive relief 

The a t to rney  general, a county a t to rney ,  t he  s t a t e  
board of op tometry  o r  any ci t izen of a county where a 
person engages in the prac t ice  of op tometry  wi thout  
having f i r s t  obtained a l icense the re fo r ,  o r  whose Li- 
cense has been regularly issued and f o r  cause has been 
surpended o r  revoked, may, in accordance wit11 t h e  laws 
gcverning injunctions, maintain in t he  name of t he  s t a t e  
an act ion in the  county in which the o f f ense  is commit -  
ted t o  enjoin such person f r o m  s o  engaging unt i l  a li- 
cense the re fo r  is secured o r  r e s to red .  A p r s o n  s o  
enjoined who violates  t h e  in j~mct ion  shal l  be punished 
a s  f o r  contempt of cour t .  The injunction shall  not  r e -  
lieve a person practici1.g optometry  wi thout  a l icense 
f rom criminal prosecution, but: sha l l  be in addition t o  
any remcdv provided f o r  the  cr iminal  prosecution of 
the offender .  

1Tis to r ica l  Note 
s01lrce: 

Ej 1 2 ,  Ch. 143, L. '54, in k ~ a r t ;  67-1420, C .  ' 34 ,  Supp. 
'<4.  

5 32-1759. Vlolat lons;  c lassl f lcat lon 
A Ibcrson \vho pr~ctic-cs optolnrtry without : ~ t  tlir tirnc having n vttlid record- 

ed ct'rtific;ltc. of rcbgistr:~tion therefor, or \\!lo files or titternpts to file for rcc- 
ord :I certif lcnte of rrgistr:~tion issued to :tnottlcr, c1;rinlitlg to 1 ) ~  the pprson 
t>lititlf~tl tl~crc.to, i s  pllilty of n class '7 rnistlrnrt!:lnor. A s  ntllcndcd I,a\vs 1978. 
Cli. 201, $ 230, eff .  Oct. 1 ,  1:)iS. 



APPENDIX I1 

M E M O  May 2, 1979 

TO: Douglas R. Nor ton, Auditor General  

FROM: Arizona Legislat ive Council 

RE: Request for Research and Sta tutory  Interpreta t ion (0-79-26) 

This is in response t o  a request  submit ted on your behalf by Gerald A. Silva in a 
memo da ted  April 13, 1979. 

QUESTIONS PRESENTED 

I. What legal  precedent  is the re  t o  substant ia te  or  r e fu te  E h e  p r o p o s i t i o d  t h a t  
fihe licensing and regulation of7 optometr is ts  p ro tec tb ]  t h e  heal th  and s a f e t y  of t h e  
public? 

11. Is there ,  based on legal  precedent,  a need t o  l icense optometr is ts?  

ANSWERS 

I. Your f i rs t  question concerning t h e  ex i s tence  of any legal  precedent  t o  support  
the  proposition t h a t  t h e  licensing of optometr is ts  p r o t e c t s  t h e  heal th  and sa fe ty  of t h e  
public can  be  approached in two  ways: (1) t h e  r ight of t h e  legislature t o  regula te  t h e  
professions in general  and specifically t h e  profession of optometry;  and (2) d i rect ly  on 
point, whether such regulation protects  t h e  public heal th  and safety.  

(1) I t  i s  well established at both state and federal  levels t h a t  one has  a n  inalienable 
right t o  ca r ry  on one's business or profession f r e e  f rom all  unlawful in terference.  (See 
Wallace v. Ford, D.C. Texas, 21 F. Supp. 624 (1937); Louisiana Board of Examiners in 
Watchmaking v. Morrow, 188 So. 2d 160, application for  rehearing denied, 249 La. 729, 
190 So. 2d 238-d Miller's, Inc. v. Journeymen Tailors Union Local No. 195, 15 A. 
2d 822; af f i rmed 128 N.J. Eq. 162, 15 A. 2d 824, reversed on o ther  grounds, 312 U.S. 658 
(1940)). However, s t a t u t e s  and  regulations within t h e  scope  of t h e  police power of t h e  
s t a t e  for  t h e  regulation of t h e  professions, t r a d e s  or  business have been held not t o  
cons t i tu te  an inf;ingement of such vested rights. (See Collins v. Texas, 223 U.S. 288 
(1915); and Northern Inyo Hospital v. Fai r  Employment Prac t i ces  Commission, 112 Cal. 
Rptr. 872, 38 C.A. 3 rd  14 (1974)). For  purposes of re fe rence ,  t h e  police power has  been 
defined by Black's Law Dictionary (4th edition, page  1317), among o ther  authorit ies,  as: 

. . . The power vested in t h e  legislature t o  make,  ordain and establish a l l  
manner of wholesome and reasonable laws, s t a t u t e s  and ordinances, e i t h e r  
with penalt ies or  without,  not  repugnant t o  t h e  const i tu t ion,  as they judge t o  
b e  for t h e  good and weffare of t h e  commonwealth,  and of t h e  subjects  of t h e  
same.* 

*See also Commonwealth v. Alger, 7 Cush. (Mass.) 53, 8 5  (1853). 



Thus, the re  is considerable caselaw precedent  t o  support t h e  proposition t h a t  the re  is no 
vested right t o  engage in any of t h e  professions, including t h e  p rac t i ce  of optometry ,  f r e e  
f rom s ta tu to ry  regulation. (See Bennett  v. Indiana S t a t e  Board of Registrat ion and 
Examination in Optometry ,  211 Ind. 678, 7 N.E. 2nd 977 (1937)). 

(2) The "pract ice  of optometry" is defined by Arizona Revised S t a t u t e s  section 
32-1701, paragraph 1 as: 

. . . The  examination and refract ion of t h e  human e y e  and i t s  appendages, 
and t h e  employment  of any objective or subjective means  o r  methods  o ther  
than t h e  use of drugs, medicine or surgery, for  t h e  purpose of determining 
any visual, muscular, neurological or anatomical  anomalies of t h e  eye,  t h e  
use of any ins t rument  or device t o  t r a in  t h e  visual sys tem o r  c o r r e c t  any 
abnormal condition of t h e  e y e  or  eyes  and t h e  prescribing, f i t t ing  or  
employment  of any lens, prism, f r a m e  or mountings for  t h e  correct ion or  
relief of or  aid t o  t h e  visual function. 

Optometry  thus involves, at t h e  most basic level, t h e  examination of t h e  human e y e  for 
refract ive  error ,  t h e  recommendation of cor rec t ive  lenses and t h e  recognit ion of diseases 
of t h e  eye. (See Kachian v. Optomet ry  Examining Board, 44 Wash. 2d 1, 170 N.W. 2d 743, 
745 (1969); and Delaware  Optomet r ic  Association v. Sherwood, 35 Del. Ch. 507, 122 A. 2d 
424, 425 (1956)). Since t h e  pract ice  of optometry  involves t h e  study of t h e  s t ructure ,  
functions, deficiencies and correct ions  of t h e  human eye,  i t  has  a d i rec t  relationship t o  
t h e  heal th  of t h e  human body. (See Abelsonls, 1n;. ;. New Jersey S t a t e  Board of 
0 tometr is ts ,  3 N.J. 332, 6 5  A. 2d 644, mod. on o ther  grounds, 5 N.J. 412, 75 A. 2d 867 

Beinp. thus  re la ted  t o  public health, t h e r e  can b e  l i t t l e  d isagreement  as t o  t h e  7* 
author i ty  of tlhe legislature t o  regulate optometry  and o ther  allied heal th  professions t o  
safeguard t h e  public health and welfare and t o  p ro tec t  t h e  public agains t  ignorance, 
incapacity,  deception or fraud because of incompetent  or  unscrupulous practi t ioners.  (See 
S t a t e  v. Borah, 51 Ariz. 318, 76 P. 2d 757 (1938); Barskey v. Board of Regen ts  of S t a t e  of 
N.Y., 347 U.S. 442 (1954); Peo  le  v. Reuter ,  320 Ill. App. 600 51 N.E. 2d 812 (1943); and 
Bigelow v. Virginia. 421 U.S. ---SF- 809 (1974 

The  profession of optometry  may, a s  c i t ed  in t h e  dissenting portion of t h e  U.S. 
Supreme Court  opinion referenced in your l e t t e r ,  essential ly be a "mechanical  art"  
requiring skill or  knowledge in t h e  use of ce r ta in  measuring instruments,  r a the r  than an 
a r t  or  sc ience dealing with t h e  cause,  c u r e  and alleviation o f  disease. (See Friedman v. 
Rogers, 47 U.S.L.W. 4151 (February 21, 1979)). This conclusion does  no t  obviate t h e  
empirical  relationship between e f f e c t i v e  vision and good overal l  physical and mental  
health. However, given t h e  l imited training of optometr is ts  in comparison with 
ophthalmologists, i t  i s  questionable f rom a public policy standpoint  whether  t h e  former  
should b e  relied on in any exclusive sense  for t h e  detect ion of e y e  diseases. 

11. In response t o  t h e  second question in your inquiry, whether t h e r e  is a need, 
based on legal  precedent ,  t o  l icense optometr is ts ,  an a f f i rmat ive  answer c a n  in general  be  
derived f rom t h e  body of caselaw c i t e d  in t h e  f i rs t  half of this.  opinion. To summarize,  
given t h e  relationship between t h e  determinat ion and correct ion of re f rac t ive  error  in t h e  
human e y e  and  good physical and menta l  health,  the re  is a rational state interes t ,  under 
t h e  police power, t o  ensure t h a t  those  who undertake this profession m e e t  a minimum 
standard of competency through licensing. 



CONCLUSIONS: 

I. There is considerable legal  precedent  t o  support  t h e  proposition t h a t  t h e  
licensing of optometr is ts  p ro tec t s  the health and s a f e t y  of t h e  public. 

11. Legal precedent  as well a s  considerations of public policy c a n  b e  c i ted  as 
justification for t h e  licensing of optometr is ts  in order t o  ensure t h a t  all who engage in 
this profession m e e t  minimum standards  of competency. 

cc: Gerald A. Silva 
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TO: Douglas R. f'l'orton, Auditor General 

FROM: Arizona Legislative Council 

RE: Request for Research and Statutory Lnterpretation (0-79-53) 

August 8, 1979 

This is in response to  a request submitted on your behalf by Gerald A. Silva in a 
memo dated August 1, 1979. 

FACT SITUA??ON: 

According t o  an Assistant Attorney General a t  the Board of Optometry meeting on 
May 22, 1978, the s tatutes  concerning grounds for revocation or suspension of an 
optometrist's license are weak. Board minutes stated: 

". . . ARS 32-1755 is very we& and should be amended t o  provide the  Board 
with more authority to regulate mat te rs  of this sort (an optometrist ignored 
the  Board's request to  respond t o  a consumer's complaint) that  so of ten 
come to their attention and m d e r  present s ta tu tes  the Board cannot act." 

This section (ARS 32-1755) w a s  indirectly modified i i t  t he  1979 legislative session through 
changes in the definitions of malpractice and unprofessional conduct tha t  are grounds for 
revocation or suspension. 

m 
QUESTIONS PRESENTED: 

1. Is ARS 32-1755 in any sense "weakn especially when contrasted to  other 
professional and occupational regulation laws so tha t  the Board of Optometry is prevented 
from revoking or suspending optometrists' licenses when justified? 

2. Did the  1979 legislative changes mentioned above materially improve the 
Board's authority to  revoke or suspend licenses? 

3. Could the Board have defined unprofessional conduct to include incompetency 
by promulgation of rules rather than statutory change contained in the  1979 amendment? 

4. Could the Board fur ther  refine the definition of unprofessional conduct through 
rule promulgation? 

DISCUSSION: 

1. .Arizona Revised Statutes section 32-1755 provides that: 

After  notice and hearing the board in i ts  discretion may suspend or 
revoke the certificate of a registered optometrist for any of the following 
reasons: 

1. Conviction of an offense izvolving moral turpitude. 
2. - Obtainizg a cer t i f icate  by lraud or deceit. 



3. Conduct l ike ly  to  c'ece;ve or defraud the  public. 
1. U n p r o f e s s i o ~ a l  cc~riiiuct. 
5. Employment of a soLicitor to solicit b u s i ~ e s s ,  or  soliciting f rom 

house t o  house or pzrson t o  13ersoi1. 
6. Obtaining a f e e  or cozp-.nsa:ian by f raud or misrepresentation. 
7. Employment of a perso;: t o  engage in the  p r a c t i c e  of op tomet ry  

who does not hold a ce r t i f i ca te  to  pract ice  optometry.  
8. Having a contagious or  b iec t ious  disease. 
9. U s k g  any device to  evade or d e f e a t  the  provisions of this chap te r ,  

such as a prof i t - shz ing  ?lan or p z t n z r s h i p  wi th  an optometr is t  n o t  
regis tered in this s t a te .  

- 10. Violation of any provisicn of this chapter .  
11. The p rac t i ce  of op tomzt ry  m d e r  a fa lse  o r  assumed name. 
12. Violation of any of t h e  rules xiid regulations adopted by t h e  board 

pursuant t o  i t s  author i ty  h ? r e m d e r .  

This sect ion was adopted f r o m  Califcrnia !a:v m d  has not been amended in twenty  years. 
This sec t ion  must be r e a d  in conjunction with Arizona Revised S t a t u t e s  sect ion 32-1701, 
pa ragraph  5 which defines unprofessiocal conduct. 

A se lec ted  review of s t a tu to ry  provisions* prescribing grounds for  denial, 
suspension or revocation of licenses in v ~ z i o c s  medically-related fields indicates tha t  t h e  
O p t o m e t r y  Board s t a t u t e s  fal l  within a coillmon regulatory p a t t e r n  and are not  especialiy 
no tewor thy  for e i ther  thei r  s t rong poihts or their  weak poh ts .  In fac t ,  the  s a m e  "boiler 
p la tz"  laguage can be f o m d  throughout most of Ti t le  32. If -4rizona Revised S ta tu tes  
sec t ion  32-1755 is regaided as "weak" then :he majori ty of Ti t le  32 regulatory provisions 
mus t  b e  viewed in t h e  s a m e  manner. 

We cannot conclude that  Arizona Revised S ta tu tes  sect ions  32- 1701 and 32-1755 
are especially weak when compared xsith other  -4tizona occupational licensing laws. 

2. Arizona Revised S t a t u t e s  section 32-1701, paragraph 5 was amended by Laws 
1979, chap te r  50 in subdivision (g )  t o  chaqge the  term "gross malpract icen t o  
"malprac t i cen  and in subdivision (5) by a d d k g  the  phrase "including incompetencyn. AS 
amended,  sect ion 32-1701, paragraph 5 no;F reads: 

"Unprofessional conduct" shall consist of: 
(a) Wilful disclosure of a professional confidence or knowledge 

gained in a professional capacity.  
(b) Final  judgment of a conviction for an offense  hvolving moral  

turpitude,  in which case  t h e  record of such conviction shall  be conclusive 
evidence. 

(c) Giving or receiving rebates.  
(d Habi tua l  in temperance in the use of alcohol o r  narcot ic  drugs, or  

practicing or a t t empt ing  t o  p rac t i ce  optometry  while under the  influence of 
alcohol or narcot ic  drugs. 

*See Arizona Revised S t a t u t e s  s e c t i o ~ s  32-852 and 32-854.01 ipodiatry); 32-924 
(chiropractors) ;  32-1201 and 32-1263 (dent is t ry) ;  32-1401 and 32-1451 (medicine); 
32-1554 (naturopat5y);  32-1663 ( n - u s i n d ;  32-1927 ( ~ h a r m a c i s t s ) ;  32-2042 ( ~ h y s i c a l  
tkerapy) ;  32-2381 (?sychologists). 



(e )  I ~ r ; p ~ ~ r w x > t i c n  of n n o t h ~ r  l icensed ; rac t i t~oner .  
i f )  .iir:<ly hiving prclfnssional ~ 0 ~ l e c t i o n  with or lendlsg 

name t o  an i!l;;al practitioner. 
(g)  L ~ ~ : l . ~ r ~ c ~ ~ c e .  
(h) :lixy conduct or pract ice ,  including incompetency,  which 

const i tu tes  a daqger t o  the  health, welfare  o r  s a f e t y  of a pa t i en t  or  t h e  
public. 

T h e  addition of the  phrase "including incompetency" did, in our   pinion, brczden :he 

r board's author i ty  to  revoke or sospend a license under .%rizona Revised S ta tu tes  s-?ction 
32-1755. i t  is less clear what ~ f f e c t  the  deletion of the  word "gross" has. We u e  unable 
t o  discern any sigpificant difference b e t w e s n  t h e  phrases "gross malpract icen and 
"ma!practicen. I t  is extrornely difficult to  del ineate  t h e  boundaries between "gross" 
malpractice and  " c r d i ~ = y n  malpractice.  Such phrases as "great  or excessive 
malpractice",  the  'absence of slight care"  and "extremely recklessn have been used to  
describe gross ma!practice. 18A Words <and Phrases,  "ross Malpractice" and "Gross 
i'Jegligencen (1979). A leading commentator  has noted tha t  the re  is: 

. . . no generally acce?ted meaning [of the  phrase gross n e g l i g e c c g ;  but t h e  
?robability is, when the phrase is used, t h a t  i t  signifies more than ordinary 
inadver tence or  inattention but less than  conscious indifference t o  
consequences; and that  i t  is, in other  words, merely  an e x t r e m e  d e p a i t u e  
from the  ordinary s tandaid  of care .  W. Prosssr,  T o r t s  154 14th E d  1971). 

T o  the e x t z n t  t h a t  :he del t t ion of the  t e r m  "grossn can be perceived as lessening the  
s tandard by which malpractice act ions  become nunprofessicnal  cor?ductn, the  board's 
author i ty  t o  suspend or revoke licenses has  been mater ia l ly  al tered.  

w 
3. W e  believe tha t  t h e  Optomet ry  Board could have defined unprofessional 

conduct t o  include incompetency by promulgation of rules r a t h e r  than  by s ta tu te .  As w e  
no ted  in an ear l ier  memo (0-79-3, d a t e d  March 14, 1979) issued by this oifice: 

. . . t h e  consti tutional power of the  legislature t o  legis la te  cannot be  
relinquished or delegated so as t o  pe rmi t  an a d m h i s t r a t i v e  agency t o  range 
at  large  and determine for itself the  conditions under which a law should 
exist and pass t h e  law i t  thinks appropriate.  (c i ta t ion o m i t t e d  

This does not  mean t h a t  when author ized t o  do so by thei r  enabling legislation 
administrat ive agencies: 

b . . . may not make rules and regulations supplementing legislation for i t s  
complete  operation and enforcement  if such rules and regulations a r e  within 
t h e  s tandards  s e t  for th  by t h e  legislature. Hapcrard v. Industrial 
Commission, 71 Ariz. 91, 223 P.2d 915 (1950). 

p The Optomet ry  Board is clearly author ized to  n a k e  rules and regulations governing 
t h e  pract ice  of optometry. Arizona Revised S t a t u t e s  sect ion 32-1705, subsection A. 
'Nhjle in Arizona Iievised S ta tu tes  sect ion 32-1701, garagraph 5, the  legislature has 
expressly defined "unprof2ssional conduct', subdivision (h) of  t h a t  paragraph provides tha t  
mprofess ional  conduct shall coc.;ist of: 



1 - 1  . . . ,d,ny c2iiduct or p rac t i ce ,  incl~iding i n c c m p ~ t e n c y ,  which const i tu tes  a 
J ~ ? g ? r  to  the  'cedth ,  ivelf,u-e or  5 a f i . t ~  ~f 3 pa t ica t  or the  public. 

-4rg;a5lyt p his ; ta tu tory  l a n p a g e  provides ; t a n d a d s  1-nder lshich the Optomet ry  Board 
csuld  ~ Y P ~ C !  the  r n t a i n g  of t h e  term "anprofessional ccnduct" :;-rough i t s  rule-making 
j..ti r .  . Ixciesd, iii t s o  i n s t m c e s  the  Soard has ,already refined the  meaning of the  

pkrzse "u;;?rofessioi?aI conductn.  In X.C.R.R. 24-21-02, suhs2ction A, paragraph 2, t h e  
board ? 2 s  p:e~cr ibed  that  if an o p t o x e t r i s t  accepts  2mployrcent or places h i x s e l f  under 
the  control, ~dilii-::c:ly or  indirectiy,  of a corpora!ion, t radizg partnership or  layman and 
p"rf~r ; r , s  optometr ic  services for the  u b l i c ,  "such a c c e p t m c e  shall 5e dees led  to  
const i tu te  uzprofessiocal conduct." Ac',dl:ionally, t h e  board has provided that: 

. . . it)';..i: r'ailure, n-glect  or reflisal of any optornet-ist in the  S t a t e  of 
Arizona t o  :ie-?p a comple te  recc rd  s f  all p a t i s c t s  e x a n i q e d  by him, and/or 
for ,xfi.om he ias adapted optical  acc?ssories, f c r  a period of not loss than 
six ( 6 )  y z a s  shall be deemed  t o  const i tu te  "Unprofessior,al Conductn.  
X.C.R.R. R4-21-04, subsection F. 

T5us i t  r o c l d  seem that  the board by r e g ~ l a c i o n  could 5ave  declared incompeteocy t o  be  
n. ,i~.3rofessic.na! conduct". h c o m ~ e t e n c y  c e r t a h l y  fz!:s within t he  :egis!ztive s t andard  of 
"co-duct or pract ice  which const i tu tes  a d a ~ g e r  t o  t h e  'ceelth, welfare or s a f e t y  of a 
pat ient  or tke  public." 

4. The Optometry  Eoard could f s r t h e r  refine the  definition of unprofessional 
cozduct through rule promulgation so long as  i t  falls within and d ~ e s  not  conflict  wi th  t h e  
guideliaes expressed iii Arizona Revised S t a t u t e s  sect ion 32-17Q1, p ~ - a g a p h  5. See 
discussion ~II polnt t h e e  of this memo. 

CONCLUSIONS 

1. Arizona Revised S t a t u t e s  sect ion 32-1735 is qui te  similar t o  o ther  Ti t le  32 
s t l t a t o r y  previsions which prescribe grounrk for d x i a l ,  suspezsion or revocat ion of 
l icmses .  

2. The Laws 1979, chapter  50 addition of "incompetencyn t o  the  definit ion of 
cnprr;fzssional conduct mater ia l ly  i ~ p r o v n d  t h e  Optomet ry  Board's authority t o  revoke o r  

3 .  s u ~ p e n d  ilcerlses. I t  is less c lear  what e f f e c t  the change in terminology of "gross 
malpractice" t o  "malpract icen has  on the  board's authority. 

3 .  The O p t o n e t r y  Board could have defined unprofessio~lal  conduct t o  include 
i n c o z p ~ t e n c y  b y  promulgation of rules ra the r  than by s ta tu to ry  c h a g e .  

4. The Optometry  Board could fu r the r  refine the  definition of unprofessional 
conduct !! ;r~~.zh rule promulgation so long as i t  fa!ls within m d  does not conflict  with 
e x i s t k g  s ta tu to ry  ,widelines. 

cc: C e r ~ i l  A.  Silva 
? ~ . r f s r ; ~ ~ n c e  Xudit ?.Imager 



Ju ly  25, 1979 

TO: Douglas R. Norton,  Auditor  Gene ra l  

FROM: Arizona  Legis la t ive  Council  

RE: Reques t  f o r  Resea rch  and S t a t u t o r y  In t e rp re t a t ion  (0-79-52)  

This is in response t o  a r eques t  m a d e  on your  behalf  by  Gera ld  A. 
Silva in  a m e m o  d a t e d  Ju ly  20, 1979. 

BACKGROUND: 

Ar izona  Revised  S t a t u t e s  s e c t i o n  32-1755 states: 

"Af te r  no t i ce  and hear ing  t h e  boa rd  in  i t s  d iscre t ion  m a y  
suspend o r  r evoke  t h e  c e r t i f i c a t e  of  a reg i s t e red  op to rne t r i s t  
fo r  a n y  of t h e  following reasons: . . .'I 

However,  Ar izona  Revised  S t a t u t e s  s e c t i o n  41 -1009, subsec t ion  D states: 

"Unless prec luded by law, and  e x c e p t  as t o  c l a ims  f o r  
compensa t ion  and bene f i t s  under  c h a p t e r  6 of T i t l e  23, 
i n fo rma l  disposition m a y  b e  m a d e  of  any  c o n t e s t e d  case by 
s t ipula t ion ,  a g r e e d  s e t t i e i n e n t ,  c o n s e n t  o rde r  o r  default." 

QUESTIOS PRESENTED: 

C a n  t h e  Ar izona  S t a t e  Roard of O p t o m e t r y  impose  in ter rnediary  
penalt ies  such  as: 

1. Public  l e t t e r  of reprimand.  

2. Probat ion .  

3. Requ i re  spec i f i c  educat ional  courses.  

4. Per iodic  review o r  supervision of a n  optometr i s t ' s  p r a c t i c e  by t h e  
Board. 

DISCUSSION: 

Since t h e  Roard of  Op to rne t ry  is a state agency,  i t  is c l e a r  t h a t  t h e  
provisions of t h e  Adminis t ra t ive  P rocedure  .Act (Arizona Revised  S t a t u t e s  
sec t ion  41-1001 et seq.) apply  t o  a l l  p roceedings  of t h e  Board. Ar izona  
Revised S t a t u t e s  s e c t i o n  41- 1001, pa rag raph  1; Didlo v. Talley 21 'Liriz. App. 
446, 323 P.2d 540 (1974). ?'has, unless p rec luded  by law, t h e  provisions of 

IV- 1 



Arizona Revised S t a t u t e s  s ec t ion  41-1009, subsec t ion  D, which al lows fo r  a n  
informal  disposition of a c o n t e s t e d  c a s e ,  apply t o  ac t ions  by t h e  Board of 
O p t o m e t r y  in  deciding t h e  lega l  r ights ,  dut ies  o r  privi leges of a r eg i s t e r ed  
op tome t r i s t .  

In confe r r ing  t h e  power o n  t h e  Board t o  suspend o r  revoke  t h e  
c e r t i f i c a t e  of a l icensed o p t o m e t r i s t ,  t h e  t e r m  "may" in Ar izona  Revised  
S t a t u t e s  s ec t ion  32-1755 is used in t h e  permissive,  r a t h e r  t h a n  a r e s t r i c t i ve ,  
sense.  The  power  confe r r ed  upon t h e  Board could not  b e  cons t rued  a s  a duty  
s ince  t h e  s t a t u t e  expl ic i t ly  s t a t e s  t h a t  t h e  Board a c t  "in i t s  discretion". S e e  
Dickerson, l _es l a t i ; e   rifti in^ s e c t i o n  7.4. The re fo re ,  t h e  language  of t h e  
s t a t u t e  does  not  requi re  t h a t  t h e  Board bnlv suspend o r  r evoke  t h e  
ce r t i f i ca t e .  In addit idn,  t h e r e  is no  proscription^ agains t  imposing a lesser  
penal ty  sho r t  of suspension o r  revocat ion .  Because  of th is ,  t h e  Board would 
not  be  prohib i ted  f r o m  inforinal ly disposing of  a c a s e  as a l lowed by '4rizona 
Revised S t a t u t e s  s e c t i o n  41- 1009, subsec t ion  D. 

I t  should b e  noted  t h a t  t h e  in fo rma l  disposition c a n  only b e  imposed 
in a c o n t e s t e d  case. A c o n t e s t e d  c a s e  is def ined  in Ar i zona  Revised  
S t a t u t e s  s e c t i o n  41-1001, pa rag raph  2 as a proceeding  in which  t h e  lega l  
r ights ,  du t i e s  o r  privi leges of a p a r t y  a r e  requi red  by law t o  b e  de t e rmined  
by an  agency  a f t e r  a n  oppor tuni ty  f o r  a hearing. The re fo re ,  t h e  informal  
disposition could t a k e  p l ace  only a f t e r  t h e  a o a r d  of O p t o m e t r y  held a 
hearing t o  dec ide  whe the r  or not  t h e  c e r t i f i c a t e  of a r eg i s t e r ed  o p t o m e t r i s t  
should b e  suspended o r  revoked. 

The t e r m  "informal disposition" is no t  def ined  in Ar izona  Revised  
S t a t u t e s  o r  by case law. It  a p p e a r s  t h a t  an  a g r e e m e n t  t o  o r  de fau l t  
regarding t h e  pena l t i e s  l i s ted  in  your l e t t e r  would qualify as a n  "informal 
disposition". 

CONCLUSION: 

Since t h e  provisions of t h e  Adminis t ra t ive  P rocedure  A c t  apply  t o  t h e  
Board of O p t o m e t r y ,  t h e  Board m a y  informal ly  dispose of a c o n t e s t e d  case 
by s t ipula t ion ,  a g r e e d  s e t t l e m e n t ,  consen t  order  o r  defaul t .  

cc: Gera ld  A. Silva 
Pe r fo rmance  Audit Manager 



CASE STUDIES OF CONSUMER COMPLAINTS APPENDIX V 
RECEIVED BY THE BOARD OF OPTOMETRY 

FOR CALENDAR YEAR 1978 

No 
Elapsed No J u r i s d i c t i o n  S e t t l e d  By 

Desc r ip t i on  Process  Suspension Record and/or  no Both P a r t i e s  
Complaint o f  T i m e  o r  o f  V io l a t i on  and Dropped 

Number Complaint (Days) Revocation D i s p o s i t i o n  Of OptomlLaw By The Board 

1 Contacts  p rescr ibed  126 
taus ed g r e a t  pain 

2 P a t i e n t  could n o t  s e e  42 
wi th  g l a s s e s  provided; 
had t o  o b t a i n  proper 
g l a s s e s  from another  
doc to r  

3 P a t i e n t  could no t  see 42 
wi th  g l a s s e s  provided; 
had t o  o b t a i n  proper  
g l a s s e s  from another  
doc to r  

4 P a t i e n t  d i d  no t  want 30 
t h e  type  of g l a s s e s  
t h a t  were prescr ibed  

5 P a t i e n t  wanted a copy 30 
of  t h e  p r e s c r i p t i o n  
but  t h e  doc to r  would 
no t  r e l e a s e  i t  

6 No record  of t h e  28 
charges of  t h i s  
complaint 

@ 7 P a t i e n t  wanted a 63 
refund f o r  unaccept- 
a b l e  c o n t a c t s  

8 No record  of t h e  Unknown 
charges of t h i s  
complaint 

9 No record  of  t h e  35 
charges of t h i s  
complaint 

1 0  P a t i e n t  rece ived  3 5 

b unacceptable  g l a s s e s  
and wanted a refund. 
Board dropped com- 
p l a i n t  because p a t i e n t  
d i d  n o t  appear a t  
Board meeting t o  d i s -  

B cuss  t h e  complaint 

11 Doctor re fused  to  5 1 
r e l e a s e  p r e s c r i p t i o n ,  
subsequent ly  r e l e a s e d  



CASE STUDIES OF CONSUMER COMPLAINTS 
RECEIVED BY THE BOARD OF OPTOMETRY 

FOR CALENDAR YEAR 1978 

D i s p o s i t i o n  
No 

Elapsed No J u r i s d i c t i o n  S e t t l e d  By 
a 

Desc r ip t i on  Process  Suspension Record and/or  no Both P a r t i e s  
Complaint o  f  T i m e  o r  o  f  V i o l a t i o n  and Dropped 

Number Complaint (Days) Revocation Di spos i t i on  Of Optom,Law By The Board 

1 2  P a t i e n t  b i l l e d  f o r  91 
c o n t a c t s  which 
never a r r i v e d  

1 3  P a t i e n t  claimed 126 
g l a s s e s  d i d  n o t  
c o r r e c t  h i s  v i s i o n  

14 P a t i e n t  claimed 1 
g l a s s e s  were unusable  
and wanted a  refund 

1 5  P a t i e n t  claimed doc to r  42 
d i d  n o t  f i l l  pre-  
s c r i p t  i o n  proper ly  

16  P a t i e n t  claimed pre-  4 2 
s c r i p t i o n  was wrong; 
doc tor  s a i d  f i t  of  
g l a s s e s  was i n c o r r e c t  

17 P a t i e n t  s a i d  g l a s s e s  I n  pro- 
were too heavy and ce s s  
p r e s c r i p t i o n  i s  no t  
c o r r e c t  

1 8  P a t i e n t  claimed he  Unknown 
never  rece ived  t h e  
g l a s s e s  a f t e r  pay- 
i ng  f o r  them 

1 9  Doctor re fused  t o  1 
r e l e a s e  p r e s c r i p -  
t i o n ,  subsequent ly  
r e l ea sed  

20 Records could no t  9  1 
be  loca ted  when 
doc to r  r e l o c a t e d  
h i s  o f f i c e  

21 Glasses  cause I n  • 
p a t i e n t  headaches Process  
and i l l n e s s  - - - - 

T o t a l s  1 13 - 5 - - - - 

* Complaint 's  d i s p o s i t i o n  was "no v i o l a t i o n  of  optometry law" and " s e t t l e d  by both 
p a r t i e s  and dropped by t h e  Board." 



CASE STUD IES OF CONSUMER COMPLAINTS 
RECEIVED BY THE BOARD OF OPTOMETRY 

FOR CALENDAR YEAR 1977 

D i s p o s i t i o n  
CONSUMER No 

Elapsed No J u r i s d i c t i o n  S e t t l e d  By 
Desc r ip t i on  Process  Suspension Record and/or  no Both P a r t i e s  

Complaint o f T ime o r  o f V io l a t i on  and Dropped 
Number Complaint (Days) Revocation D i s p o s i t i o n  Of Optom. Law By The Board 

I Unacceptable pre- 49 
s c r i p t i o n  which 
was f i l l e d  success-  

I, 
f u l l y  by an  ophthal-  
mologis t 

2 P a t i e n t  claimed 4 9 
frames were loaned 
t o  h e r  by t h e  doc to r ;  
bu t  t h e  doc to r  charged 
h e r  f o r  them 

3 P a t i e n t  rece ived  202 
an  unacceptable  
p a i r  of g l a s s e s  ; 
doc to r  subsequent ly  
gave h e r  a p a i r  of 
accep tab l e  g l a s s e s  

4 P a t i e n t  wanted a 1 
copy of t h e  pre- 
s c r i p t i o n ,  bu t  t h e  
doc to r  would no t  

rn r e l e a s e  it." 

5 D o c t o r d i d n o t  f i t  336 
l enses  i n  t h e  frames 
proper ly ,  thereby 
r u i n i n g  p a t i e n t ' s  
frames. Doctor sub- 
s equent ly  provided 
new frames 

6 Doctor i l l e g a l l y  175 
used eye drops on 
t h e  p a t i e n t  

* The Rules and Regula t ions  of  t h e  Board and t h e  Optometry A c t  c o n f l i c t e d .  Sub- 

s equen t ly ,  t h e  r u l e s  were changed t o  conform t o  t h e  Optometry A c t .  

v- 3 



CASE STUDIES OF CONSUMER COMPLAINTS 
RECEIVED BY THE BOARD OF OPTOMETRY 

FOR CALENDAR YEAR 1977 

Di spos i t i on  
No a 

Elapsed No J u r i s d i c t i o n  S e t t l e d  By 
Desc r ip t i on  Process  Sus pens i on  Record and/or  no Both P a r t i e s  

Complaint of T ime o r  o  f V i o l a t i o n  and Dropped 
Number Complaint . (Days) Revocation D i s p o s i t i o n  Of Optom,Law By The Board 

7 P a t i e n t  wanted a 1 
copy of h i s  p r e sc r ip -  
t i o n  but  t h e  doc to r  
would n o t  r e l e a s e  it. 
Board s t a t e d  "s ince 
you rece ived  t h e  
refund you have 
r e l i e v e d  t h e  doc to r  
of  h i s  du ty  t o  provide 
t h e  p re sc r ip t i on . "  

8 Board rece ived  t h i s  
complaint from 
Arizona S t a t e  Uni- 
v e r s  i t y  Newspaper b u t  
would n o t  t ake  a c t i o n  
u n t i l  i t  rece ived  
complaint d i r e c t l y  
from t h e  complainant.  

9  Two yea r s  l a t e r ,  
complainant com- 
p la ined  t h a t  g l a s s e s  
were n o t  acceptab le .  
Wanted t o  make Board 
aware of poor s e r v i c e s  
rece ived  

T o t a l s  

** Complaints d i s p o s i t i o n  was  "No v i o l a t i o n  o f  Optometry ~ a w "  andUSet t led  by both 
p a r t i e s  and dropped by t h e  Board." 

v-4 



CASE STUDIES OF CONSUMER COMPLAINTS 
RECEIVED BY THE BOARD OF OPTOMETRY 

FOR CALENDAR YEAR 1976 

D i s p o s i t i o n  

No 
Elapsed No J u r i s d i c t i o n  S e t t l e d  By 

Desc r ip t i on  Process  Suspens i on  Record and/or  no Both P a r t i e s  
Complaint o f  T ime o r  o f V io l a t i on  and Dropped 

Number Complaint . (Days) Revocation Di spos i t i on  Of Optom, Law By The Board 

I) 1 No record  of t h e  Unknown 
charges o r  d i spo-  
s i t i o n  of  t h i s  
complaint 

2 Same a s  complaint Unknown 

81 

3 No record  of t h e  Unknown 
charges on t h i s  
complaint.  Com- 
p l a i n t  was r e f e r r e d  
t o  another  e n t i t y  

4 No r eco rd  of t h e  155 
charges of t h i s  
complaint 

5 Same a s  complaint 1 
B 84 

6 P a t i e n t  had t r o u b l e  63 
wearing con tac t  
l e n s e s  h e  was given 
by h i s  op tome t r i s t  

rn 7 P a t i e n t  rece ived  3 
unacceptable  g l a s s e s  
and wanted a refund 

T o t a l s  



CASE STUD IES OF COMPLAINTS INITIATED 
BY THE BOARD OF OPTOMETRY FOR CATENDAR 

YEAR 1978 

D i s p o s i t i o n  • 
Cease No 

and Vio l a to r  Refer red  V i o l a t i o n  No 
Suspension Desist i s  t o  t o  of  Record 

o r  Order Review Another Optometry of  
Revocation Issued Ads E n t i t y  Law Di spos i t i o& 

X 

Elapsed 
Desc r ip t i on  Process  

Complaint of  Time 
Number Complaint ( ~ a y s )  

1 Doctor u s ing  7 0 
previous owner ' s 
name beyond time 
allowed 

2 Doccor us ing  4 2 
previous owner ' s 

- name beyond 
t i m e  allowed 

3 Computer admin- 30 
i s t e r e d  eye exam 
i s  n o t  a com- 
p l e t e  exam; m i s -  
r e p r e s e n t a t i v e  
a d v e r t  is ing  

4 Misrepresenta-  1 
t i v e  adve r t  i s  - 
ing  

5 Misrepresenta-  I 1 
t i v e  a d v e r t  i s  - 
i n g  i n  t h e  yel low 
pages of t h e  phone 
book 

6 Dispensing op- 1 
t i c i a n ;  adver- 
t isement  claim- 
ing  he  was an  
op tome t r i s t  

7 Adve r t i s i ng  a s  a 91 
l i c e n s e d  optome- 
t r i s t  when no t  
1 i c  ens ed 

8 Corporat ion adver-  49 
t i s i n g  a s  an 
op tome t r i s t  

9 D o c t o r a d v e r t i s -  157 
i ng  a s  a spe- 
c i a l i s t  

10 Misrep re sen t a t i ve  42 
a d v e r t  is  ing  



CASE STUD IES OF COMPLAINTS INITIATED 
BY THE BOARD OF OPTOMETRY FOR CALENDAR 

D i s p o s i t i o n  

Cease No 
Elapsed and Vio l a to r  Referred V io l a t i on  No 

Desc r ip t i on  Process  Suspens i on  Des is t i s  t o  t o  of Record 
Complaint o  f  Time . o r  Order Review Another Optometry o  f 
Number Complaint ( ~ a y s )  Revocation Issued Ads E n t i t y  Law Di spos i t i on  

11 F a i l u r e t o r e c o r d  98 x ;k 
l i c e n s e  w i t h  t h e  
county doc to r  is  
p r a c t i c i n g  i n  

E 1 2  Doctor a d v e r t i s -  98 
i ng  a s  a  s p e c i a l -  
i s t ;  r e p e a t  v io-  
l a t i o n  by same 
op tome t r i s t  i n  
complaint $/9 

w 
1 3  Adve r t i s i ng  a s  I n  

a  s p e c i a l i s t  ; Process  
outcome awa i t i ng  
appea l  of com- 
p l a i n t s  9  and 1 2  

rn 14 Doctor us ing  98 
previous owner ' s  
name beyond 
t i m e  allowed 

15 Related t o  c a s e  98 
4\14; u s i n g  r e -  
t i r e d  optome- 
t r i s t ' s  name f o r  
adve r t  i s  ing  

16  Doctor u s ing  6 0 
previous owner ' s 
name beyond 
time allowed 

17 Doctor i s  charged I n  
wi th  c h i l d  Process  
moles t ing ,  a  
fe lony  

T o t a l s  

D 

Being appealed 



CASE STUDIES OF COMPLAINTS INITIATED 
BY THE BOARD OF OPTOMETRY FOR CALENDAR 

YEAR 1977 

d 
Dispos i t i on  

Cease No 
Elapsed and Vio la to r  Referred V i o l a t i o n  No 

Desc r ip t ion  process  Suspension Des i s t  i s  t o  t o  o  f Record 
Complaint o  f T  ime o r  Order Review Another Optometry 

Number Complaint (Days) Revocation Issued Ads E n t i t y  Law 
a 

Dispos i t i on  

1 Misrepresenta-  98 
t i v e  adve r t  i s  - 
i n g  

2 Adver t i s ing  a s  5 6 
an  op tome t r i s t  
without  a  l i c e n s e  

3 Doctor adve r t i s ed  1 
s t a t i n g  "Sa t i s f ac -  
t i o n  Guaranteed"; 
Board wanted t o  
know t h e  d e f i n i t i o n  
of t h i s  c l a im  

T o t a l s  



CASE STUDIES OF COMPLAINTS INITIATED 
BY THE BOARD OF OPTOMETRY FOR CALENDAR 

YEAR 1976 

D i s p o s i t i o n  

Cease No 
Elapsed and Vio l a to r  Referred V io l a t i on  No 

Desc r ip t i on  Process  Suspension Desist i s  t o  t o  of  Record 
Complaint o f T ime o r  Order Review Another Optometry of 

Number Complaint (Days) Revocation -. Issued Ads E n t i t y  Law Dispos i t i on  

1 D o c t o r g o t l i c e n s e  108 X 
by r e c i p r o c i t y  
but  d i d  n o t  prac-  
t i c e  i n  Arizona 
i n  60 days of  
1 icensure  

2 Same a s  complaint 25 
$1 1 

3 S a m e a s c o m p l a i n t  108 
a1 

4 S a m e a s c o m p l a i n t  115 
1 

5 No record  o f  Unknown 
8 t h e  charges  

o r  d i s p o s i t i o n  
of  t h i s  complaint 

6 No record  of  Unknown 
t h e  charges  o r  

w d i s p o s i t i o n  of  
t h i s  complaint 

7 S a m e a s c o m p l a i n t  56 
V 1 

T o t a l s  



APPENDIX VI 
A ~ ~ I Z O N A  LE:C;ISL,~TIVF, COUNCIL 

July 20, 1979 

TO: Douglas R. Norton, Auditor General  

FROM: Arizona Legislative Council  

RE: Request  for Research and Sta tutory  Interpreta t ion (0-79-51) 

This is in response t o  a request  submit ted on your behalf by Gerald A. Silva in a 
memo dated July 18, 1979. 

FACT SITUATION: 

The Arizona S t a t e  Board of Optometry  regulates t h e  optometry  profession. In 
regulating t h e  profession of optometry ,  t h e  Arizona S t a t e  Board of Optometry  receives  
and resolves complaints. 

In t h e  c a s e  of S t a t e  Board of Technical Registrat ion v. McDaniel, 84  Ariz. 223, 326 
P.2d 348 (1958) t h e  Arizona Supreme Court  commented that:  

Indeed t h e  Board would b e  remiss in i t s  duty if it did not  investigate 
complaints made t o  i t  t o  see if such a c t s  const i tu ted professional 
misconduct sufficient  upon which t o  predicate  formal  charges. 

QUESTIONS PRESENTED: 

I. Would the  McDaniel case apply t o  t h e  Arizona S t a t e  Board of Optometry?  
Would t h e  Arizona S t a t e  Board of Optometry  b e  remiss in i t s  duty if i t  did no t  invest igate  
complaints made  t o  i t  t o  see if such acts const i tu ted professional misconduct suff ic ient  
upon which t o  predicate  fo rmal  charges? 

2. If t h e  Board of Optomet ry  does conduct investigations of complaints t o  see  if 
such a c t s  const i tu ted professional misconduct sufficient  upon which t o  predicate  fo rmal  
charges, wha t  would a proper investigation consist of?  

ANSWERS: 

1. A review of t h e  McDaniel case indicates t h a t  t h e  Supreme Court 's  s t a t e m e n t  
would not b e  controlling in a case concerning t h e  Optometry  Board because t h e  s t a t e m e n t  
was merely dictum. Any expression of opinion by a cour t  on a question not  up for decision 
is purely dic tum and is no t  precedent ia l  author i ty  for l a t e r  cases. Hernandez v. Yuma 
County, 9 1  Ariz. 35, 369 P.2d 271 (1962). The cour t  in t h e  McDaniel c a s e  was  no t  f a c e d  
with the  question of t h e  fa i lure  of t h e  Technical Regis t ra t ion Board t o  invest igate  
complaints. 

More important  is t h a t  t h e  Technical Registrat ion s t a t u t e s  d i f fer  f rom t h e  
optometry s t a t u t e s  in t h a t  t h e  Technical Registrat ion Board is specifically required by 
s ta tu te  t o  "hear and pass upon complaints or charges" (Arizona Revised S t a t u t e s  sect ion 
32- 106, subsection A, paragraph 4)- 

There  a r e  two  arguments  on t h e  issue of whether t h e  Optomet ry  Board viola tes  i t s  
duties if i t  fai ls  t o  invest igate  complaints presented t o  it; e a c h  reaching an  opposite 



conclusion. Fi rs t ,  Arizona Revised Sta tutes ,  Ti t le  32, chapter  16 does not  specifically 
mandate t h a t  every complaint  t o  t h e  Optomet ry  Board must be investigated. A general  
rule of law is t h a t  t h e  powers and duties of an  administrat ive agency must b e  measured by 
the  s t a tu tes  c rea t ing  ttiem. Pressley v. Industrial ~ o m r n i s s i o n , 7 3  ~ r i z .  22, 236 P.2d 1011 
(1951). Under this rule a s t r i c t  in terpreta t ion of chap te r  16 would result  in t h e  conclusion 
tha t  t h e  Optometry  Board is not  required t o  invest igate  every complaint submit ted t o  it.  

However, i t  can also b e  argued t h a t  t h e  duty t o  investigate complaints is an 
implied duty which is  necessary t o  p ro tec t  t h e  public and t o  effect ively  regula te  
optometrists. A more  reasonable in terpreta t ion of chapter  16 results  in t h e  conclusion 
tha t  t h e  s t a tu to ry  scheme makes  l i t t le  sense if t h e  Board has no duty t o  invest igate  
complaints. The  legislature has defined "unprofessional conduct" (Arizona Revised 
Sta tutes  sect ion 32-1701, paragraph 5), has  provided t h e  Board with author i ty  t o  hire 
investigators t o  assist in investigations of unprofessional conduct (Arizona Revised 
Sta tutes  sect ion 32-1705, subsection D) and has  prescribed hearing procedures  fo r  
disciplinary act ion for unprofessional conduct  (Arizona Revised S t a t u t e s  sect ion 32- 1755). 
A failure t o  invest igate  complaints of unprofessional conduct would render these  s t a tu to ry  
provisions meaningless and would result  in Little protection for  t h e  public against 
unprofessional conduct. Arguably this would defea t  t h e  legislat ive i n t e n t  of these  
sections. 

We a r e  unable t o  p red ic t  how an Arizona cour t  would resolve t h e s e  arguments. 
You may wish t o  recommend t h a t  t h e  s t a t u t e s  be  amended t o  specifically require  t h e  
Optometry Board t o  invest igate  complaints presented t o  it.  

2. There  is  no s t a t u t e  or regulation in Arizona which requires specific 
investigatory procedures for  t h e  Board of Optometry.  Additionally, i t  does not  appear 
tha t  the re  a r e  any such provisions which govern o ther  professional and occupational 
licensing boards. I t  is apparent  t h a t  t h e  legislature has  l e f t  investigatory procedures t o  
the  discretion of t h e  par t icular  board. 

However, a proper investigation would seem t o  include, a s  a minimum, t h e  
following procedures: 

a. Interviewing t h e  complainant, t h e  optometr is t  who is t h e  subject  of t h e  
complaint  and  any third person who might have knowledge of t h e  f a c t s  of t h e  
complaint. 

b. Verifying any previous compIaint against  t h e  optometr is t  and t h e  disposition of 
t h e  complaint. 

c. Checking for  any previous complaints by t h e  complainant. 

d. Identifying t h e  generally accep ted  p rac t i ce  in t h e  profession for  t h e  act which 
is t h e  subject  of t h e  complaint. 

Finally, Arizona Revised S ta tu tes  sect ion 41-1010, relat ing t o  evidence at  hearings 
in a contes ted case ,  o f fe r s  some insight in to  t h e  kind of evidence which should be  
gathered in an investigation: it must b e  "substantial, reliable and probative." 

CONCLUSIONS: 

I. The McDaniel case does not apply t o  t h e  S t a t e  Board of Optometry.  A s t r i c t  
interpretation of Ti t le  32, chap te r  16, Arizona Revised Sta tutes ,  results in t h e  conclusion 



t h a t  t h e  Optomet ry  Board has no rnandatory duty t o  investigate complaints. A more  
reasonable in terpreta t ion of t h i s  chap te r  results in t h e  conclusion t h a t  mandatory 
investigation o f  complaints is necessarily implied from t h e  s t a tu to ry  scheme. You may 
wish to  recommend tha t  t h e  s t a t u t e s  b e  amended  t o  prescribe mandatory investigation of 
complaints. 

2. A proper investigation of a complaint against a licensed optometr is t  should 
consist of obtaining re levant  information so t h a t  t h e  Board of Optometry  could de te rmine  
whether t o  proceed with a formal  hearing. 

cc: Gerald A. Silva 
Performance Audit Manager 



H E A T - T H  S C I E N C E S  C C N T k R  
T U C S O N .  A K l Z U h X  8 5 7 2 4  

August 17, 1979 

Blake Peterson 
Performance Audit Division 
Suite 600 
112 North Central Avenue 
Phoenix, Arizona 85004 

Dear Mr. Peterson: 

Your letter of August 10, 1979 to Dr. James Ganley regarding 
his opinion on a consumer complaint has been turned over to 
me as Dr. Ganley will not return to town until August 22, 1979. 

I have reviewed the materials submitted to Dr. Ganley together 
with your letter. Basically, I would agree with the apparent 
opinion that Dr. Ganley gave you on the phone. However, I 
think the difference in the two prescriptions are highly 
significant and cast out on the competency of the indi- 
vidual who obtained the first prescription that the patient 
was unhappy with. Nevertheless, I would emphasize that it 
is difficult to judge competency based on a single episode 
but would feel more comfortable with a pattern of such errors 
before making a definitive judgement. 

I believe that the consumer was justified in registering 
his complaint. I further believe that additional investi- 
gation is in order to determine if additional complaints of 
perhaps a similar nature have been launched against the prac- 
titioner responsible for the error. Should the results of 
such an investigation be negative, I believe it would be 
premature to pass any judgement on this episode regarding 
professional competency. 

I trust this is sufficient to answer your questions, but 
should you wish additional discussion of this matter, please 
feel free to contact me directly. 

Sincerely, 

Harold E. Cross, ;Y.D., Ph,D. 
Professor 
Section of Ophthalmology 

HEC : kds 

Dictated but not read. 
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APPENDIX VIII 
L \ I ~ I Z O X A  LEC;ISLAI'I\~E COIJNCIL 

April  24, 1979 

TO: Doug!35 !i. Norton ,  Audi tor  G e n e r a l  

FROhl: Arizona Legis la t ive  Council  

RE: Reques t  for  R e s e a r c h  artd S t a t u t o r y  In t e rp re t a t ion  (0-79-25) 

This is in  response t o  a r e q u e s t  s u b m i t t e d  on your behalf by G e r a l d  A. 
Silva in a rrlemo d a t e d  Apri l  13, 1979. 

QUESTION PRESENTED: 

Does t h e  S t a t e  Board of O p t o m e t r y  hzve  any jurisdict ion ove r  
rna t t e r s  where  /a c u s t o m e r  of a n  o p t o m e t r i s t  is7 no t  s a t i s f i ed  wi th  a s e r v i c e  
or  product? ~ f s o ,  %.hat powers  does  t h e  b o a r d % . v e  tilrough Ar izona  Rev i sed  
S t a t u t e s  s ec t ions  32-1705 and  32-1755 t o  i n v e s t i g a l s  and, if proved t o  b e  
valid, c o r r e c t  such  compla in ts?  

A review of T i t l e  32, c h a p t e r  15, Ar izona  Revised  S t a t u t e s ,  r evea l s  

c t h a t  no  author i ty  ex i s t s  enabl ing  t h e  S t a t e  Board of O p t o m e t r y  to a r b i t r a t e  

D 
se rv i ce  or product  d i spu te s  b e t w e e n  o p t o m e t r i s t s  and  the i r  cl ients .  While 
t h e  board's c h a r a c t e r i z a t i o n  of a p r o d u c t  din s e r v i c e  compla in t  as a f e e  
d ispute  may be  ques t ionable ,  t h e  board  c l e a r l y  h a s  no au tho r i ty  t o  r equ i r e  a n  
op tome t r i s t  t o  rernedy d e f e c t i v e  s e r v i c e s  o r  ma te r i a l s .  

The  au tho r i ty  of t h e  board  i s  l i m i t e d  t o  a l icensing func t ion  and  a 
disciplinary function.  The boa rd  can h i r e  i nves t iga to r s  t o  a s s i s t  i n  
invest igat ions of v io la t ions  of t h e  c h a p t e r  (Ar izona  Revised S t a t u t e s  s ec t ion  
32-1705, substvltion D). T h e  d isc ip l inary  func t ion  of t h e  boa rd  cons i s t s  
soIely of t h e  abil i ty t o  suspend or revol te  a c e r t i f i c a t e  a f t e r  a no t i ce  and 
hearing upon a finding of a n y  of t h e  fo l lowing grounds  as provided i n  Ar izona  
Revised S t a t u t e s  s e c t i o n  32-1755: 

1. Conv ic t ion  of a n  o f f e n s e  involving mora l  turp i tude .  

2. Ob ta in ing  a c e r t i f i c a t e  by f r a u d  o r  dece i t .  

3. C o n d u c t  likciy t o  d c c c i v c  o r  d ~ f r a u d  t h e  public. 

4. IJnproiesriional c o n d a c t .  

5 .  Emplr;yrrrerlt of a so l i c i to r  t o  so l ic i t  business, o r  
soliciting f r o m  house to house or pe r son  to person.  



6. Obta in ing  a f e e  or cornpcnsa t ion  by f r a u d  or  
rnisrepreserltation. 

7. Employment  of a person t o  engcrge in t h e  p r a c t i c e  of 
optorne t ry  who does  n o t  hold ci c e r r i f i c a t e  t o  p r a c t i c e  
optornetry.  

8. Having a contagious  cr i n fec t ious  disease.  

9. Using a n y  dev ice  t o  evade o r  defeat t h e  provisions 
of  this  chap te r ,  such  as a profi t -sharing ?Jan o r  pa r tne r sh ip  
with a n  o p t o m e t r i s t  not  r eg i s t e r ed  in  t h i s  s t a t e .  

10. Violation of a n y  provision of t h i s  chap te r .  

11. T h e  p r a c t i c e  of optometry undcr  a f a l s e  o r  a s sumed  
name.  

12. Violation of a n y  of r h e  ru l e s  and  r egu la t ions  a d o p t e d  
by t h e  boa rd  pursuant  t o  i t s  au tho r i ty  hereunder .  

Ar izona  Revised S t a t u t e s  s e c t i o n  32-1701, pa rag raph  5 as a m e n d e d  by 
Laws  1979, c h z p t e r  50, e f f e c t i v e  Apri l  17 ,  1979 de f ines  "unproiessional  
conduct"  a s  meaning: 

(a) Wilful d isc losure  of a professional  con f idence  o r  
knowledge ga ined  i n  a professional  capac i ty .  

(b) Final  judgment of a convic t ion  fo r  a n  o f f e n s e  
involving rnoral t u rp i tude ,  in  which case t h e  r eco rd  of such  
convic t ion  shal l  be conclus ive  evidence .  

(c)  Giving o r  rece iv ing  r eba te s .  

(d) Habi tua l  inter-nperance in t h e  use  of a lcohol  o r  
na rco t i c  drugs, o r  p rac t i c ing  o r  a t t e m p t i n g  t o  p r a c t i c e  
o p t o m e t r y  while under t h e  in f luence  of a lcohol  or  n a r c o t i c  
drugs. 

(e) Impersona tiorl of a n o t h e r  i i ccnsed  p rac t i t i one r .  

( f )  Knowingly having profess ional  c a n n e c t i o n  wi th  o r  
lending one 's  narne t o  a n  i l lega l  p r a c t i t i c n c r .  

(h) Any conduc t  o r  p r a c t i c e ,  including i n c ~ m p e t ~ n c y ,  
which cons t i t u t e s  a dange r  t o  t h e  hea l th ,  we l f a re  o r  s a f e t y  of 
a pa t ien t  or t h e  public. 



The board has  prescribed by regnlation in A.C.R.R. R4-21-04, subsection G ,  
tha t :  

/ v o s  rnaterishs dispensed by an op tomet r i s t  or any of his - 
age!,:s, the failure, n +  ';,cc; o r  refusal  t o  b e  su re  prescriptions 
a r e  i d  accura te ly  and wi th  qual i ty  workmanship in 
ophthalmic  mater ia ls  shall b e  deemed  t o  cons t i tu te  
unprofessional  conduct. 

8 Additionally an  op:ometrisi cannot misrepresent  any ophthalmic  materid1 or 
o p t o n e t r i c  services  (A.C.R.R. ~4-21-03) .  

Thus, t h e  board clearly has jurisdicticn t o  r ece ive  a complaint  t h a t  a n  
op tomet r i s t  is guil ty of unprofessional conduct  as defined by s t a t u t e  and 

D 
r e g u l a t ~ o n  or tha r  ri violatioil of a s t a t u t o r y  provision or regulation has 
occurred.  However,  t h e  response of t h e  board is l imi ted  t o  holding a hearing 
on whether  t h e  c c r t i f i c a t e  of t h e  opto:netrist  should b e  suspended or 
revoked. No author i ty  exists  f o r  t h e  board t o  remedy unsat is fac tory  
se rv ices  or to require replacement  of de fec t ive  ophthalmic  materials .  A 
dissatisf ied pa t i en t  must  resor t  t o  o t h e r  legal  procedures t o  remedy these  
perceived wrongs. 

CONCLUSION 

The S t a t e  Board of Optomet ry  has  no jurisdiction t o  a r b i t r a t e  service  
o r  product disputes be tween  optornetrists  and  the i r  patients.  However, t h e  
board  does have jurisdiction, for purposes of c e r t i f i c a t e  suspension or 
revocat ion,  t o  de te rmine  if an  op tomet r i s t  has  c o m m i t t e d  unprofessional 
conduc t  by a fa i lure ,  neglect  or refusal  to ensure  t h a t  prescriptions a r e  
f i l led accura te ly  and with quali ty workmanship in mate r i a l s  or has  
misrepresented opthalmic  mater ia ls  or optornet r ic  services.  

You may  wish t o  recommend t n a t  t h e  s t a t u t e s  b e  amended t o  provide 
t h e  board with t h e  power t o  censure a n  opfome;rist who has provided faul ty  
se rv ice  or products.  

P lease  c o n t a c t  this  o f f i ce  if you have f u r t h e r  questions. 

cc: Gerald  A. Silva, 
Performance Audit Manager 



August 21, 1979 

TO: Douglas R. Norton, Auditor General  

FROM: Arizona Legislative Council 
D 

RE: Request  fo r  Research and S ta tu to ry  Interpreta t ion (0-79-54) 

This is in response t o  a request  m a d e  on your behalf by Gerald  A. Silva in a m e m o  
dated August 17, 1979. 

m 
FACT SITUATION: 

Arizona Revised S t a t u t e s  sect ion 32-1724, subsection A provides t h a t  applicants 
fo r  a cer t i f ica te  t o  p rac t i ce  op tomet ry  shall  be  given a n  examination,  as follows: 

D 
"A. Applicants for  a c e r t i f i c a t e  shall b e  given an  examination on t h e  subject  

m a t t e r  current ly  being t augh t  in t h e  accredi ted universi t ies o r  schools of 
optometry." 

The grading of t h e  examination is defined in Arizona Revised S t a t u t e s  sect ion 32-1724, 
B subsection B as follows: 

"B. A grade  of not  less than seventy-five per  c e n t  in e a c h  subject  i s  required t o  
pass t h e  examination successfully." 

According t o  t h e  board of op tomet ry  president, t h e  board th i s  year  intends t o  grade 
t h e  writ ten portion of t h e  examination "on a curve" and intends t o  a c c e p t  as passing all 
scores  tha t  a r e  within one s tandard deviation below t h e  mean score  fo r  e a c h  subject. The 
wri t ten  examination is  typically adminis tered t o  approximately 50  persons at e a c h  sitting. 

QUESTION PRESENTED: 

Is t h e  p rac t i ce  of "curving" t h e  examination within t h e  legal  purview of t h e  board? 

DISCUSSION: 

"There is no sa fe r  nor b e t t e r  se t t l ed  canon of in terpreta t ion than t h a t  when 
language is c lear  and  unambiguous it m u s t  be held t o  mean wha t  i t  plainly expresses." 
DeWitt v. Magma Copper  Company, 16 Ariz. App. 305, 492 P.2d 1243 (1972). Sutherland,  
Sta tutory  Construction, 4 th  Ed,, s e c t i o n  46.04. The  language of Arizona Revised S t a t u t e s  
section 32-1724 plainly expresses t h a t  in  order fo r  a n  applicant t o  successfully pass t h e  

B optometry  examination, t h e  applicant mus t  receive  a grade of a t  l eas t  75% in e a c h  t es ted  
subject. 

IX- 1 



The t e r m  "per cen tw rneans ". . . a s  many par ts  in t h e  hundred o r  s o  many 
hundredths." Black's Law Dictionary, 1293 (4th Ed. 1951). If t h e  o p t o ~ n e t r y  examination 
consists of only a wri t ten  examination and t h a t  examination is  graded on a curve,  t h e  
board of optometry  is  not complying with t h e  s t a tu to ry  manda te  s ince  t h e  passing r a t e  on 
an examination graded on a curve would not  necessarily b e  75%. 

In Laws 1979, Chap te r  50, sect ion 6, Arizona Revised S t a t u t e s  sect ion 32-1724 was 
amended in pa r t  t o  remove t h e  requirement  of a wri t ten  examination. I t  appears  then 
t h a t  t h e  optometry  examination could consist  of a n  ora l  or  pract ica l  examination a s  well 
a s  a writ ten examination.  However, t h e  requirement  st i l l  remains tha t ,  in order  t o  pass 
t h e  examination, a n  applicant must receive  a grade of not  less t h a n  75% in e a c h  subject. 

CONCLUSION: 

Grading t h e  op tomet ry  examination on a curve  does not comply with t h e  s t a tu to ry  
requirement tha t ,  t o  successfully pass t h e  optometry  examination,  a n  appl icant  must 
receive a grade of not  less than  75% in e a c h  subject. 

cc: Gerald A. Silva 
Performance Audit Manager 
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rcy;irdlcss o I  whcthcr actual illjury t o  the patient is estnblishcd. 
( 4 )  i\ practitioner has [lino\\,inply] violated any  provision of this act ,  

tlie ;rpplic;tblc pr:ictice act.  or licensing board regulations promulgated 
urider the pro\,ihions of this ; ~ c t .  

( 5 )  r\ practitioner h;rs continued t o  practice al though he has become 
unl'it t o  pr;ictice tiis professicin due to: 

( i )  1'rofcv.ion;tl irlcoriipc.tcnce. 
( i i )  f';iilure t o  keep nbre;lst of current professional theory a n d  pr;rc- 

tlcc. 
( i i i )  f'li\sic;il o r  nirnt:rl dis;tbility. 
( iv)  /ldriictiori or sc\.crc dependency upon ;rlcoIiol o r  othcr  drugs 

u h i c h  endangers the public by impairing n pr;ictitio~icr's ability t o  prac- 
t ice safcl!,. 

( 6 )  A pr;rctitioner has engagcd in a course of lewd or  immoral  con- 
duct in connection with the deli\,cry of health care services t o  patients. 

( b )  A licensing hoard or  Ilcaith Occupations Council m;iy ordcr  a 
pr;ictitioncr t o  submit t o  n reasonable physical o r  mental examinat ion 
i f  his physical or mental  capacity t o  practice safely is a t  issue in a discip- 
lin;iry proceeding. 

(c)  Failure t o  cc>rnply with a board or  Health Occupations Council or- 

X 
dcr t o  subniit  t o  a ptiysical o r  mental examinat ion shall render a practi- 

I t ioncr liable t o  the summary  revocation procedures described in Section 
a2 3 0 3 ~ ) .  

Section 302. [Rpcei\,in,q arlrl Processing Complaints.] 
(a)  T h e  Health Services Complaints  Unit of the Health Occupat ions 

Council shall receive co~liplaints  concerning a practitioner's business o r  
professional practices. Complaints  received by any  licensing board sh;tll 
be promptly forwarded t o  the Complaints  Unit. Each complaint  received 
shall be logged. recording the practitioner's name, name of the com-  
plaining party. date  o f  the complaint ,  and  a brief s ta tement  of the com- 
plaint a n d  its ultimate disposition. 

( b )  Aftcr in~cst ig; t t ion for  the purpose of determining probable cause, 
the flenlth Services Cornplaints lJnit may  dismiss a n y  conlplaint when 
it appe;1rs that  prohn hlc c ; rux  cannot  be cstablishcd. -1~11~ complaining 
p;~rt!, 5h;ill he notified promptly of the dismissal itrid may appeal  the dis- 
ri l is\ ;~l  to  the [c.\ccuti\.c clircctor] [ l lcal t  ti ,Occupat ic~ns Council]. Each 
dismiss;~l slinll he reported t o  the Ilealth Occupations Council.  

( c )  Compl;rints which ;ire not disrnisscd may be referred to the appro-  
priate bo;ird t o  seek a n  adjustment bct\$cen the complaining p;lrty and  the 
practitioner. -The adjustment may incltrcie a n y  penalty enumer;rtcd in Scc- 
t ion 303 or  a n y  other  adjustment which is ;~cccpted by the board,  cornpl;\in- 
ing party, a n d  the pr;tctiticiner., Each a d j ~ ~ s i m c n t  sh;rll be rcportcd t o  the 
I l c ;~ l th  0cci1p;itions Council.  

( d )  Cornpl:rints which arc  not d i s ~ i ~ i s s e d  or  ;rdjusteti pursu;tnt t o  Sec- 
a m m a m a 

Sec. 302(a).  I his provi\ ion establishes a single unit f o r  recei\ir)g rc,n\ulricl c o r i i p l , ~ ~ ~ i t \  111 111;1rl! 

sti~tcs. ho;ird ol'lices arc l11c;lrcd i n  arcas other thari the si;rtc c;ipital I III\ ar r;~ngcri icr i~. c~ l - l~~ i . :~ t r c~ r i  ~ I I  11 
profcs5ion;tl \ocict~es. part-tinie staff. and related factor.; h;i\c i n  \()me c,i\c\ d ~ \ c o i ~ r ; ~ g c d  c ~ ~ ~ l \ c i m e r  
co t i~p l ;~~r i l s  : ind ' r~nderm~ncd conlidcncc i n  complaint d i \p< ) \ i t~on .  I lie t;i\L force c~~r l i - l ~ rdcd  th;~t ;I \11i~ lc .  
stnlc\vidc co t~ ip l ; t~ r~ ts  receiving unit would establish uriiforni st;ltc pol ic~cs rcg;trd~ng con ip l ;~ i~ i t \  \ \ I l tc l i  
would boo\! public confidcncc in thc discip1in;try prnccss. 

A c c ~ i t r : ~ l i ~ c d  in\c5tig:1tory u r ~ i ~  is also recommcndcd hy t l i r  I;I\L 1~)1i.c \1;1r1\ c1111\111t1cr 
con ip l ;~ i~ i l s  ;~g;iillst he;lltli ciirc pr;~ct i t ior i~'rs ;Ire sini i l ;~r dc;~ling \ \ ~ t h  drug\ or ;~l i .oh~l l  ;~hu\c.  h ~ l l ~ n g  
pr;~cticcs. :III~ ;~ t l \ c r t i \ i r~g .  -1he t;ish torcc tfcterr1111lcJ t t i ; ~ ~  tliere \\:I, ;I nccd I t ~ r  \pc ' i ;~ l~ \ t \  I n  
i~~ \cs r~g ;~ t io r i s .  etc.. hut tli;~t 11 W;IS ull\\isc for each Irl\cstlg;iror crl hc;~lth c;irc p r , ~ c ~ ~ t ~ , l r i c r \  11, he 
cmploycd hy and thcref~ i re  idcnti l icd \ r i th  a parliciil;lr hoard. I a h i i ~ g  i n \ c \ ~ t g : i t ~ \ c  t t u ~ ~ c \  ,I\\;I\ f rr i tn 
l iccnsi l~g ho;~rds arid \cstirig such re\ponsih~litic.; \ \ i t h  a st;ite ;Igenc! pcrcc~\ccl 10 he III~~.IIII.I~ ;IIICJ 
\ \ o rh~r ig  i n  I l ic  interes~ of the conrulticr should furthcr boo\t corl\l lnicr c t ~ n l ~ d e n ~ ~ c  111 llir ~CFIII.IIC~I~ 
procc\\. 

I n  ;~iI( i t t i ( i r~. 111e I:I\~ f ~ i ~ c c  dc te r r~ i i~ i cd  11ii11 f l icrc \\;I\ ;I I I ~ T ~  lo r  C I I ~ ~ I C ~ I I ~ ~ I I I O ~ ~  ,III(I ;I IIIII,IL!CI 
; ~ c c o ~ ~ ~ i t ; i h ~ I i t y  cil i r i \ e \ t i g ; ~ ~ i o ~ i  ;~c t~ \ i t i cs .  L11idcr 11ic ;IIIIOIIOIIII)II\ l>o,~tcf . truct i~~c*. \OI~IL. ho;11<1\ III,I! 
< , ~ ~ i p l o y  sc\er:il i~ ivc\ ! !~ !< i tor \  \\II\IC other\ CI~I~ICI! oric. pc! Ix![i\ p ; ~ r t - ~ i ~ i i c .  ,\\I I* . '  ,7d\ ;IIC l ~ k c l >  to  ;II~IIC 

:11.1t !tic! t~ccd niorc 111\c\tig;11(~;~. to  1 f c l  ;I hctter i n h  I t ~ c  1,1\h force clclcr ln~t i.d t I i ; ~ t  t IIL. h r \ l  \\;I\ 10  

:I( l i ictc l l ~ i \  ccic~tdiri, IICIII ; ~ ~ i c I ; c c i o ~ ~ ~ ~ t ; ~ h i l i t y \ \ ; ~ \  h! l i ~ ~ \ ~ ~ ~ g l l ~ c ~ ~ i ~ ~ ~ t i g . ~ t ~ ~ ~ r i ~ ~ t ; ~ I I  t r [ ~ o t t   to;^ ~ I I I~ Ic \~ . I Ic  

oflici;il r csp~ l t i \~h ic  i . ~  11ir p ro \ i \ i o t i  o l ' \ r ~ c l i  \ c r \ ~ c c \  I III\ OIIICI;II 111 c>ll~i.e \\1111lcl he. IT\~OII\IIIIC 101 

cIcci\ior~\ r c g ; ~ r i l ~ n g  t l i ~ ,  I! pc\ 01 [ i r ; l c l l t l ~ in~ r \  111 L..I\L.\ I,, Ilc ~ i ~ \ c \ l l p . ~ l c d  ,11111 \ 1 i t ~ 1 1 1 c f  he :~h lc  l o  ;~ l l c~~ . , t l c  
resoorCL'\ ; ~ ~ c o r d ~ l i g I y  0111' \ \ o ~ ~ l d e \ ~ ~ c c t  I I I \ C \ ~ I ~ . I ~ L I I ~  IO\ /~CLI . I~ I /C 111 \;IIIOII\ I \ f x ~ \ o l  I I ~ \ C \ ~ I ~ ~ I ~ I ~ I I , I I I ~ ~  
tile I;i\h lotee \\o~IIcI 111ge t11;1t I~II\ occur. I n  ; I L I ~ I ~ ~ ~ I I .  ~~L~III~IL.;II c ~ p c r t ~ ~ c  \\~111ld he ;1\,111;1hle. ;I\ 11 

c i ~ ~ r c r i t l ) ~  it. tIiro11g11 p r o l c \ \ ~ o r ~ ; ~ I  CK[~CIIS 1111 \,;III~I~I\ 

m m &lei\ a 



tiorr 3 0 ? ( b )  ;rnd ( e )  s I ~ : I I I  be rclcrrcd t o  ;I Iic:rring officer. A r~cprcscr~t:rli\.c 
of the 1lc;tlrll Scrvicch Cornpl ;~ints  Unit sllrtll present cvidcrlcc of violit- 
t i o n  t o  tlic 1ic;rring olficcr. 1 Ilc he;cring officer sh;~l l  1n;tkc findings of f i 1 ~ 1 .  

c t>riclu~ions o f  I;~tv. ;1rlJ scconirilcndatiorls aficr a hearing. .l.hc hearing 
olt iccr.5 finclings of f ;~c t ,  conclusioru of Inw. and r c c o n ~ i i ~ c n d a t i o n s  shill1 he 
I'ol \\:~rdccl t o  t llc 1le;rlth Occtiprrtions Council.  

( c )  I 'hc I lcrrlt 11 0ccup:ctions Council sh;~ll rcvicw t he lic;~ririg officer's 
fir~tlirigs of f ; ~ c t .  1 he Ilealtti Occup;ttions Council,  after a due  re\ic\v, and  
Ilcat-inp i f  ciccn~cd nd\is:thlc. shirll accept o r  rcjcct the 1ie;lring olliccr's 
Si:idinp oI' lac[ ;IS pr(,\,idctl in [tlic Admi t~ is t ra t i \~e  l'rocc(lurcs Act of this 
\ t L ~ t c ]  'I lie 1fe;tlth Occupatiolls Co~tricil  sI1;~Il issue ; I I ~  order  of its findillgs 
;ind i t >  ticcision ;IS t o  penalty, if any,  a n d  the ordcr  shall bc irnplcnicnted 
b\. thc ;\ppropri;\te bo;\rd. 

i f )  I)t'c.!sions of t hc fieitlt h Occupations Council [nay be appealed 
t t i t l ~ i n  30 rfa!.s t o  any  [circuit] court  of competent jurisdiction, a s  dcter- 
rnincd b!, the rules of  civil procedure. A license shall remain in effect dur-  
ing tile pcfidcncy of a n  appeal  unless revoked under  Section 303(c). 

(g) The  Ilealth Occupations Council shall have the power t o  subpoena  
\ v i t r l i ' ~ ~ f ~  i ~ n d  evidence in a n y  part of this state t o  compel  testimony in 
discipIin:tr)' proceedings. 

[ ( t i )  ,211 ciisciplinary proceedings held under thc authori ty  of this act 
arc  subject t o  t he procedural guarantees of the Administrative Proccdures 
Act of this state.] 

Section 303. [ I ) i , s t ~ i / ) l i r ~ a r ~  Sar~c~riorrr.] 
(;I) 'I'he Health Occupat ions Council may inlposc any of the following 

sarlctions. singly or  in cornbination. when it finds that a practitioner is 
guilty of any offense described in Section 301(a): 

( I )  Permanently rcvoke a pr;~ctitioner's license t o  practicc. 
( 2 )  Suspend a practitioner's license. 
( 3 )  Censure ;I pr:~ctitioncr. 
(4 )  lsstlc ;I letter o f  reprimitnd. 
(5 )  I'lnce a practitioner o n  probat ionary status a n d  rcquire tlie prnc- 

titioner to:  
( i )  Report regularly t o  tlic board upon  the matters which are  the 

basis of probat ion.  
( i i )  I.imit practicc t o  tllosc arcils prescribed by thc 1lc;tlth Occu- 

p;~t ions Council.  I 

( i i i )  ( 'ont inl~c or  rcnc\v profcssion;rl cdtrcntior~ until a satisfactory 
tlcgrcc of  skill h;ts bccn attained in those ;irc;rs which a re  tlic basis of' tllc 
prob;ltion. 

( h )  'I he 1lc;rlth 0ccitp;ttions Cor~nci l  may withdraw the probat ion if it 
f inds  that  the deliciencics which require disciplinary act ion h a ~ c  been 
remcdicd. 

(c)  1 hc 1le;rlth 0ccup;i t ions Council mrrv sunirn:~rily srrspcntf ;I prrlc- 

Set. 302(h). 7 he t a \ k  force rec~lmnicnd\  t h ; t t  \ t;ilcc r \ ; l r i i tne 11151 r l ~ l i ~ r ~ r r ~  r r o t r  tfii1111(11 /o r  
01 .~~1r i~~ i r io r rc1 l  I.r((.~rtirr,q Ooartlt. p u h t ~ s h e d  by the  h : ~ t i ~ ) n ; i l  A \ \ t l c ~ , t l r o n  0 1  A t t o ~ n c \ .  (icr1cr;tl. 
Cornrnittee on the Ollicc of At torney  Cicneral. 

S e c .  303(a). 'The t;rs k force determined tliat i t  is I he ~ n d l \  tdu:tl p r . t c t t t ~ ~ ~ n c r ' \  r c \ p o ~ ~ \ i h ~ l t t \  I I I  

n1;rint;lin ;t r~ l in tn lu r i i  lelel of con~petcnce .  The prnfr\ \ lon:t l  ; I ~ \ O C I ; I ~ I ~ I ~ ' \  I O I C  I \  C I I C O I I I ; I ~ C  

pritctitioricrh 111 r i i ; i i ~ ~ t ; ~ i n  o r  i r n p r o \ ~  cotiipetcncc th ro i lph  \tud! club\. oppor t l ln l l l c \  1111 L O I I ~ I I I I I I I I ~  

educiltion. \ell'-:i\\csrncnt prtxedure.\. a n d  :issoci;~tion\ n i ~ h  n i i n ~ n l r ~ r n  rcqllrrcnlcrtl\ 1111 r~lcrllhct\htp 
Starc po\crrlmcrll Is rcsponsrblc to r : i \ \u r ing  a n  adc i lu ; i~c  n l i n ~ r ~ ~ u l r i  Ic\c.l 111 ; I ~ P I I C C I  C ~ ~ I I ~ P C ~ ~ I I C C  I I l l \  I \  

c~r r r icd  o t ~ t  t l i ~ ~ l ~ ~ g l i  i l i i t i i i l  t c \ t i r~g  a n d  l i c c ~ i \ l ~ r c  p roccdu~c \  :\rid tl11111lg\l c , ~ ~ i l p I , ~ r r l t  ~ I I \ ~ \ ~ I ~ : ~ I I I I I ~  ;irid 

dr~cipl i11~.  I ' I ~ I ~ I - I ~ I I . \  crilorceti~cnt i \  p rob:~bl>,  I J I C  ri111\! ; t pp ropr~ ;~ tc  p ~ l \ c r r l r t ~ r ~ ~ ! ~ ~ I  rolr ! < I  crl\ltrc 

c t ~ ~ i i p c t c ~ i t  pi;icticr. 
111 r1l:triy sl:ttc\. cIi\c~plr~iiir\  h~x i rd s  h ; i \ c  co11tpI~t111cd th ; i t  tllcir ; I \ ~ ~ I I I J ~ I \ C ~  I t 7 1  c I ~ \ t ~ l p l i t l ; t ~ \  

s ; t~ic t io~is  II ;IVC hcc11 too 1i1~11led. I I C C I I \ ~  r e \  C > C : I I ~ I > I I  I \  1)lIc11 tlie t l r i l >  ;1\~111iihlc ~ : ~ I I L ~ I I O I ~  ; I I I ( I  11 I \  ;I \ t cp  
t h a t  ho , t rds  h a w  hccn hesitant to take f o r  all hill t l ~ c  rno\t \crloll\ c ;~ \c , .  I I l t \  \ r th \c~ . t lo r l  ; t t lcnlpt\  to 

C X ~ ; I I I L I  1Iie ; ~ I t e r ~ i ; ~ t ~ \ e \  ;r\;til;ihlc 111 the di\cipllrl;lry hod!. lo  irtcludc Ic\\cr pcrl.~Ittc\ pc;r~cd 111o1c 

spec11ic:tIly to  t11c I ~ ; I ~ I I I ~  nf I h c  i1iIr:rclion. t o r  ~\~i111plc. r c t ~ ~ r ~ r c l r i c r l l \  111 I I I I I I ~  p r~ i t t rc t ,  1 0  ~ L ~ I I C ~ I I I  

l u r lc t io~ l \  o r  lo t ; ~ L c  \p~,ci;tl rcri1cdl;il cdttc;lr i~)n rccognr/c t h . i t  tllc ~ I ; I ~ I I I I O I I C I  L . I I I  L O I I I I ~ I I I V  1 0  p ~ , t c ~ ~ ~ c  
c~)r~ipclc~i t l !  11 ccr1;1111 c o t l d ~ l i c l ~ ~ \  arc rllcr. I h C  r;lrlyc ,)I pcr1.tllic.r ~ll~,\~tlccl lull\ 111'. t r ~ ~ r ~ l c ~ r  ~ t r l  lllr 

cnlorc~ctiicnl ; rut l l r~r i r ! . I r~;rc l  11 ;I h: t \ l \-c\i \ l \ .  I lie I ; I \ L  lorcr ~ i o c \  11111 ~ C C ~ I I I ~ I ~ C I I I ~  I I ~ . I ~ I I ~ . I ~ ~ ~ I \  C ~ I I I I I I I I I ~ I ~ ~  

cdoc:ctiorl c\ccpt : I \  ;I hpccllic d ~ s c i p l ~ n ~ t r y  :lcrl\it\ 



t i t i o r i c ~ . ' >  l i c e n s e  i r l  ; t ~ l \ ; r r i c c  o f  ;I firl;rl a d i r t d i c ; i t i o n  or during t h e  ;rppe:ils 

p r o c e s s  i f  t h e  t l e ; i l t h  O c c u p n t i o n s  Council f i n d s  t h a t  a p r a c t i t i o n e r  r e p -  

r c h c n t s  n c l e a r  ; r l id  i n l r n c d i i r t c  d a n g e r  t o  t h e  p u b l i c  he ; i l t h  and s a f e t y  

it' I1e i\ ; r l l o \ \ c d  t o  c o n t i n t r e  t o  p r a c t i c e .  A l ~ r a c t i t i o n e r  ~ v h c l s e  l i c e n s e  i s  

~ ~ ~ s p e n c l ~ d  l t n d e r  t h i s  s c c t i o t l  sII;III b e  e n t i t l e d  to ;i h e a r i n g  b e f o r e  t h e  

1 l c ; t l t h  0 c c u p ; l t i o n s  C o u n c i l  n o  I i r t c r  t h a n  [20] d a y s  a f t e r  t h e  e f f e c t i v e  

d a t e  at t h e  s ~ ~ h p e n s i c i n .  I ' h e  p r a c t i t i o n e r  m;iy s \ t b s c r l r ~ e n t l y  a p p e a l  t h e  

s t l s p c r i ~ i o r l  t o  ;t~i!' [ c i r c u i t ]  c o u r t  of c o m p e t e n t  j u r i s d i c t i o n  as  d c t e r n i i n e d  

by t h e  r t t l c s  o f  c i \ . i l  procedure. 
( t i )  I l i e  I l e ; l l t h  O c c u p n t i c i n s  C o u n c i l  may re ins t ; t t e  ;I l i c e n s e  \ v h i c h  h a s  

b e e n  s i r s p e n d e d  u n d e r  t h i s  a c t  if. a f t c r  a h e a r i n g .  t h e  t l c ; t l t h  0 c c u p ; t t i o n s  

Council is  s ; t t is f ied t h a t  t h e  a p p l i c a n t  i s  ablc. t o  p r a c t i c e  t l i c  p r o f e s s i o n  

u i t h  r e n s o n n h l e  skill and s a f e t y  t o  p a t i e n t s .  A s  a c o n d i t i o n  of r e i n s t a t e -  

m e n t .  t h e  l i e a l t  h 0 c c u p ; i t i o n s  C o u n c i l  may i m p o s e  d i s c i p l i n a r y  or c o r r e c -  

t i \ e  1ne;lsurcs a u t h o r i r e d  u n d e r  t h i s  a c t .  

( c )  T h e  l l e n l t h  O c c u p a t i o n s  Council s h a l l  seek  t o  ~ i c l i i e v c  c o n s i s t e n c y  

in t h e  a p p l i c a t i o n  of t h e  foregoing s a n c t i o n s  and s i g n i f i c a n t  d e p a r t u r e  

f r o m  prior d e c i s i o n s  in\,ol\,inp s i m i l a r  c o n d u c t  s h a l l  b e  e x p l a i n e d  in t h e  

t l e a l t h  O c c u p a t i o n s  C o u n c i l ' s  f i n d i n g s  or o r d e r s .  

X A r t i c l e  I V  
I 
H [ P o \ v e r s  and D u t i e s  of B o a r d s ]  

0 

S e c t i o n  40 1 .  [Po\t,er.s n~zti Lluties of Boart/s.] Each l i c e n s i n g  board, w i t h  

r e s p e c t  t o  t h e  h e a l t h  o c c u p a t i o n s  or p r o f e s s i o n s  for which i t  w a s  e s t a b -  

l i s h e d .  s h a l l  e x e r c i s e  t h e  f o l l o \ \ , i n g  p o w e r s :  

( 1 )  l ' h e  b o a r d s  s h a l l  e s t a b l i s h  t h e  e d u c a t i o n a l  training and c o r n p e t e n -  

cy s t a n d a r d s  r e q u i r e d  for i n i t i a l  l i c e n s u r e  o f  h e a l t h  p r o f e s s i o n a l s  which 
t h e  h o a r d s  a r e  e n i p o w e r e d  t o  r e g u l a t e .  

(2) T h e  b o a r +  s h r i l l  e x a m i n e  for c o m p e t e n c y  e l i g i b l e  a p p l i c a n t s  

for t h e  l i c e n s e  w h i c h  t h e  board i s  e n l p o w e r e d  to  issue.  

( 3 )  '[-he b o a r d s  s h a l l  i ssue  l i censes  to  t h o s e  a p p l i c a n t s  who success-  

fully c o ~ n p l e t e  t h e  r e q u i r e d  l i c e n s u r e  e x a m i n a t i o n s  a r i d  r e n e w  t h e  l i censes  

of t h o s e  p r a c t i t i o n e r s  who c o n t i n u e  t o  m e e t  t h e  l i c e n s u r e  s t a n d a r d s  o f  
t h e i r  r e s p e c t i v e  p r a c t i c e  acts .  

(4)  T h e  b o a r d s  s h a l l  c o n ~ u l t  w i t h  and m a k e  r c c o m r n c n d a t i o n s  t o  t h e  

I1e; t l th  0 c c u p ; l t i o n s  C o u n c i l  w i t h  r e s p e c t  t o  ,;ill regu l ; r t i ons  p r o m u l g ; t t e d  

by t h e  f l c ; r l t h  O c c u p a t i o n s  Council w h i c h  a f t e c t  t h e  b o a r d ' s  j u r i s d i c t i o n  

or \ v l l i c h  r e q u i r e  p r o f e s s i c l n a l  c x p e r t i s e .  

( 5 )  - l t i c  b o a r d s  sh:i l l  a d v i s e   rid m a k e  r e c o r n n i e n d ~ t t i o n s  t o  t h e  

t i e a l t h  0 c c u p ; l t i o n s  Council or1 t n a t t e r s  c o n c e r n i n g :  

( i )  E x l x r i r n e n r ; t l  h e i t l t h  m ; l n p o \ v e r  p r o j e c t s  which may b e  a u t h o -  

r i l e d  u n d e r  S e c t i o n  203. 
( i i )  I ' r o p o s c d  e d u c a t i o n a l  or rnijnpowcr resc;>rch w h i c h  i s  V a l -  

i a n c e  w i t h  t h e  s c o p e  of p r a c t i c e  r e s t r i c t i o n s  o f  n p r o f e s s i o n ' s  respectit:; 

4 a a i a 

Scc. 303(r). I ' ro Ic \ \~o~i ; i l  ~ l ~ \ c i p I ~ t i c i s ; i  \~ in~c t i r i i c \  I c n p l l i ~  procc\\ I)IIL. p ~ o < c \ \ < ~ l  l,r\\ r c q ~ b ~ r ~ ~ \ I l i ; i l  
;I l ~ c c ~ i \ c c  he giic11 ;I l;rir o p p o r t ~ ~ n ~ ~ ~  111 he t ic;~rd il l i c i \  t o  hcd~ ,p r~ \cc l  01 ,I \.IIII,II)IL~ ~ I O ~ L ~ I ! \  11gl11 \II<.I~;I\ 
;I p ro l c \ \ i t i ~ l ;~ l  I~ccri \c. I l l is  nlcarir 111;1t a pr:~cl i t~orrcr r l i . ~ !  conllricre 1 0  p t . ~ c l ~ c c  \\IibIc ~ I ~ ~ I ] ~ ~ I I I ; I I !  

procccd~rlg\ ;rtc pcncli~ig. 
I - ron i  trmc I,, Ilrilc. Ircl her d ~ r c  to  n i c r~ t ;~ l  or ph!\icnl ~ l l n c \ \  (11 (ltl icr c.it~\c. a practilruticr hcc<irirc\ 

s ~ ~ d d e n l y  t111Iit 111 pr;rcticc \;ifcIy. I hi\ \cction p lo \ idc \  tlic ho,rrcl \<1t11 c ~ i ~ e ~ g c n c !  \ I I \~~~I~\III I I  ~ I I U L , I \  III 

thri\c c\.cnt\. I 1 1  c\crcl\c ll ie poucr. ;I cle;~r ; t r i t l  111111ic(lii1lc l I l re,~t ~ I L I \ I  c \ i \ t  111 l t i c  pr~hl lc ' \  \.iIcI\ I n  

order 111 prt i \ idc due procc\\ safegll;rrd\. the p l ; ic t i t i~r icr  it entitled 1 0  .I \pcc~l !  1ic,111rrj! o i l  lIrc rii,ilrcr. 

Scr. ZO.i(c). 1 Iic r;l\h force I\ c~~rrccrncd th;it puh l~c  ; i g c n c ~ ~ \  he ;rcc,>c~rll.~hlc 111 c ic~.lcd OIIILI.II\ 
i ~ i l ~ ~ t \  l i ; ~ \ e  h ~ c t i  111;rdc 1i1ro11gl111~1t t t ~ i \  lcg1\1;111o1i t t i  111;rkc IICCII\III~ ho;11<1\ , ~ c i t ~ ~ ~ ~ i t . ~ h l c  111 (1111ct to  

crisurc I l i i ~ t  [Ire l l c ;~ I t l i  Occ11p;1111in\ C.o~~neiI'\ ( I i \ c~p l~ r i ; r r~  po\ \cr \  arc c ~ c r c ~ \ c d  \ r ~ \ c l \ .  1111\ p r ~ n  I\IOII I\ 

includcd 1 I l i \  crl;~hlcs ;I re\ icu ing court to dctcrniinc \iticrhcr ;I I~ceri\ec t~,i\ rccci\cd eqr~;rl ~ r ~ \ l ~ c c  A n  
t1t111\11;rll! 111gl1 or lo\\  pcn;~lt:, niust II:I\.C ;I dcti1ori\tr;itcd i t ~ \ t ~ I i c ; i ~ i c i t ~ .  

SCC. 401. 13! i ~ d o l > ~ i o n  01 l t i i \  \cellon ;rnd Scctiori 202 0 1  tI~i+;tct. ;III I ,K I I IC I~~  tcgi~I;rtor\ h c ~ ; ~ ~ d \ c : ~ r i  
he hrollpht i t l i in  rhc ;~t lnr in~\ t r : l t i \e  \!sten> cotitcrnpl;itcJ h! rhc t:r\L IIIIL.~. I Ilc hr1.11 t l  ['o\\cI\ 11,ccd 111 

111is \eelioll ;Ire set out 111 ~ndie;r~c [tic I ~ i r c e c ~ t ~ ~ I ~ \ ~ ~ t i ~ e o ~ ~ e e t ~ i ~ ~ ~ g t t i ~  ~cI ; I I I \c  ~ i o \ \ c t \  111 IIIC h , t ; ~ ~ d \  
c o n i ~ i ~ ~ c d  10 tlie pn\\er\ ol  tlie I l c i ~ l r t i  Occup,ction\ C'ouncil. i tic pro\ i\ron\ Ir\tcd iicre ,~[rpl! t o  hcr.c~J\ 
gcncr;~lly. Spcc~i i l  pro\ i \ ionr  ma! he needed t o  iriclr~de al l  the pouers and dut~c\currcrl t l !  c.1111cc1 out h! 

p;irticul;ir ho;ird\ i n  ;I gl \cn \r;ite. 
Scction ?07(:1) 0 1  (h i \  ;ict repeals :ill es~st ing hoard pouer \ .  1 hl\  \cctli in cetic\ h i c k  to  tlic h < i ; ~ ~ d \  

cert;riri u n ~ l o r ~ i i  po\ lcrs .4 \ccond ;ippro;ich uou ld  he ~ r~se lcc t i \ c l !  r ~ , p ~ . r l  ~n the t ~ ~ p ~ , . i l c ~  c l , i ~ ~ \ c t \ c e t ~ ( ~ n  
503)  portlons of existing pritctice acts to  create the \,rme rel;~t lon\hlp\.  1 t i t \  I c g ~ \ l ~ ~ l r v n  , i dop~ \  t l ~ c  I~ i rn i c r  
approach hcc;~llse of i t \  sirnplicil!. 

Sornc oS tlie powers ceded hack to  t h e  hoard\ includrd the con i t ruc t~on  and a t l i n i n i \ t t . ~ r ~ ~ ~ n  01 
es;tmi~intions. I t i  some st;itcs. hoards employ outside examiners in  ;rddttion to  Ihc u\c 01 ho;~r t l  ~ i i ~ , ~ n h c r \  
l o  condr~ct cx;lnls. I-tie t;tsl\ l'orce would support the u\c ol cori\ult;~rlts 101  C\;II~III I ; I~I~I~ Ii11ictio11\ 

'I lie t;l\L lorce seeks to  e n i p h a ~ r e  the ho;rrds' rolc i n  m;rttcr\ recjlllrrrlg tccl ir i~c;~l ;~n ( l  pl  o I c r ~ ~ ~ ~ n . t l  
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STATE C A P I T O L  

~fqoenix ,$r izonn  85007 

April 16 , 1979 

Martin Laderman, President 
State Board of Optometry 
Room 418 
1645 West Jefferson 

, 

Phoenix, Arizona 85007 

Re: Request for Certification of 
Rules R4-21-03 and R4-21-04 

Dear Dr. Laderman: 

We have reviewed the above-referenced rules approved by the 
Arizona Board of Optometry on January 22, 1979, and have 
determined that the rules must be rejected for the following 
reasons. 

Subsection D of Rule R4-21-04 reads as follows: "No 
optometrist shall violate the rules and regulations of the 
Federal Trade Commission," This provision constitutes an 
improper delegation of authority by the Board of Optometry to 
the Federal Trade Commission. 

Rule R4-21-03 is not in proper form for the following 
reasons. The use of the term "you must first be certified" 
implies that, in addition to being certified by the American 
Academy of Optometrists and/or the College of Optometrists, 
there are additional requirements not specified in the rules. 
The use of the phrase "or other means or methods recognized by 
the Boardn is not sufficiently specific to be valid. 

Finally, subsection B-1 conflicts with subsection B as 
written. The following change in form is suggested: 

B. No optometrist shall in any manner 
advertise or hold out to the public that his 
services or abilities are superior to those of 
any other licensed optometrist except that an 
optometrist may advertise as a specialist if he 
has been certified by the American Academy of 
Optometry as a diplomat in that specialty or as a 
fellow in the CaLlege of Optometrists in vision 
development. 
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In reviewing the rules submitted, it has come to our 
attention that there may be additional problems with Rule 
R4-21-04.B. due to the requirement of Rule R4-21.04.B that 
every optometrist perform a complete minimum examination which 
includes 13 different findings on every patient. The require- 
ment may be in violation of state and federal antitrust laws. 
Moreover, as your legal adviser, we feel it is our duty to 
advise you that, under recent court decision, the Rule may be 
invalid as an unreasonable restraint of trade. 

Under Arizona law, the practice of optometry involves a 
broad range of services, including 

[tlhe examination and refraction of the human 
eye and its appendages, and the employment of 
any objective or subjective means or methods 
other than the use of drugs, medicine or 
surgery, for the purpose of determining any 
visual, muscular, neurological or anatomical 
anomalies of the eye, the use of any 
instrument or device to train the visual 
system or correct any abnormal condition of 
the eye or eyes and the prescribing, fitting 
or employment of any lens, prism, frame or 
mountings for the correction or relief of or 
aid to the visual function. 

Ariz. Rev. Stat. Ann. S 32-1701.3. 

An individual patient might require one or more of those 
services at any given time. But in order to obtain any 
optometric service from a licensed optometrist in the State of 
Arizona, a patient must undergo and pay for the complete 
minimum examination required under Rule R4-21-04.B. On its 
face, the Rule therefore appears to interfere with the 
patient's ability to purchase needed services at the lowest 
possible price, and to further inflate the spiraling cost of 
health care by requiring the public to pay for optometric 
services that may be unnecessary. For example, a patient who 
wants only a prescription for eyeglasses consisting of the four 
findings detailed in Rule R4-21-04.c1 is required under 

1, Rule R4-21-04.C, as amended, provides: 

Any prescription by any optometrist in the state of Arizona 
shall contain these minimum findings: 

1, Refractive power of lenses desired, 
2. Reading addition and type of bifocal prescribed. 
3. Inner-pupelary distance (far and near) . 
4. Signature of refractionist and date of refraction. 
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subsection B to pay far additional findings regarding 
ophthalmoscopic factors, color vision and numerous other 
procedures.2 In addition, the Rule appears to present an 
unnecessary cost barrier to a patient who wishes to change 
optometrists or to purchase selected services from an 
ophthalmologist, since it requires the patient to pay the 
optometrist for a "complete minimum examinationn even if the 
required findings have recently been made by another fully 
qualified eye care provider. 

Because the "complete minimum examinat iont' bundles together 
a number of procedures which might otherwise be purchased 
separately, the Rule requiring their purchase on the patient's 
initial visit to an optometrist may constitute a "tying 
arrangement." The courts have long held that it is unlawful 
for a seller of goods or services to condition the sale of one 
product or service (the "tying" product or service on the sale 
of another product or service (the "tiedw ~roduct or service). 
E.g., Northern Pacific R. Co. v. United ~tites, 456 U.S. 1 - 
(1958). When the seller has control over the tying product, a 
tying arrangement is a per se violation of 5 1 of the Sherman 
Act, 15 U.S.C. S 1, and the-niform State Antitrust Act. Ariz. - -  - 

Rev. Stat. ~ n n . - ~  44-1402. E.g., International Salt Co. v. 
United States, 332 U.S. 392 (1947). In this case, Rule 
R4-21-04.B controls all optometrists in the State of Arizona 

2. Rule R4-41-04.B, as amended, would provide: 

Any optometrist in the State of Arizona shall make a 
complete minimum examination and shall keep a record of the 
following conditions of every patient examined: 

Case history. 
Aided and unaided visual acuity. 
External examination. 
Ophthalmoscopic examination. 
Corneal curvature measurements. 
Retinoscopy. 
Amplitude of convergence and accommodation. 
Phoria and duction findings. 
Subjective findings. 
Fusion. 
Color vision (initial examination). 
Visual fields. 
Prescription given and visual acuity attained. 

The current rule lists 15 required findings. 
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and, by forcing consumers to purchase a "complete minimum 
examination" in order to obtain any optometric service, it has 
a substantial anticompetitive effect. 

The sale of distinct products or services as a single unit 
is a recognized form of tying arrangement. See, e.q., United 
States v. Loew's, Inc., 371 U.S. 38 (1962). For example, the 
practice of furnishing copying machines and paper only as a 
package for a package price was held to be an unlawful tvins 
arrangement in Advance Business Systems and Supply Co. v: SCM 
Corp., 415 F.2d 55 (4th Cir. 1969), cert. den. 397 U.S. 920 
(1970). Recently, the United States Supreme Court heid that a 
public utility's program of giving free- light bulbs to its 
residential electric users was an unlawful tying arrangement 
which in effect forced electric users to get their bulbs from 
the utility. Cantor v. Detroit Edison Co., 428 U.S. 479 
(1976).3 The requirement that every patient has a "complete 
minimum examination" on his or her initial visit to an 
optometrist has an equally coercive and anti-competitive effect 
because it forces the patient to purchase the thirteen required 
findings from the optometrist. 

According to recent decisions of the Supreme Court, e.q., 
City of Lafayette v. Louisiana Power & Light Co., 98 S.Ct. 1123 
(1978), the fact that Rule R4-21-04.B was adopted by the Board 
rather than by private individuals does not make it-immune from 
antitrust scrutiny. While the Arizona Legislature has 

. delegated authority to the Board to make and amend rules and 
regulations governing the practice of optometry, Ariz. Rev. 
Stat. Ann. § 32-1705.A, that delegation of authority does not 
exempt the Board from the antitrust laws. To fall within the 
"state actionn exemption from the federal antitrust laws, Rule 
R4-21-04.B would have to be mandated by the Legislature, 
Goldfarb v. Virginia State Bar, 421 U.S. 733 (19751, and the 
statute which grants rule-making -authority to the Board gives 
no indication that the Legislature expected the Board to 
require every optometrist to perform a "complete minimum 
examination" on every patient. Ariz. Rev. Stat. Ann. 5 
32-1705.A. To the contrary, the express limitations which that 

3. A similar practice called "bundlingn once prevailed in the 
computer industry. Under that practice, a manufacturer of 
computer hardware provided computer software programs and other 
services to its hardware customers at no additional charge, 
thereby limiting the competitive market for the software 
programs and other services. See qenerally, Control Data -' 
Corp. v. International Business Machines Corp., 1970 CCH Trade 
Cas., Para. 73,297 (E.D. Minn. 1970). 
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statute places on the Board's rule-making authority clearly 
reflect the Legislature's intention to preserve competition in 
the field of optometry, for the statute specifically forbids 
the Board to adopt any rule that would regulate optometrists1 
prices, location, billing or advertising (other than the false 
or deceptive advertising proscribed by A.R.S. 5 44-1481). Id. 

Moreover, Arizona's Uniform State Antitrust Act was enacted 
in 1974 without any exception for Rule R4-21-04.B or any other 
regulation of the State Board of Optometry. Ariz. Rev. Stat. 
Ann. 5s 44-1401 et seq. Consequently, the Rule is subject to 
both federal andstate anti trust laws. (See Arizona Attorney 
General Rule No. 132 dated September 8, 1978, and Opinion of 
the Arizona Attorney General to Arizona State Board of 
Accountancy dated September 19, 1975, 1975-2 CCH Trade Cas., 
Para. 60,529.) 

In order for this office to certify Rule R4-21-04, we would 
request that the Board provide us with information substantiat- 
ing the need for all 13 findings contained in the Rule and an 
explanation of why an optometrist cannot rely on part or all of 
such findings made recently by another individual qualified to 
make such findings. 

Sincerely, 

BOB CORBIN 
Attorney General 



APPENDIX XI1 

ARIZONA LEC;ISLATIVE COUNCIL 

M E M O  
May 21, 1979 

TO: Douglas Norton, Auditor General  

FROM: Arizona Legislat ive Council 

RE: Request  fo r  Research and S ta tu to ry  Interpreta t ion (0-79-34) 

This is in response t o  a request  submit ted on your behalf in a memo by Gerald A. 
Silva d a t e d  April 26, 1979. 

QUESTIONS PRESENTED: 

A r e  any of t h e  following rules promulgated by t h e  Board of Optometry  in conflict  
with s t a t e  or federal  an t i t rus t  provisions? 

1. R4-21-02.A.1 - prohibiting an  optometr is t  f rom paying or rewarding a person 
for services  in securing, soliciting or  s teer ing pa t i en t s  o r  pat ronage t o  himself. 

2. R4-21-03 - prohibiting an  optometr is t  f rom using ce r ta in  advertising. 

3. R4-21-04.B - requiring a n  op tomet r i s t  t o  perform a comple te  minimum 
examination of every patient .  

DISCUSSION: 

1. Question 1 presents a difficult issue t o  analyze. The  Board of Optomet ry  has 
promulgated A.C.R.R. R4-21-02, which reads  in part :  

A. I t  shall b e  grounds for  suspension or  revocation of license for  an  
op tomet r i s t  in t h e  S t a t e  of Arizona to: 

1. Employ or agree  t o  employ, t o  pay o r  promise  t o  pay, or reward or 
promise t o  reward in any manner  t o  any person, f irm, association, 
partnership,  or  corporation for services  in securing, soliciting or s teer ing 
pa t i en t s  o r  pat ronage t o  himself o r  any o ther  optometr is t .  

T h e  rule prohibits a prac t i ce  known as  "fee  referrals". According t o  t h e  cur ren t  
president of t h e  Board of Optometry ,  t h e  rule was  promulgated t o  combat  what  t h e  Board 
apparently viewed a s  an  unethical  p rac t i ce  among optometrists .  

Stephanie W. Kanwit, director of t h e  Chicago regional o f f i ce  of t h e  Federal  Trade 
Commission (FTC), noted in her  address before  t h e  American Bar Association's Ant i t rus t  
Law Sect ion t h a t  "It is a difficult task t o  t r y  t o  judge when professional regulations (such 
as codes  of ethics)  . . . do prevent  harm t o  t h e  public, and when . . . they merely res t ra in  
compet i t ion between practi t ioners and ul t imately  increase  t h e  c o s t  of services." (See 
Kanwit, FTC Enforcement  Effor ts  Involving Trade  and Professional Associations, 46 
Ant i t rus t  Law Jourrrai, 640, 54 1 (1 978))- 
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Without more  fac tua l  evidence th is  rule would seem t o  have a s  i t s  basis an e thical  
consideration a s  well as an  optometrist 's  pecuniary interest .  The c i rcumstances  and 
manner  of cl ient  solici tat ion a r e  of important  concern a s  will b e  noted in l a t e r  discussion 
of th i s  point. 

For purposes of our analysis, an  analogy may be  drawn t o  a somewhat  similar 
p r a c t i c e  known a s  "fee  splittingu which exis ts  within t h e  legal profession. Banned by t h e  
American Bar Association s ince  1928, t h e  p rac t i ce  involves t h e  payment of money by one 
lawyer who has handled a legal m a t t e r  fo r  a c l ient  t o  another  lawyer who initially 
re fe r red  t h e  client. Usually t h e  amount  paid t o  t h e  lawyer who has done nothing more  
t h a n  r e f e r  a c l ient  t o  t h e  second lawyer is a portion of t h e  f e e  t h e  second lawyer received 
f r o m  t h e  client  for handling t h e  legal  mat te r .  According t o  a recen t  story in T h e  National 
Law Journal, February 26, 1979, at 1, col. 1, many lawyers favor  t h e  ban agains t  fee 
spl i t t ing because they consider t h e  pract ice  t o  b e  nothing more  than a kickback which 
in f la tes  t h e  price of legal  services t o  consumers and results  in payment t o  a lawyer who 
has  done no work. I t  i s  repor ted t h a t  f e e  spli t t ing between lawyers is very common w>d 
despi te  t h e  ban few disciplinary act ions  a r e  ever  brought. 

I t  is for  several  reasons t h a t  s o m e  states a r e  modifying t h e  rule banning fee 
spli t t ing between a t torneys  under ce r ta in  circumstances.  In Florida, Massachusetts  and 
Texas  one  of t h e  c i rcumstances  is c l ient  consent. According t o  T h e  National Law Journal, 
April 2, 1979, at 3, col. 1, California has also proposed a change in its Rules of 
Professional Conduct fo r  Lawyers which would permi t  f e e  spli t t ing if t h e  c l ient  consents 
in writ ing and t h e  t o t a l  f e e  charged t h e  c l ient  is reasonable. 

A re la ted point involves c l ient  solicitation. According t o  The National Law 
Journal,  March 19, 1979, at 3, col. 1, Illinois is considering t h e  adoption of a code of 
e t h i c s  fo r  i t s  lawyers which would no t  only pe rmi t  f e e  spli t t ing (though t h e  referring 
lawyer  would remain responsible f o r  t h e  quali ty of services  delivered) but which would 
p e r m i t  c l ient  solicitation. However, solici tat ion would no t  be  pe rmi t t ed  when "coercion, 
duress, compulsion, intimidation, th rea t s ,  over-persuasion, overreaching or vexatious or  
harrassing (sic) conduct" is involved. 

In California, t h e  S t a t e  Bar has proposed revised rules for  lawyer advertising which 
include retaining t h e  present  ban on c l ient  solici tat ion in "a specif ic  or  part icular c a s e  o r  
mat te r"  - /%ly 31, 19787 - 344 Trade Reg. Rep. (CCH) 5. 

The  U.S. Depar tment  of Jus t ice ,  in presenting i t s  comments  on t h e  rules t o  t h e  
Board of Bar Governors of t h e  S t a t e  Bar of California on July 26, 1978, objected t o  t h e  
ban on solicitation. As repor ted in t h e  previously c i t e d  Trade  Regulation Reports: 

The Depar tment  said th is  type  of solici tat ion helps assure  t h a t  individuals 
will not  have access  t o  t h e  cour t s  because  of ignorance of t h e  law. Such 
solicitation o f ten  helps people receive  information necessary t o  se lec t  a 
lawyer at t h e  right t ime ,  t h e  Depar tment  said. The  Depar tment  urged t h e  
fashioning of a narrowly drawn rule t h a t  would prohibit solici tat ion only in 
those  c i rcumstances  likely t o  lead t o  undue influence or  something similar. 

The  Board's rule could be  construed t o  b e  a s  broad a s  California's proposed rule 
banning solicitation and thus objectionable. 
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STATE (COFfl4OllWEALTH) O F  ARIZONA 
STATEMENT O F  FEDERAL LAND PAYMENTS 

DURING THE P E R I O D  OCTOnER 1. 1979 THROUGH SEPTFMBER 30. 1980 

FEDERAL AGENCY MAKING PAYMENT AND TYPE OF PAYMENT 

USFI; U S F S  DLM tlL H RLM BLM FERC REFUGE REPORTFD 
NATIONAL BANKHEAD- MINERAL TAYLOR GRAZIIIG DANKHEAD- SALE POWER REVENUE BY RECOMVFNDED 

LOCAL U!IIT F O R E S T S *  JOI IES  LEASING S E C .  3 S E C .  15 JONES MAT. S A L E S  SIIARIIIG TOTAL !',TATF: ADJUljTt?T.NTS 

031001001 I 8 I t I 

1 17.416 1 1 335.C58 1 APACl!E COUNTY 1 317,642 1 
I 

031002002 
1 5,340 i 12.081 1 1 73;5711 1 COCHISE COUNTY 1 56,157 1 t 

1 I 
I t 

4 I I 031003003 
1 6.803 I '39'1 1 : ?:.;~!I,II?~ : CnCO!lT:IO COUNTY 1 2,782,639 1 

Oi l90400U ! I 

I I f1 ,71 lq1  1 173,tq5 1 G i L A  COUNTY 1 167,356 1 4 

I 

1 031005005 
I 1 15.981 1 1,929 1 I I ' .9.071: GSAHAY COUNTY 1 41.161 1 

I I I I , 
031006006 I t I I I I 

I 1 4 . 3 6 4 1  1 436,262 1 GREENLEE COUNTY 1 431,898 1 
, 

031007007 
1 19,604 1 9 . 1 3 5 1  1 205.775 1 ?!ARICOPACOUNTY 1 177.036 1 

, I I I 

031009008 I I 

1 55.171 1 I 1 b l l . U l 6 1  HO!!AVE COUNTY 1 9.245 1 
I , 

I , I I 031009009 
I I 1 12,647 1 , 1 652,286 j NAVAJO COUNTY 1 639,639 1 I 

I I , I 8 4 I I 

0j1010010 I 

1 2,019 1 12,507 1 1 90,133 I P I N f i  COU?ITY 1 7 5 , 6 0 7 1  
I 

o j l n l l o l l  I , 
8 1 826 1 31,997 1 I I I 1 62,498 1 P I N A L  COUNTY 1 29.675 1 

t I I I 

I 1 031012012 I 

I I 1 43,770 1 SANTA CRUZ COUNTY 1 43,770 1 
, I 

I 
I , 1 031013013 t 

1 2.199 1 34.720 1 1 '477,775 1 YAVAPAI C0U:lTY 1 440,856 1 1 
I I 

031014014 
1 23,071 1 1,041 1 1 ? I  ,793 1 YUtlA COUNTY 1 7 , 6 9 1 1  

I 8 1 
I 

1 135.378 1 1110.717 1 1 : 1 TOTAL 1 5,720,362 1 1 1 5,49h.Ur>6 1 1 
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I t  is apparent  t h a t  t h e  s a m e  e th ica l  concerns a r e  present  for t h e  profession of 
op tomet ry  as fo r  t h e  legal profession. 

Despi te  t h e  f a c t  t h a t  enforcement  of t h e  Board's rule prohibiting f e e  referra ls  may 
r e s t r i c t  t h e  r ight of a n  optometr is t  t o  conduct his business and solici t  c l ients  as h e  wishes, 
i t  is c l e a r  t h a t  t h e  consumer derives a benef i t  f rom enforcement  of t h e  rule. Even Illinois 
acknowledged t h a t  f e e  splitting between lawyers may drive up legal  f e e s  because t h e  
re fe r ra l  f e e  is included a s  pa r t  of t h e  cost  of doing business. Therefore,  by prohibiting a 
scheme of referra l  f e e s  t h e  cos t s  of professional services a r e  more  likely t o  remain 
uninflated and t h e  consumer is less likely t o  b e  harassed by solici tat ion efforts .  

As noted by a s taff  member  of t h e  Federal  Trade Commission, it is  possible t h a t  
under various f a c t  si tuations a number of an t i t rus t  theories could b e  successfully argued 
t o  d e f e a t  t h e  rule in question. These could be  drawn from t h e  l imitations and prohibitions 
included in this s ta te ' s  ant i t rus t  law, T i t l e  44, chapter  10, a r t i c l e  1, Arizona Revised 
Sta tutes ,  f edera l  ant i t rus t  laws including t h e  Sherman Act,  15 U.S.C.A. sect ions  1-7 or  
t h e  Federa l  Trade Commission Act,  15 U.S.C.A. sections 41-58. In addition, a Firs t  
Amendment  challenge could possibly b e  upheld a s  in t h e  r e c e n t  case of Bates  v. S t a t e  Bar 
of Arizona, 433 U.S. 350 (1977). (The Bates  c a s e  is of ten c i t e d  for  t h e  proposition t h a t  
t h e  F i r s t  Amendment's commerical  speech doctr ine  p ro tec t s  t h e  consuming public's "right 
t o  know". S e e  Meyer and Smith, At torney Advertising: Bates  and A Beginning, 20 
Arizona Law Review 427 (1978) for  a discussion of th is  issue. However, t h e  rule in 
question does not appear  t o  involve t h e  public's r ight t o  know excep t  when a less 
res t r i c t ive  a l ternat ive  t o  t h e  rule i s  involved, which is discussed l a t e r  in th is  memo.) 

We believe t h a t  i t  i s  unnecessary t o  reach  t h e  issue of whether  enforcement  of t h e  
Board's ru le  prohibiting referra l  f e e s  violates state or  federa l  an t i t rus t  law. Without 
addit ional  f a c t s  and much economic d a t a  t o  determine t h e  i m p a c t  t h e  rule has, i t  is not  
possible f o r  us t o  determine whether enforcement  of t h e  rule  res t ra ins  t r a d e  or  is an  
ant icompet i t ive  practice.  However, it is our opinion t h a t  even if t h e  rule was found t o  
res t ra in  t r a d e  or  t o  b e  anticompeti t ive,  t h e  rule would fa l l  within t h e  "public service  
aspect" specified in Goldfarb v. Virginia S t a t e  Bar, 421 U.S. 772 (1975). 

The Goldfarb case f i rs t  applied federal  ant i t rus t  laws t o  t h e  legal  profession. The 
U.S. Supreme Cour t  held t h a t  minimum f e e  schedules mandated by t h e  Virginia S t a t e  Bar 
were  anticompeti t ive.  However, t h e  c o u r t  l e f t  open t h e  question of whether professionals 
could ever  b e  t r e a t e d  differently f rom o ther  t r ades  fo; purposes of applying ant i t rus t  
laws. 

T h e  cour t  noted: 

T h e  f a c t  t h a t  a res t ra int  operates  upon a profession as distinguished f rom a 
business is, of course,  relevant in determining whether  t h a t  part icular 
res t ra int  violates t h e  Sherman Act. I t  would b e  unrealist ic t o  view t h e  
p rac t i ce  of professions a s  interchangeable with o ther  business activit ies,  and 
automat ical ly  t o  apply t o  t h e  professions an t i t rus t  concepts  which 
originated in other  areas.  The public service  aspect ,  and o ther  f e a t u r e s  of 
t h e  profession, may require t h a t  a par t icular  practice,  which could properly 
b e  viewed a s  a violation of t h e  Sherman A c t  in another  context ,  be  t r e a t e d  
differently.  Ld. at 788-89 n.17. 



In addition, in Boddicker v. Arizona S t a t e  Dental  Association, 549 F.2d 626 (9th  
Cir. 1977), ce r t .  denied, 434 U.S. 825 (1977), this  s a m e  fac to r  was described a s  one  which 
"contributes directly t o  jrnproving service  t o  t h e  public.'' 

The Boddicker case  involved appe l la te  review of an an t i t rus t  complaint  which had 
been dismissed on grounds t h a t  t h e  an t i t rus t  laws did no t  apply t o  a "learned profession". 
In this case  t h e  profession was dentistry. 

Here  t h e  circuit  cour t  could n o t  find t h a t  t h e  arrangements  complained of 
(requiring membership in t h e  American Dental  Association prior t o  membership in t h e  
Arizona S t a t e  Dental  Association) were  so  obviously designed t o  promote public service  
t h a t  an t i t rus t  laws would not apply because  of t h e  "learned profession" exemption. In i t s  
analysis, t h e  c i rcui t  cour t  declared: 

As w e  interpret  t h e  Cour t  D.s. s u p r e m a ,  t o  survive a Sherman A c t  
challenge a part icular pract ice ,  rule, or regulation of a profession, whether  
rooted in tradit ion or t h e  pronouncements of i t s  organizations, must se rve  
t h e  purpose for which t h e  hrofession exis ts  7 -  viz. t o  s e r v e  t h e  public. - Id. at 
632. 

The  c i rcui t  cour t  in  Boddicker c i t e d  a n  exhaustive study of t h e  legislative i n t e n t  of 
t h e  Sherman Act conducted by Rober t  H. Bork, U.S. Solicitor General  a t  t h a t  t ime,  as 
"no . . . other  than t h e  maximization of consumer welfare." - Id. at 632 n.lO. 

Even if a case  could be made  t h a t  t h e  Board's rule prohibiting referra l  f e e s  does 
res t ra in  compet i t ive  act iv i ty  o r  res t r i c t s  an  optometrist 's  r ight t o  freely engage in 
conducting his business and soliciting clients,  enforcement  of t h e  rule is consistent  wi th  
t h e  purpose of ant i t rus t  legislation which is t o  p ro tec t  t h e  consumer f rom harm by 
pract ices  which increase costs  and res t r i c t  consumer choices. 

When viewed f rom this perspective t h e  Board's rule prohibiting t h e  re fe r ra l  f e e  
. schemes appears t o  benefit  t h e  consumer by helping t o  maintain prices at a level  

commensurate  with t h e  cos t  of services actually performed. In addition, t h e  potential ly 
abusive circumstances of solicitation a r e  minimized. 

There  is a less res t r ic t ive  a l t e rna t ive  t o  t h e  rule's blanket prohibition. T h a t  is 
exemplified by t h e  f e e  spli t t ing rules promulgated fo r  a t to rneys  which require  c l ient  
consent  t o  t h e  f e e  splitting arrangement .  This p ro tec t s  t h e  consumer's "right t o  know". 
In addition, t h e  rule could require t h a t  t h e  client's f e e  remain reasonable. This p ro tec t s  
t h e  public f rom high costs  and permits  consumers t o  make t h e  choice fo r  the i r  own 
professional services. 

Additionally, we urge t h e  Board of Optomet ry  t o  review i t s  ru le  prohibiting 
re fe r ra l  f e e s  in light of t h e  comrrtents t h e  U.S. Depar tment  of Jus t i ce  made  with regard 
t o  California's proposed rules fo r  lawyer advertising. I t  is possible t h a t  t h e  Board's f e e  
referra l  rule could be more  narrowly drawn. In t h a t  case ,  appropr ia te  act ion should b e  
taken.  

2. Question 2 asks whether  A.C.R.R. R4-21-03 promulgated by t h e  Board of 
Optomet ry  violates ant i t rus t  laws. 



That  rule provides that:  

A. No optometr is t  in t h e  S t a t e  of Arizona shall use advertising of any  kind 
or na tu re  which is misleading, fa lse ,  decept ive  or  inaccurate  in any m a t e r i a l  
part icular,  nor shall an  optometr is t  misrepresent any ophthalmic mater ia l ,  
optometr ic  services, credi t  terms,  or  values o r  t h e  na tu re  or  form of t h e  
p rac t i ce  conducted by t h a t  op tomet r i s t  or  group of optometrists .  No 
ophthalmic mater ia l  shall be  adver t ised unless i t  is described fully and  
truthfully in al l  of i t s  component parts .  

B. No optometr is t  shall in any manner  adver t ise  or hold o u t  t o  t h e  public 
t h a t  his services or  abilities a r e  superior t o  those  of any other  l icensed 
optometrist .  

C. Every optometr is t  whose n a m e  and address  appears in any adver t isement  
or  directory shall be personally responsible t o  have knowledge of t h e  
con ten t s  of t h a t  adver t isement  o r  directory.  

This rule must be  analyzed in light of t h e  following information. Section 202 of t h e  
Magnuson-Moss Act ,  P.L. 93-637, 88 Sta t .  2183 (1975) author izes  t h e  Federa l  Trade 
Commission t o  prescribe t r a d e  regulation rules which specifically define acts o r  pract ices  
which a r e  unfair or decept ive  in or  a f fec t ing  commerce.  The F T C  t rade  renulation rules 
can  preempt  state law - ( see  Kanwit, FTC- Enforcement  Effor ts  1nvolviG Trade  and 
Professional Associations, 46 Ant i t rus t  Law Journal  640, 646 n.23 (1978)). 

The FTC t rade  regulation rule re la t ing t o  advertising of ophthalmic goods and 
services  (43 Fed. Reg. 23992 (1978) ( to  be  codified in 16 C.F.R. P a r t  456)) has  been in 
e f f e c t  since July 13, 1978. The t r a d e  regulation ru le  specifically applies t o  optometrists .  

A.C.R.R. R4-21-03, subsection A prohibits t h e  fa lse  advertising of mater ia ls  or  
services  offered by an optometrist .  Since th is  ru le  clearly res t r ic ts  advertising it must  be  
in te rp re ted  in light of t h e  F T C  t r a d e  regulation rule relat ing t o  advertising of ophthalmic 
goods and services. 

The t rade  regulation rule, in sect ion 456.3, specifies ce r ta in  public res t ra in t s  and 
provides in pert inent part: 

I t  i s  an  unfair act or pract ice  . . . fo r  any state or  local government en t i ty  
or  any subdivision thereof,  state instrumentali ty,  or  state o r  local  
governmental  official  t o  enforce  any: 

(a) prohibition, l imitation or burden on t h e  dissemination of information 
concerning ophthalmic goods and services  by any seller or  group of sellers, 
o r  

(b) prohibition, l imitation o r  burden on t h e  dissemination of information 
concerning e y e  examinations by any refractionist .  PROVIDED: Nothing in 
subpart  (b) shall be construed t o  prohibit t h e  enforcement  of a state or  local  
law which permits  t h e  dissemination of information concerning e y e  
examinations, including information on t h e  cos t  and availability of those  



examinations, but requires t h a t  specified a f f i rmat ive  disclosure also b e  
included. 

In addition, sect ion 456.5(b) of t h e  t r a d e  regulation rule  prescribes c e r t a i n  
permissible s t a t e  l imitations on advertising. 

Where a s t a t e  or local law, rule or  regulation applies t o  al l  r e ta i l  
advertisements of consumer goods and services  (including a law, rule, o r  
regulation which requires t h e  a f f i rmat ive  disclosure of information o r  
imposes reasonable t ime,  p lace  and manner restrictions), such a law, rule, o r  
regulation shall not  b e  considered t o  prohibit, limit, or  burden t h e  
dissemination of information. 

This s t a t e  has enac ted  Arizona Revised S t a t u t e s  sect ion 44-1481 which prohibits 
B fraudulent advertising pract ices  in general .  St r ic t ly  construing t h e  language of t h e  t r a d e  

regulation rule, i t  is arguable t h a t  t h e  Board of Optomet ry  may not  promulgate  and 
enforce  i t s  own rule prohibiting fraudulent advertising of ophthalmic mate r ia l s  and 
optometr ic  services. However, th is  seems  unduly restr ict ive.  

8 
I t  is more  appropriate t h a t  t h e  Board of Optomet ry  should revise i t s  cur ren t  rule t o  

follow t h e  language of Arizona Revised S t a t u t e s  sect ion 44-1481 as it re la tes  t o  t h e  
advertising of ophthalmic goods and services  and should use t h e  definitions of t h e  l a t t e r  
t e rms  prescribed in t h e  t r a d e  regulation rule. This result  would e l iminate  any question 
t h a t  t h e  Board was a t t empt ing  t o  b e  generally more  res t r ic t ive  in permit t ing advertising 
than t h e  state. 

I, A.C.R.R. R4-21-03, subsection B prohibits a n  optometr is t  f rom advertising t h a t  h e  
is  a specialist.  The Board's rule does l imi t  t h e  dissemination of information concerning a n  
optometrist 's services in such a manner t h a t  it would conf l ic t  with t h e  previously c i t e d  
t r ade  regulation rule. 

I, However, th is  does not  mean  t h a t  t h e  rule could not  b e  revised so  i t  would comply 
with t h e  t r ade  regulation rule. T h e  Board is  not  precluded f rom promulgating a rule  which 
requires t h a t  "specified a f f i rmat ive  disclosure" a lso  b e  included in advertising. T h e  Board 
of Optometry  could revise its rule  t o  require ce r ta in  addit ional  information if a n  
optometrist  chooses t o  adver t ise  t h a t  h e  is a specialist.  For  example,  t h e  optometr is t  
could b e  required t o  include in his advertising t h a t  he  i s  a specialist  ce r t i f i ed  by t h e  

a American Academy of Optometry  or  o the r  organization which ce r t i f i e s  specialists  in 
optometry.  Revising t h e  rule would promote  increased consumer information,  would help 
prevent possible deception in advertising and would seem t o  implement  t h e  purposes of 
this state in regulating t h e  optometry  profession, as well  as public advertising, t o  benef i t  
t h e  public and t h e  purposes of t h e  F T C  t o  promote  consumer information and prevent  
anticompeti t ive practices.  

I, 
A.C.R.R. R4-21-03, subsection C would not  seem t o  conf l ic t  with t h e  l e t t e r  o r  t h e  

spirit of t h e  t r ade  regulation rule. 

3. Question 3 asks whether A.C.R.R. R4-21-04, subsection 8, which requires t h a t  
a n  optometr is t  perform a complete  minimum examination of every  patient ,  conf l ic ts  wi th  

@ ant i t rus t  laws. 



W e  concur in t h e  reasoning of t h e  At torney General  in a l e t t e r  da ted  April 16, 1979 
t o  Dr. Martin Laderman, current  president of t h e  Board of Optometry.  For  t h e  reasons 
discussed in t h a t  advisory opinion (of which you have a copy), we believe t h a t  t h e  Board 
rule conflicts  with ant i t rus t  laws. 

Finally, i t  should be  noted t h a t  t h e  rules of t h e  Board of Optomet ry  which you 
question p reda te  t h e  t r ade  regulation rule. The  Board shpuld be  encouraged t o  review i t s  
rules in l ight of t h e  t r a d e  regulation rule. In addition, t h e  federal  t r ade  regulation rule 
has been appealed t o  t h e  U.S. Cour t  of Appeals in Washington, D.C. I t  i s  important  t o  
remember t h a t  this  is a rapidly developing a r e a  of t h e  law. We suggest t h a t  t h e  Board of 
Optometry  continue t o  consult with t h e  At torney General  on m a t t e r s  relat ing t o  anti trust .  

cc: Gerald  A. Silva 
Perf  orrnance Audit ~ a n a ~ e r  



APPENDIX XI11 

TO: 17au;: :; it. Y.zrton. -?uditor Gene ra l  

i< E: i:eq:!cst f ~ r  i?.ttsearch and S t a t u t o r y  1ntcrpreta:iori (0 -79-42)  

This is in rcspense  t o  a r eques t  rnride on your behalf b y  G e r a l d  A. Silva in a m e m o  
c h t e d  \I,:. 12. 13;9 and  by 3irn Sexton  in a cor:\*crsation on .7une 7, 1979. 

Accord ing  t o  A r i ~ o n a  Revised  S t a t u t e s  s ec t ion  32-1795, subsec t ion  D, t h e  ;'irizona 
S t a t e  Doard of Op tomet ry :  

... shal l  m e e t  a: leas t  o n c e  e a c h  yea r  at t h e  capi:oi a n d  a t  s u c h  o t h e r  t i rnes 
and  p l aces  2s  i t s  presideitt  or t h e  governor  m a y  des igna te  by ca l l .  T h e  board  
shal l  k e e p  a record  of i t s  acts, r e c e i p t s  and  disbursements, a n d  of 
examina t ions  held,  wi th  t h e  n a m e s  and addres ses  of t h e  app l i can t s  a n d  :he 
r e su l t s  t h e r e o f ,  t h e  narnes of a l l  persons t o  whom c e r t i f i c a + e s  have  been  
i ssued ,  t h e  d a t e  of i ssuance  a n d  al l  renewals .  All  such  r eco rds  sha l l  b e  
public. 

QUESTIONS PRESENTED: 

1. Docs  t h e  pass/fai l  decision of  t h e  Bo,~rd c o n s t i t u t e  a l ega l  a c t i o n  which rnust be  
c o n d u c t e d  at a forrnai  h a r d  rrteeting and  included in t h e  Board minu te s?  

2. Does  t h e  disposition of a compla in t  by t h e  public  cigainst a r eg i s t e r ed  
optor r ;e t r i s i  c o r ~ s t i t u t c  a legal  ac t ion  by t h e  Board? 

3. If con te s t ed ,  could  a pass/fai i  decision b e  d e c l a r e d  r;r~ll o r  void if i t ' w a s  not  
conduc ted  a t  a f o r m a l  Board rneet ing and included in t h e  minu te s?  U'hat o t h e r  legal  
r s r n i f ~ c a t i o i i s  could  r c ru l t  frorn t h e  improper  hantlling of such  riecicions' 

1. The  bzs ic  ru le  of t h e  Ar izona  open rnce t ing  law ;>rcscribes t h a t  "All mee t ings  of 
a n y  i > ~ \ l i ~  body shnll be publ jc  mee t ings  and  all  persons  so des i r ing  shall b e  p e r m i t t e d  to  
~ i t t e r l d  ;in.! i r c ~ t . 3  ti> ' '12  r!clibcrations and  p r o ~ e ~ d i n g s . "  Ar izona  Rev i sed  S t a t u t e s  sr.ction 
33-43 1.0 1 ,  suhsc ::ion A. A "rnceting" acco rd ing  to Ar izona  Revir,ed S t a t u t e s  s ec t ion  
38-43!, p:ir,-igrnph 3 rs "...the ga the r ing  of a quorurn of ~ i l c r n b e r s  of a public  body to 
pro?osc o r  t a k c  legal  <<(:tion, inc i i~ding  any tleiiberatinrls w i th  r e s p e c t  t o  stfch <iction." *In 
t h i s  ~ o n : c ~ t ,  "lt?;;al ac t lonu  is "a c o l i r c t i v e  decision ... rnntlc b y  a rnajori ty of t h e  r n ~ r n b c r s  
of a p\:blir: bo-1) -.s-c*l?-,",; ?hc , . .~ . r>rr i f icd  sc:ope of  appo ,n t inen t  o r  a u t h o r ~ t y ,  and  t h e  
Idws '3f : h ! ~  ut3te.'' '37-i :.ma T?evised 5t3t ! : r s  vet :,n 3%-;3 1, p 1rak;rdph 2. 



Clear ly ,  t h e  A r i ~ o n a  open  m e e t i ~ g  1,aw (i ' irizon3 Revised  S t a t u t e s  s ec t ion  38-431 e t  
scq . ) ,  which is d a i g i ~ e d  t o  expose  t o  public  view all  rneet ings of any  public  body, appl ies  
t o  t h e  noa rd  of Op to ine t ry .  Op.  /"\tty. G e n .  No. 73-7 p. 4 4 ,  1975-1976. This  conclus ion  is  
giken g r e a t e r  urc ight  by t h c  f a c t  t h a t  t h e  l ~ g i s l a t u r e  r-eccntly a rnended t h e  o p e n  m e e t i n g  
l aw  t o  i n ~ k e  i t  c l e a r  t h t t  inee t ings  of a l l  bo3rds a n d  colnmissions which a r e  suppor t ed  in 
i ~ h c l e  or  in pa r t  by t a u  r ekenues  or  which  expend  T I X  revenues  a r c  sub jec t  t o  t h e  law. 
,\.rirc=rla Revised  S:att~:es s ec t ion  3s-431, L ~ W S  1978, c h n p t e r  SF;. sec t ion  1. 

:loreover, i i l t h o ~ ~ g h  t h e  open  rnee t ing  law c o r ~ t a i n s  c e r t a i n  e x c e p t i o n s  and  
l imi ta t ions ,  (:irizona Revised  S t a t u t e s  s e c t i o n  3s-431.931, none of ?hese  e x c e p ~ i o n s  and 
I i rni tat ions apply t o  t h e  f a c t  s i - tuat ion p rc se r i t rd  t o  us. 

'A'hzther t h e  law zppl ies - i f  t h e  Board  rnee t s  t o  consider  w h e t h e r  an app l i can t  shou!d 
bc issued or denier! a c e r t i f i c a t e  t o  p r a c t i c e  o p t o m e r r J f  in th i s  s t a t e ,  o r  when t h e  Board 
disposes of a compla in t  a g a i n s t  s [registered op to ine t r i s t ,  t u rns  on  t h e  ques t ion  of whe the r  
t h e  Board is m e e t i n g  t o  t a k e  leg 2.: ac t ion .  As used in ti le operi m e e t i n g  law,  t h e  t e r m  
l ega l  ac t i on  shoirld b e  cons t rued  broadly a n d  is no; oinly t h e  rnere f o r m a l  act of vo t ing  but  
inc ludes  discussions and  tie!iberatIons by rneinbers  of t h e  public bod), p r ior  t o  t h e  f i n d  
decision.  Op. A t ~ y .  Gen.  No. 75-8 p. 55,  1975-1975. The  Board is  e rnpowered  t o  issue 
c e r t i f i c a t e s  of r eg i s t r a t i on  t o  p r a c t i c e  o p t o m e t r y  in ;his s t a t e  t o  qua l i f i ed  appl icants .  
O n e  prerequis i te  t o  t h e  g ran t ing  of a c e r t i f i c a t e  is t h e  successfu l  pa s sage  by t h e  app l i can t  
of a n  examinat ion  conduc ted  by t h e  Board.  Ar i zona  Revised  S t a t u t e s  s e c t i o n s  32-1705 
and  32-1724. The re fo re ,  a n y  m e e t i n g  by a ma jo r i t y  of t h e  Boar-d t o  rna!;e a co l i ec t i ve  
decision pursuant  t o  such  s t a t u t e s  would b e  l ega l  s c t i o n  by t h e  Board. T h e  m e e t i n g  mus t  
t h e r e f o r e  be  open  t o  t h e  public  and  t h e  Roard  mus t  main ta in  w r i t t e n  m i n u t e s  which 
include an  a c c u r a t e  descr ip t ion  of al l  l ega l  a c t i o n  taken .  Ar i zona  Rev i sed  S t a t u t e s  
s ec t ion  38-431.01, subsec t ion  R. 

In addit ion,  Ar i zona  Rev i sed  S t a t u t e s  s ec t ion  32-1705, subsec t ion  B spec i f ica l ly  
requi res  t h e  Board t o  k e e p  a r e c o r d  of i t s  a c t s .  I t  would appea r  t h a t  a pass / fa i l  decis ion - of t h e  Board is an  "ac t"  which r equ i r e s  :he rnaintc-nance of  a d e q u a t e  records .  

2. Arizonc, Rev i sed  S t a t u t t : ~  s -c t ion  32-1755 au ihc r i ze s  t he  Board of O p t o m e t r y ,  
a f t e r  no t i ce  and  a hear ing ,  t o  suspend or  r evoke  t h e  c e r t i f i c a t e  of a r e g i s t e r e d  
op to rne t r i s t  f o r  c e r t a i n  reLsons. ~ Z r i ~ o n a  R e v l s c d  S t a t u t e s  s ec t ion  32-1756, subsec t ion  A 
r equ i r e s  t he  Doard t o  holtl a pub!ic hea r ing  f o r  t h e  purpose of d e t e r m i n i n g  i f  it should 
suspend or revoke  t h e  c e r t i f i c a t e  of a registered op tome t r i s t .  R c a d  t o g e t h e r ,  t h e s e  
s t a t u t e s  requi re  t h e  no;lrd t o  hold public  hea r ing  a f t e r  rece jv ing  n compla in t  aga ins t  a 
r eg i s t e r ed  optorne t r i s t  t o  dec ide  if t h e  op to rnc t r i s t ' s  c e r t i f i c a t e  should b c  suspended o r  
revoked.  Therefore, any  dec i i ion  made by a rnajorl ty of t h e  Ro'lrd pu r suan t  t o  t h e s e  
s t a t ~ i t c s  would fa l l  within t h e  d e f ~ n i t i o n  of legs1 ac t ion  by t h e  Board. 

3. Arizona Revised  St'-ltutes s e c t i o n  38-1131.05 requi res  t h a t  "All b r~s ines s  
t r a n s a c t e d  by any ;)ublic body during a m c e t i n g  held in violation of t h e  provisions of th i s  
a r t i c l e  st1a11 b e  nrlll a n d  ~ 'o id ."  A s t ~ . i ~ i  re<-iding of t h ~ s  s t s t u t e  s u g g e r t s  t h a t  a n )  desision 
.by t h e  Board of O p t o m e t r y  a t  an iniorrnal  rnce t ing  t o  de tc r rn ine  w h e t h e r  an  app l i can t  
should bc  issued a c e r t i f ~ c a t c  t o  p r a c t i c e  o p t o m e t r y  w ~ t l ~ o u t  inclutling t h e  decision in t h e  
rnlnutes  would b e  n r~ l l  2nd void. The Ar i zona  C o u r t  of  ,Zppenls r e c e n t l y  held t h a t  if a 
m e e t i : ~ g  compl ies  ,.vith :he i n t e n t  o f  t h e  l e g i s l a t ! ~ r c  i i ,  p;issing the  open  rriccting l aw ,  " a  



tec:hnical violat ion tlaving ilo dcrmonstr-ated prejudicial  e f f e c t  on iz complainir-18 p a r t y  
would r:ot nulilf; dl business in a public rnc3cting if t o  conc lude  otherwise wo~ilci b e  - 
ineqi!itdbie". I:ar\-l n t  ,11. 11. lio'ird of Edtic-ation T r u s t e e s  1 f l o r d n c e  Uni f ied  --- - - School  - - 

Dis t r i c t  No. 1 c.' Pi 14 G n u n t v  C:.:J.:i'o. 2 C A - C ~ V  2338 --- - -- --- - - - - Ariz.  (;iFir ',larch 19, 
1 ~ 7 9 5 -  The  c o u r t  bt,itt c t.int i r~  o rde r  t o  a r r i ve  a t  t h e  i n t e n t  of t h e  lcl;isl3tilre,  lire 
provisions of t h c  open m c e t i n g  law : n l ~ s t  be rr:nif as a wllole. T h e  c o u r t  w e n t  on t o  S t a t e  
t h a t  t h e  i n t s n t  of t h e  l e ; ~ i s I a t u r e ,  ir-1 passing i;he opcn rncrrting l aw ,  v:as t o  o;:en t h e  - 
conduc t  of t h e  businc:;s at gc_.vcr!Irneni to tlie s c ru t iny  oi t h e  public  and  t o  !:ail 

-,- 
i ! )us ,  11r:der tile gi;'en f a c t  s i t i ~ a t i o n ,  if t h e  e f f e c t  of t h e  Board 's  a c t i o n  \ , ~ i s  io  ban 

f ro in  the pubiic vie\\! t h e  decision-rnaking p roces s  in approving  or  denyin0  a ~ . ,e rson ' s  . t! 
a p p i i c a ~ i o n  t o  pr2ctii .e optometry in t h i s  s t a t e ,  i t  \vould a p p e a r  t h a t  the dnc!sion would b e  
null and void. In orCcr t o  avoid t h i s  s i t ua t ion ,  i t  would be advisabic  thzt when t h e  3 o a r d  
t a k e s  a n y  lega l  a c t i o n ,  i t :  

... b e  p receded  bo th  by d isc losure  of t h a t  a i ~ i o u n t  of i n fo rma t ion  s ~ l f i i c i e n t  t o  
ap7rise t h e  public ir! a t t e n d a n c e  of t h e  bas ic  s u b j e c t  r n a t t c r  of t h e  a c t i o n  so 
t h a t  t he  p ~ b l i c  may  sc ru t in i ze  t h e  ac t ion  t a k e n  during the m e e t i n g ,  - a n d  by 
a n  indicaiion of > ,ha t  i n fo rma t ion  will he ava i l ab l e  in t h e  r n i n u ~ e s  p u r s r ~ a n t  
t o  A.!?.S. sec t ion  35-Q31.01 (13) s o  t h a t  t h e  publ ic  may ,  if i t  de s i r e s ,  d i scover  
and  inves t iga t e  f u r t h e r  t h e  baci;ground o r  s p e c i f i c  f a c t s  of the decision.  
Karo l  e t  a l .  a t  - ( f o o t n o t e  o m i t t e d )  

Final ly,  a m e e t i n g  held by t h e  Board  of O p t o m e t r y  in violcition o i  :he opcn  m e e t i n g  
law would cause  a rr1e:nber of t h e  Board  to  b e  gui l ty  of a c lzss  3 rnisde;neanor. Ar i zona  
Rcv i sed  S t a t u t e s  s ec t ion  35-43 1.06. 

CONCLUSION: 

1. ,4 pass / ia i i  decis ion of t h e  Board of O p t o m e t r y  is a legal a c t i o n  which r equ i r e s  a 
io r rna l  Board r ; lee~ing  and  rnust b e  inc luded  in t h e  Board  minutes .  

2. The  disposition of a compla in t  aga ins t  a r cg i s t c r ed  optometrist by a m e m b e r  of 
t h e  public Is a l e g 4  ac t ion  by t h e  Board. 

3. A pclss/fail decis ion could  be dec!ared nu11 a n d  void if t h e  effclct of the decision 
is to h ide  t h e  Bo;irdls a c t i o n s  f r o m  publ ic  examinat ion .  In ; ~ d d i i ~ o n ,  a vi01;~tion o i  t h e  open  
m e e t i n g  law cou!d sub jec t  t h e  l3odrd rnembcr s  to  a c r i m i n a l  pena l ty .  
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S e v ? : ~ ]  c ; ~ e s t i , 2 n s  h a - \ : ~  . z r .  L-ER c as to the specific 
r - e c : u 3 1 - c  i:;-,pased 21: L r i z o : ? ~  ' s Open !+!eet-ng Act Y,.?I . ;-b . 
r c s :  pet '-' L..L - - 7 ;  I-; , - ' I <  --: cf y s t i c ?  sf 7.- , , - b l i c  meetings . in - 
- , 2 ~ .  + .-or:, ; t? 7 I,c.c,:l . -  r .~~r ; ; r re ,  i? iti; 1 . 2 ~ t  regular sessio::, 
- --. L.:,t;.--<: ::d r.5~: c--c 7 I,je;zL L l j . L :  ; .- -. Tick by Izciuding specific -,-- 
c; :: 1. ' -  ,- , ,  , .- ;-. . -  t q - v:it:: re:;;,< ,t to t;':~: + - P i  7 - , -  

L G . ~ ~ ~ . ~ :  of m i r i u t e s  f 
p.2: 1 j 2 E; ,: r :-, --- . ,-;- .?, ; . ..L.2::!d..c::-.<.1:.r, - - - - -, - - is G ~ s i q x c G  to c l ~ , : - j f ~ . :  
t j L L ,  -.;>I.,> , --- : . . .  , ;!c-;-. ' < - < '  r< c'..' , L 7 T + : : y - f - < -  

L A - L L .  i,,13cjcnC1_ ~ : : ~ l c r  ttl.=l 
4 -  ' r , . ,  . L ., :.:.:-C>: :-- :.1 .:r.;.tr: ;;ccr.cies of ~ e c e n t i ~ .  cnactec: 

. , -... - .  a : 7 : :  1;; ,'. - . - 3  r . ,  , -7 
> . .. ,.. -. z c. :-~ : -7 < 5; . 

- 1 - .  ; , . , < . J  - , * ~  * . . I . . . &c(  -::_. ! ?I:-. "o;_c:;: r;.?ctl.rj.g 1s opc.3 
, . . - . . r-:il;s 2 1; --:2c!:.; . ; : :i~-~:- - .  , L . - A . -  . 1 -, -. . . :IS k::<>;;j pd::c:: of t j ; ~  

. .  .  ti::,^- cr:C ;;lci,:. s l  ;:h:~c::: :: i:; 7 ~ )  ke iiei~- 75 t iarv .  I.,. 
- .  11 51: (1:; - - -, \ . ,-., - 1 . i  .,- -, , i g i - : t  t c attc:nd a n 6  p; \ l - t ic ip?! tc  
iil z!? CI:~.;. I - ~ , - , . ~ .  G L 2  4 nc is ~ o ~ t i n c - ; . c ! - ~ z  L.;,o:I 525 f i c i p ; l t  n a t i ~ e  - .  - .  bci: .2 giT;c:-i. L , i ! : c :  ct:;-;c..;- ;,ck~:: .... r~z:;:;:: I S  ope11 ~ , ; ~ ~ ~ ~ I ~ c ~  - - J..c~  it?.;^'^,?; ; r , , :  >, -:l;if;;l' . c\-.. . r..?<~!ij rc::!r.r, tc 'for m;.ch;:riic-; 

. . 
of c,T.:'.'1 :-:'I ?.c: j "2 < i f  ;ri. ~ > t i : ; ( ~ s  of c,;,yj;rnizs hod: e r .  
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F:z~.ora~.di~i; l  
All State Agencies 
August 19, 1 9 7 5  
P q e  7,?T\-o 

;;c:icrs 3f their miatings and the nser ings  
of their c o ~ n i t t e z s  and sukccmittce3 w i l l  
be p o s t e d  and shall give such pi lb l ic  no t ice  
as is r e a s o n b l e  and practicable as to the 
'cine m d  place oE a l l  reglllar reatings. 

2. The countiss and t h e i r  agencies, 
b33rds and com. i s s ions ,  sch301 districks, 
and c t h x  spscial districts shall file a 
s tc te r . -n t  with the clerk of t h e  k ~ a r d  of 
s u p z r v i s s r s  stating where all notices of 
their n e e t i n g s  and t h e  meetings 02 their 
corxittess and subccnni t tees  will be ~ e s t f d  
and shall . g ive  such pc5li.c notic? as is 
rcasocable  and p r a c t i c a b l e  a s  t o  t h e  the 
and place  of all r e g u l a r  szetings. 

3 .  The c i t ies  and t % ~ w n s  and their 
a g n n s i c s ,  boards and c o ~ r n i s s i o n s  s h a l l  file 
a s t s c z x e n t  w i t h  the city clerk o r  mayor's 
office s t a t i n g  where a l l  n o t i c e s  of their 
r . ?e t ings  ar,d t h e  meetings of t h e i r  con- 
ini t tees nzd s u b c o ~ n i t t e r s  w i l l  be posted 
and shall give such public no t i ce  as is 
reasonable and p r a c t i c a b l e  a s  to t h e  t i n e  
and place o f  all regular cee t i ngs ,  

B. If an executive session only will 
be h e l d ,  the notice s h a l l  be given t o  the 
rne'nb3rs o f  t h e  governing body, and to the 
general public, stating the specific pro- 
v i s i c n  of law authorizing the executive 
session. 

C.  Meetings o t h e r  than r e g u l a r l y  
scheduled m e e t i n g s  shall not be h e l d  with- 
out a t  least twenty-four h o u r s '  notice t o  
t h e  ne3bers of the govern ing  body and t h e  
g e n e r a l  p u b l i c ,  I n  case of an  actual erner- 
g c c c y ,  a meeting may be h e l d  upon such notice 
as is a p p r o p r i a t e  to t h e  circumtmccs. 

D. A r e e t i n g  can be recessed and he ld  
w i t h  shor te r  n o t i c e  if p b l i c  n c ~ t i c e  is given 
as cequired in p a r a ~ r a p h  A of t h i s  sect ion.  



T h e  0 ~ 2 n  Y;ectir,g A c t  r..:h??1 o r iq i f i ; ? i l y  e n a c t ~ d  i r l  1952 
:,~I-le no scec i f i c  provision f o r  thz  ~;F:ricg of n 0 t j - c ~ .  :,;,"lj 12 
the requirements set f o r t h  in . tho 1 9 7 4  ~;?er,dxents p rov i22  

. . sox? c j u i d e i i ~ e s ,  the p a r t l c u l z r  F,e:h~qics of q lv ln2  i?ati<zs 
i:a?:? 23t b c c n  ;t fo r th .  > ! * > ~ S S V E ~ ,  the lsrlcpggo u s 3 2  i l l  

G L.... !, a 1974 a~ .s i iZ - i~n ts  relati-g r zotise is ar:".y~ous, ccz -  - - .  zqJs;ng and o f t e n  contradict,>,y. ??ithozt engaging ii? a _'.sr-.; - - .- -  iscu cuss ion of the nany pro5lcns inval-.,~eij, T,.;e czr2s ths ;.:,- 
) ... ., - - .  :,,,l,.y q ' . ' run l ines  to f f l l o ~ ~ z s  i;l c ; ; = ? l y i ? ~  \.rich th.2 ;;-,.:: 

z?q'lirerr\ents of A . R . S .  5 3S-- !31 .02 ,  AL-Lho:lm:h 23 a e n c - .  - ' 5  - 
fs l l ; i .~ . in : .~  t h . 2 ~ 2  9 ~ i . d e l i n a s  ; , q i i ?  in ss:ne ca2c.s do 7.3rc3 t?,>> 
Z S C ' : . ~ . Y C C ;  ky ';,his ActJ it nzve r  f'y.7-1 ?-;" t5.e .zt! ; 
r-2~:~ .:-rcr:~..:-~ > 3 ,  i-ej-p.7 . 3 t . ~ 3 r - 2 a 1 . ? ~ t i ~ ~ . ~ ~  i g  ~ : ? ; ' t a i z l y  j:2St-f i;..2, 
ho-:::--.-~r, i;! V J ~ S ~ ; . ?  r,-2' -5kn scrFc:;,s cznssq),::;-,,7e,; fay -j iols. l , t:~s - * 

r.s3:.ip12, a dscL7i;jn rr;zde in a m~e"cing f-r :.;hi=? 
d s f e c t i v e  z~tiee oias given  z a y  l F i : ~ l y  be declared nu l l  2-d 
vsCd by reas,an of A . 2 . S .  § 3 8 - 4 3 1 . 0 5 .  

E?.ch sz?ta asency which is a q ~ v e r n i n g  bcdy 2 s  d=fin~Z 
i n  3 . 2 , s .  $ 32-431 m u s t  file a s t a t e m e n t  w i t h  the Secrekary 
of S t a t e  stating w h e r e  notices of a l l  its ~ , e e t i ~ . c s  and the 
meatings of its com..ittees or subccmittcps w i l l  be posted. 
See Appendix A f o r  a sm.ple statement. The purpose of the  
statement i s  to provide  i n f o m a t i o n  to t h e  public reqarding 
t h c  place where it can find ~otices of t h e  gcverning body'-; 
z .?c t ings .  Generally, a yaverning body will pos t  noticzs of 
; -.., &, aeetings directly outsi?~ the door to its o f f i c e s  ~r c n  

a bulletin board in the lo5b;r of the building in which thc 
govezning body's of f i ces  are loczted. Governing bod ies  :\rhich 
h ~ i d  regular meetings on the sixye day of each month nay ~ o s t  
n o t i c e s  of such  m e e t i n g s  by providing t h e  i n f o m a t i o n  ur'dzr 
t h e  body's name in t he  buifdi3g d i r ec to ry .  For example, %h2 
d i r e c t o r y  listing in t h e  lobby of the building d g h t  Look as 
f 01 lows : 

Arizona Accountanzy Esard R o o m  202 
(Regular x e e t i n g s  every 2nd ! fcndzy of each month) 

R e g u l ~  c e e t i n g s  are 52nerally those required to be 
conducted Qn a r egu l a r  basis by statute and the 3ates of 
which  are s e t  t 'y scatute, r u l e ,  ordL?ancc, r z s o l u t i o n  or 
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A i l  .?t3.tc Agencies 
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cus tcz .  For each r e g u l a r  z.eeting, t h z  goverr.ing 5 ~ 3 y  avzt 
p o s t  a Notice of 3 e y u l a r  Z,ieetiag at =he place descritcd iz 
L . .  he statcxsnt . f i l e d  ;;ib,h thz Secretary of S t f i t 2  as Ze2cr:rj.25 
above. See A p p e ~ d ! ~ ~  B for a sm?lc trotice of 2egi:Lar M2et- - 
i n .  The  p o s t i n g  of t h i s  noticc nust Se d ~ n z  3s i3r i n  ad- 
vance o? the regular n z e t i n g  as i s  reasonzbiz z22 in ~o 

.- c v c ~ t  less than 24 ' hours  prior to tk.e ,- .?eting, ~s; 322 Feicn ,  
the governing body aust give a d d i t i o z a l  nctics 2s L3 r7a:c?-  

,- - - .  able under the c i r c ~ r ; . ~ t a , ~ c e ~ ,  Se- rera l  ty?es 01 3~-i~;ie.:2l 

n o t i c e s  which n i g h t  be giv?n aro  dzscr<5ed in El r>~~r2 . ; i :  ? 
be low. 

C .  S p e c i a l  I4eetir .g~ Other Than Zr;.zrge;-.::( 2:1aL;--  -..- - - t .L7s --- 
Special  m e e t i n g s  are all n t e t i n g s  otbLer t h z c  re7u lp . r  

neekings. For each spec ia l  neetiag, t h e  governing bcdy 
~ u s t  p o s t  a Xotice of S2ecial i!eeting zt the pl3ce describe6 
in t h e  statement filed with the Secretary cf S t a t e .  See 
~ p p e n d i x  C for a saaple M o t i c e  of Specia l  I!esi.ing. Tha - 
governing Sc : j y  should also give such zdriitio:.3l n ~ t i c e  as 
is reaso~lcble under  the c i r c v ~ s  tances. See Paragraph  F -. . - 
below. :?is -:dditionaL notice ~ u s t  incA1-52 I ? ~ + , ~ c E ?  b ~ t n  t o  
t h e  genexal  p u b l i c  and each r.er3er of t h e  q c ~ i z r c i n g  b d y .  
The seve-a1 n o t i c e s  g iven ,  including t h e  N o t i c s  oE Spzcial 
Ezetin-; posted as dascribed above, must be azcaz~~ished at 
l e a s t  24 hours p r i o r  t o  the t h e  of t h e  s p s c i z l  xeeting, 
except i n  t h e  case of an emersency aeeting covered un3er 
P a r ~ y r a p h  D below. 

D. Emergency Meetixgs 

Emergency rneet i~gs a r e  those special meetings i n  which 
the governing  body is unab l e  to g i v e  the r equ i r sd  23 hours  
no t i ce .  I n  t h e  case of an a c t u a l  emergency,  t h e  special 
neeting nay be h e l d  "upon such notice ds is ap?ropriatc to 

-. the circunstances". l n e  nature of the n o t i c e  required i n  
ezergency cases is obviously subject to a case by c a s e  
ana lys i s  and cannot be specified by geceral r u l e s .  However, 
any relaxation o r  d e v i a t i o n  i n  t h e  norxal  manner of provid- 
i n g  n o t i c e  of meetings, ei t??er  to the gsne ra l  p u b l i c  or to 
nembers of t h e  governing body, s u s t  be c a i e f u l l y  s c r u t i n i z e d  
and can be j u s t i f i e d  o n l y  f o r  c o m p e l l i n g  practical limit?- 
t i o n s  o n  the a b i l i t y  of t h e  governing body to follaw its 
noAnnal n o t i c e  procedures. 



. - E. >::::a t i - r 2  S C S S ~ O ~ S  

Ax 2:-:-:-czkiy;e session is n o t h i n g  s o r e  thon a neecirg 
( r r . r r u l ~ z  3 r  s ? z c i z i )  wherein the gove rn ing  body is a l l o y e d  
; : n c ? ~ ~ r  t':? 3 ~ ; . n  ::?"tifig A c t  to disczss ~ - d  dz i ibe ra te  on 
~ ~ t t o r s  i-: s e c r s t .  Pea A . R . S .  s 3 8 - 4 3 1 . 0 3 .  Separate - 
n o 5 c e  nc2d not 52 gil-en of an exzcutive sessicn if FE i3 

in c~?:cn:?ian w i t h  a proper ly  noticed regulnr or 
: : j n c i a l  r - r t i z ; .  Flc~qever, where o n l y  an e:<ocutive se;sFrc 
c i l l  -3 ? ~ e i d ,  a l l  n o t i c ~ s  of t h e  ceeting nust s t a z r  ;hs 
spr.cif.c provisicn of law authorizing :he e:<ac.lki;.~ x s -  
sion, i n c l u d h g  a rzferenca to the a p 2 r 3 ~ r i a t s  psragr lgh 
of Szbsiction A of A.R.S. S 38-431.03. See -42~endrx LJ f o r  - 
d szn2le ?:otic2 of Zxecutivc Session.  

In d?cidinq what  t y p e s  of n o t i c e  s h a l l  be given in 
additinn to posting, governing bodies s h o u l d  consider the 
folloxinq: 

I n  mar:( czses, notice of meetings can be 
d i  ~ s e - r l  -.at2 i by p ~ o v i d i n g  press r?lea?..s t o  
p,c. ---- >r-. ~ r s  ? ; k i i ~ ! ~ z d  i n  t h e  area i n  which 
n c i i c ~  1s to 3e given .  I n  a S d i t l c n ,  p ~ i d  
lr**:ai - o t i c > a  in such newspe2ers may L s  pur- 
ckcsad by t h e  governing body. 

2. h!ai ling List 

SGTS bodics may wish to provide a 
m i l i n g  l i s t  whereby p-rsons d e s i r i n g  t o  
ob-in notic?n of x e e t i n g s  may a s k  t o  be 
p-' xed. on a r ~ a i l i n g  l i c , t .  All not ices  of 
r x c c k i ~ r  ,., - iss;:cd w i l l  then be mailed to those 
a~paaring on the c u r r e n t  aailing list. 

3 .  Articles or Notices in ~rofessional -- 
o r  3 u s i n e s s  l , * ~ b l i c a t i o n s  

I n  addition, the governing body m a y  05- 
t a i n  p l ; > l i c z t i a n  of articles or notices in 
t h o ~ c  professional and business publications 
relating to t h e  agsncy's f i e l d  of r e g u l a t i o n .  



:. ,, ' -. - ,- ., 'v,,,; ,&::I 
. . L  .. .. 
7 , i L  :; t a t e  A . ~ s i ~ c i e s  
:?iu7z;t 1 9 ,  1 3 7 5  
Page S i x  

:t is not  fecessrry that all of these tl-aes Z .:c r . . 
52 g i v e n .  Ind:ed, nercly provid ing  notice tbrcilgh ~ a . 2  j i : ?  

of 2 ; ? a i l i n 9  l i s t  ~ r , d  by posting should be s u f f i c i = ? n t  ir 
xos t e2;t.s. X z i t h e r  should the above listings b=. .;z::c- -.:. - -.. 
e x c l u _ ; i v e  znd, to a-2 ex ten t  other fc.rms of notice . I= . .  --  - 
o n a b l y  s v a i l a b l a ,  they should be used. 

P?EQUI?C;FEliTS F O I i  TAXING ?2.13~3N M I "  L ~ T J ~ S S  "" 

0 
The f i r s t  r 2 q u i r m e n t  f o r  t a k i n g  written a ixc rc ;  ; - -. , met ing -o  of gove rn ing  tsdies  w+s inc lu3ed  ix t ?e  C?r-.? ..- . 

in3 A c ?  3;~ ths ie$islatur2 in 1974, The 1374 acezL32~: 
fioT~zve;-, provkc'.e< very l i t t l e  detail as to whzz :;2-;3 rlis:c 
m ~ l s t  i.?clsde. f hz o r i g i n a l  n tns te  t a k i a g  r e q u i r e ~ + r . k  r s ~ i  
as r'o1lc.i;~: 8 

* * "3. Governing bod ie s ,  except  for 
subccli:=i t t e e s ,  s h a l l  provide for t he  t a k i n g  
of w r i t t e n  nicutes o f  all t h e i r  meetings. 
Such n i n u t e s  s h a l l  be properly and accur- 
a t e l y  recorded as to a11 legal action t aken  
a n 3  open to public i n s p e c t i o n  exce2t as 
other -~ ize  s p e c i f i c a l l y  provided by s t a t u t e .  

In i ts last regular sess ion ,  the Legislature menderl  tliLz 
section to read i n  p a r t  as follows: 

* * *B. All governing bodies ,  except 
fo r  subcormit tees,  s h a l l  provide f o r  the 
t a k i n g  of written minu te s  of all t h e i r  
o f f i c i a l  rneetinqs.  Such minutes s h a l l  in- 
clude, but n o t  be limited to: (1) the d a y ,  
ti::le and plac2 of t h e  xneting, ( 2 )  the num- 
beys of the govern ing  body record-" U ~ . U  55 

e i t h e r  present or  absent, ( 3 )  an accurete 
description of a l l  aatters proposed, d i s -  
cussed or decided, and t h e  names of rnt3,mbers 
who proposed and seconded each motion. 

C. The m i n u t e s  o r  r eco rd ing  shall be 
open to public ins2ection three worki~g d a y s  
a f t e r  t h e  mneting excent as o t h e r d i s e  speci-  
f i c a l l y  provided by t h i s  a r t i c l e ,  * * * 

A.3.S. 5 38-431.01, as 
arnzcdcd L a w s  1 9 7 5  l e f f .  
9 / 1 2 / 7 5 ) .  



!:c?3;-'2:,=.*;.-. 

A 1  '1 State .lc;,??,cies 
Augus t  19, 1 9 7 5  
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Yo3 should note that this section requires t h a t  zbc 
minu--s or r e c o r d i n g  be cr?l to p u b l i c  i n s p e c t i s , ,  z : : c c ~ - :  

- \3  as o"L.xrzise 7r;ecificall:  5:ovided by t h i s  a r t i c l ~ .  -'.L 
specific exception r r f ~ r r e d  to is the provision Ln .:.?.I. 

. > 5 39-431 .33  w h i c h  prnvLces that p i n c t e s  of csecu>iv ,>  :::s- 
s i c n s  s h a l l  be kept confi2ential. 

I 



A P P E N D I X  XVI 

QUANTITATIVE RESULTS OF THE OFFICE 
OF THE AUDITOR GENERAL SURVEYS 

OF THE ARIZONA OPTOMETRY AND 
OPHTHALMOLOGY PROFESS IONS 

These surveys were conducted t o  o b t a i n  gene ra l  information regard ing  t h e  

optometr ic  profess ion  and t h e  Board of  Optometry. Surveys were s e n t  t o  

a l l  op tome t r i s t s  l i c ensed  by t h e  Board of Optometry a s  of A p r i l  10 ,  1979, 

and t o  a l l  ophthalmologis ts  main ta in ing  a  membership i n  t h e  Arizona 

Ophthalmological Soc ie ty .  The number of surveys s e n t  and r e tu rned  a r e  

scheduled below. 

Optometr is ts  

Ophthalmologists 

T o t a l  

Number Number Percentage 
Sent  Re turned Returned 

X V I -  1 



STATE OF ARIZONA 

OFFICE OF THE AUDITOR GENERAL 

GENERAL SURVEY OF OPTOMETRISTS 

1. Do you b e l i e v e  t h a t  t h e  absence of t h e  l i c e n s u r e  and r e g u l a t i o n  of optome- 
t r i s t s  would s i g n i f i c a n t l y  harm, a f f e c t ,  o r  endanger t h e  pub l i c  h e a l t h  
and wel fa re?  

223 Yes 

6 no 

2  no opin ion  

2. Do you b e l i e v e  t h a t  t h e r e  is  a  less r e s t r i c t i v e  method of r e g u l a t i o n  which 
would adequate ly  p r o t e c t  t h e  pub l i c?  

3 .  Have you eve r  been involved i n  t h e  board ' s  complaint review process? 

21 3  no 

Yes No 
I f  y e s ,  

A) Was t h e  m a t t e r  reso lved  i n  a  t imely fash ion?  1 8  2  

B) Was t h e  r e s o l u t i o n  equ i t ab l e?  

C) Was a  formal hea r ing  involved? 5 - 14 

D) Did you appea l  t h e  board ' s  dec i s ion?  
I f  ye s ,  d i d  you win t h e  appeal?  

4.  I f  you were t h e  s u b j e c t  of a  complaint ,  how would you r a t e  t he  manner i n  which 
your c a s e  was handled? 

9 e x c e l l e n t  

7  s a t i s f a c t o r y  

2  poor 

0 unacceptab le  

5. Have you had any con tac t  wi th  t h e  board ' s  a d m i n i s t r a t i v e  o f f i c e ?  

7  6 Yes 

149 no 
I f  ye s ,  

A) Was your r e q u e s t  d e a l t  wi th  i n  a  t imely  manner? 
7  0 Y e s  

7 no 

B) The q u a l i t y  of  t h e  response was: 

45 e x c e l l e n t  

27 adequate  

4 substandard 



State of Arizona 
Office of the Auditor General 
General Survey of Optometrists 
Page Two 

6. Have you had any contact with similar boards in other states? 

If yes, how would you rate Arizona's Board? 

27 superior 

6 9 equal 

10 inferior 

7. Do you believe that continuing education is necessary for optometrists? 

202 yes 

8. Do you believe that continuing education provides assurance of continued 
proficiency? 

123 Yes 

9 6 no 

9 .  Could you suggest any other alternatives that would promote continued pro- 
ficiency besides continued education? 

10. Are you aware of: 

A) Scheduled board meetings? 

B) Rules and regulations of the board? 

C) Actions taken by the board? 
D) Other proposed actions of the board? 

Yes - No - 
45 177 - 
148 6 3 

6 1 147 - 
4 2 160 - 

I, 11. In your opinion, has the board through its licensing function properly pro- 
tected the profession from incompetent practitioners? 

144 Yes 

53 no 



S t a t e  of Arizona 
Of f i ce  of  t h e  Auditor  General 
General Survey of Optometr is ts  
Page Three 

By which of t he  fol lowing methods were you l i censed  i n  Arizona? 

21 9 examination 

0 grandfa ther  c l ause  

11 r e c i p r o c i t y  

I f  l i censed  by r e c i p r o c i t y ,  

A. Rate t h e  t ime l ines s  of l i c e n s u r e  by t h e  Board. 

1 4  Good - 
2 Average - 
0 Poor 

B. The requirements of l i c e n s u r e  a r e :  

0 T o o s t r i c t  - 
33 Adequate - 

2 Too l e n i e n t  

I f  you took t h e  board examination f o r  l i c e n s u r e ,  p l ease  eva lua t e  t h e  examina- 
t ion. 

7 0  Average 

18  Poor 

1 4 .  What percent  of t h e  year  do you p r a c t i c e  optometry i n  t h e  S t a t e  of Arizona? 

P lease  r e t u r n  t h i s  ques t ionna i r e  t o :  
Blake Peterson 
Auditor  ~ e n e r a l ' s  Off ice  
112 N. Centra l  - S u i t e  600 
Phoenix, Arizona 85004 



STATE OF ARIZONA 

OFFICE OF THE AUDITOR GENERAL 

GENERAL SURVEY OF OPHTHALMOLOGISTS 

1. Do you b e l i e v e  t h a t  t h e  absence of t h e  l i c e n s u r e  and r e g u l a t i o n  of optome- 
t r i s t s  would s i g n i f i c a n t l y  harm, a f f e c t  o r  endanger t h e  pub l i c  h e a l t h  and 
wel fa re?  

2. Do you b e l i e v e  t h a t  t h e r e  is  a  less r e s t r i c t i v e  method of  r e g u l a t i o n  which 
would adequately p r o t e c t  t h e  publ ic?  

7 Yes 

58 no 

3 .  In  your op in ion ,  has  t h e  optometry board,  through i t s  l i c e n s i n g  f u n c t i o n  
proper ly  p ro t ec t ed  t h e  p ro fe s s ion  from incompetent p r a c t i t i o n e r s ?  

4.  Do you b e l i e v e  t h a t  t h e r e  i s  a  d u p l i c a t i o n  of d u t i e s  between ophthalmolo- 
g i s t s ,  op tome t r i s t s  and d ispens ing  o p t i c i a n s ?  

5. P re sen t ly ,  ophtha lmologis t s ,  op tome t r i s t s  and d ispens ing  o p t i c i a n s  a r e  
l i censed  through s e p a r a t e  agenc ies :  which do you th ink  could be  consol ida ted  
i n t o  one agency? 

56 A l l  t h r e e  should remain separa ted  

3 Ophthalmologists consol ida ted  wi th  d i spens ing  o p t i c i a n s  

0 Ophthalmologists consol ida ted  w i th  op tome t r i s t s  

4 op tome t r i s t s  consol ida ted  w i th  d i spens ing  o p t i c i a n s  

5  Other 

6 .  Optometr is ts  c la im t h a t  they can d i scove r  eye d i s e a s e  whi le  conduct ing an  eye 
examination. Have you rece ived  any p a t i e n t s  wi th  eye d i s e a s e  by r e f e r r a l  
from an op tome t r i s t ?  

I f  ye s ,  how many r e f e r r a l s  do you r e c e i v e  i n  a  yea r?  See Page 94 
How many of  t he se  r e f e r r a l s  were c o r r e c t l y  diagnosed? Unusable 

P lease  r e t u r n  t h i s  ques t i onna i r e  t o :  Blake Pe te rson  
Audi tor  Genera l ' s  O f f i c e  
112 N .  Cen t r a l  - S u i t e  6 0 0  
Phoenix, Arizona 85004 


