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SUMMARY

The Agricultural Employment Relations Board was established on May 11, 1972 to
promote labor peace and keep to a minimum the effects of uncontrolled labor-

management strife. The Board is funded through the State General Fund.

Our review of the Agricultural Employment Relations Board (AERB) revealed that
the activity level of the AERB has not justified its present staffing level.
Additionally, this low activity level has impaired the AERB's effectiveness as
a forum for settling agricultural labor-management disputes in Arizona.

(page 10)

Our review also disclosed that the office facilities of the AERB appear to have
been used by the General Counsel of the AERB to conduct private business.

(page 24)

In addition, the number of unfair labor practice charges handled by the AERB in
fiscal year 1977-78 appears to have been overstated in reports made to the
Budget Office of the State Department of Administration. Further, the AERB is
not adequately documenting unfair labor practice investigations and dismissed

unfair labor practice charges. (page 28)

Lastly, the AERB's exposure to the agricultural community and its efforts at
informing the public could be enhanced. Also, our review indicated that only

two of the current six Board members have unexpired terms. (page 31)

It is recommended that:
1. The Office of the Auditor General re-evaluate the activity level of
the AERB as of June 30, 1980.

2. Use of state property for personal use be prohibited. (page 27)

3. Modifications to unfair labor charges not be counted as separate and
distinet charges for service measurement reporting purposes. Also,
that written reports be kept to substantiate all investigations.

(page 30)

4, A public awareness program be instigated by the AERB and that Board
members be reappointed or replaced before their terms expire.

(page 35)



INTRODUCTION AND BACKGROUND

In response to a September 19, 1978, resolution of the Joint Legislative Budget
Committee and a January 18, 1979, resolution of the Joint Legislative Oversight
Committee, we have conducted a performance audit as a part of the Sunset Review
of the Agricultural Employment Relations Board, in accordance with ARS 41-2351
through 41-2374.

State regulation of agricultural labor relations is an important and
controversial issue. Arizona agricultural employees are not included within
the scope of the National Labor Relations Act (NLRA). Increased agricultural
labor union activity has caused some states to enact legislation to involve the
State in agricultural labor-management activities. Arizona was the first state
to do so in 1972, with Kansas, Idaho and California adopting similar

legislation.

The Agriculture Employment Relations Board (AERB) was established in 1972, when
the governor signed into law, H. B. 2134, which added sections 1381 through
1395 to Title 23 of the Arizona Revised Statutes. The AERB consists of seven
members appointed by the governor (ARS 21-1386). Two of the members represent
agricultural employers, two members represent organized agricultural labor,

and three members represent the general public.

The objective of the AERB is to promote labor peace and keep to a minimum.the
effects of uncontrolled labor-management strife. The AERB is intended to
provide a forum for the State's agricultural industry and employees to settle

disputes.



The AERB, which maintains an office in Phoenix, seeks impartial determinations
for appropriate collective bargaining units, conducts investigations of
alleged unfair labor practices, and certifies secret ballot elections to
determine union representation. The activity level for the AERB during the

last five fiscal years is shown below:

Fiscal Year

1974-75 1975-76 1976-77 1977-78 1978-79

Activity
Unfair Labor Practices Filed 17 10 2 15 *
Hearings Held on Unfair Labor Practices 3 = - 1 *
Elections 2 1 - - *
Charges Investigated but not Filed 20 25 30 4 *

The AERB is funded entirely by a General Fund appropriation. Expenditure
information during the last six fiscal years and budget information for 1979-80

fiscal year is shown below:

Fiscal Year
1973-74 1974-75 1975-76 1976-77 1977-78 1978-79 1979-80

Description

Full Time Employees 6 6 4 4 4 2 2
Personal Services $70,400 $61,700 $61,300 $66,400 $66,200 $41,000 $45,200
Employee Related Expenses 8,400 7,900 9,350 9,700 11,800 6,800 7,800
Professional Services 600 3,000 3,550 5,000 1,200 400 6,000
Travel - In State 6,800 5,000 2,400 5,100 4,800 500 5,000
Out of State 300

Other Operating 9,700 8,700 7,600 6,900 7,600 3,400 6,400
Equipment 1,600 100 1,400 600
Litigation Expense+# 20,000

Total $97,500 $86,100 $85,600 $93,700 $91,900 $72,100 $70,400

¥  No activity due to court injunction March 1978.
*% Refer to other pertinent information. (page 36)



Since its inception, the AERB has been challenged by the United Farm Workers,
one of the two major farm worker unions in the United States. The UFW has
refused to recognize the authority of the AERB or its enabling Act, and in
effect has boycotted the AERB. In 1973, the UFW filed a lawsuit in Federal
District Court challenging the constitutionality of the Act that established
the AERB. A three-judge Federal panel ruled in March 1978 that the Act was
unconstitutional and imposed a permanent injunction preventing enforcement of
the provisions of the Act. (Refer to Appendix VI for unconstitutional

provisions.)

The AERB appealed the decision to the U.S. Supreme Court. On June 5, 1979, the
United States Supreme Court rendered its decision (refer to Appendix VII for
detail). In essence, the Supreme Court overturned the Federal District Court
decision that the Agricultural Employment Relations Act was unconstitutional.
According to the Supreme Court, tests of constitutionality will have to be

determined at the State rather than the Federal level.

Audit- Scope and Approach

The audit scope included a review of the operations of the AERB. The audit

focused primarily on fiscal years 1973-T4 through 1978-79.

The audit approach was to review the statutes and rules and regulations
governing the AERB to ascertain its goals, objectives and procedures. The
effectiveness of the AERB in protecting the public was assessed through
interviews with board members, administrative staff, labor organizations,
grovers; examination of files, documents and other records; review of pertinent
financial data; and through questionnaires mailed to members of Central Arizona
Vegetable Growers and Shippers. The information obtained from these procedures

is the basis for the contents of this report.

Appreciation is expressed to the Agricultural Employment Relations Board and to
its General Counsel and Administrative Secretary for their cooperation and

assistance rendered to the Auditor General's Office.



SUNSET FACTORS

In accordance with ARS 41-2351 through 41-2374, nine factors were considered to

determine, in part, whether the State Agricultural Employment Relations Board

should be continued or terminated.

These factors are:

Objective and purpose in establishing the AERB,

The degree to which the AERB has been able to respond to the needs of the
publiec and the efficiency with which it has operated,

The extent to which the AERB has operated within the public interest,
The extent to which rules and regulations promulgated by the AERB are
consistent with legislative mandate,

The extent to which the AERB has encouraged input from the public before
promulgating its rules and regulations and the extent to which it has
informed the public as to its actions and their expected impact on the
publiec,

The extent to which the AERB has been able to investigate and resolve
complaints that are within its jurisdiction,

The extent to which the Attorney General or any other applicable agency of
state government has the authority to prosecute actions under the enabling
legislation,

The extent to which the AERB has addressed deficiencies in its enabling
statutes which prevent it from fulfilling its statutory mandate, and.
The extent to which changes are necessary in the laws of the AERB to

adequately comply with the factors listed in this subsection.



SUNSET FACTOR: OBJECTIVE AND PURPOSE
IN ESTABLISHING THE BOARD

The Agricultural Employment Relations Board (AERB), created in 1972, has
defined its objectives:

"To seek impartial determinations of appropriate units for
collective bargaining, investigations of alleged unfair
labor practices and conducting and certifying secret
ballot elections to determine representation; to continue
to oversee labor disputes and use the powers granted by the
legislature to resolve such disputes, dispensing fair and
equal treatment to all parties in order to protect the
interest of all concerned parties, including the general
public."

The defined purpose of the AERB is:

"To establish labor peace and keep to a minimum the effects
of uncontrolled labor-management strife by providing a
forum for the state's agricultural industry and employees
for settling disputes.”

SUNSET FACTOR: THE DEGREE TO WHICH
THE BOARD HAS BEEN ABLE TO RESPOND TO
THE NEEDS OF THE PUBLIC AND THE EFFI-
CIENCY WITH WHICH IT HAS OPERATED

The AERB's authority is limited to actions between labor and management. The
public is an indirect beneficiary if there is an uninterrupted flow of

agricultural goods to the consuming public.

The AERB has attempted to fulfill the needs of labor and management but has had
limited activity. Abstention by the UFW in using the AERB's services has been
a major contributing factor to this limited activity. The general lack of
activity (page 10) and circumvention of the AERB (page 17) manifests that the
AERB has not been able to respond to the needs of the public.

The AERB has not operated efficiently in that its activity level does not
justify its present staffing level. (page 14)



SUNSET FACTOR: THE EXTENT TO WHICH
THE BOARD HAS OPERATED WITHIN THE
PUBLIC INTEREST

In those limited instances when the AERB has been‘actively involved in an
agricultural labor-management dispute, it has effectively fulfilled its

statutory responsibilities.

SUNSET FACTOR: THE EXTENT TO WHICH
RULES AND REGULATIONS PROMULGATED BY
THE BOARD ARE CONSISTENT WITH THE
LEGISLATIVE MANDATE

After reviewing the rules and regulations promulgated by the AERB, it appears
that these rules and regulations are consistent with ARS 23-1381 through 23-
1395.

SUNSET FACTOR: THE EXTENT TO WHICH

THE BOARD HAS ENCOURAGED INPUT FROM

THE PUBLIC BEFORE PROMULGATING ITS

RULES AND REGULATIONS AND THE EXTENT

TO WHICH IT HAS INFORMED THE PUBLIC AS
TO ITS ACTIONS AND THEIR EXPECTED IMPACT
ON THE PUBLIC

The meetings of the AERB are open to the public. Notices of the AERB meetings
are posted in the Arizona State Building. Additionally, the AERB has prepared
a pamphlet for distribution to agricultural 1laborers which outlines their
rights under the Agricultural Employment Relations Act. The general counsel of

the AERB has also given public speeches on the AERB's function.

However, it appears that the AERB could do more to encourage input from the

public and inform the public as to its actions. (page 31)



SUNSET FACTOR: THE EXTENT TO WHICH
THE BOARD HAS BEEN ABLE TQO INVESTIGATE
AND RESOLVE COMPLAINTS THAT ARE WITHIN
ITS JURISDICTION

The effectiveness of the Board's complaint review process cannot be determined
because of an absence of adequate documentation to support -
1) charge dismissal actions taken by the General Counsel, and

2) charges investigated but not filed. (page 28)

The complaints that were properly documented indicated that the AERB was able

to investigate and resolve complaints within the due process of Arizona law.

SUNSET FACTOR: THE EXTENT TO WHICH
THE ATTORNEY GENERAL OR ANY OTHER
APPLICABLE AGENCY OF STATE GOVERN-
MENT HAS THE AUTHORITY TO PROSECUTE
ACTIONS UNDER THE ENABLING LEGISLATION

The AERB has the authority to prosecute actions on its own behalf. As of June
30, 1979, the only involvement the Attorney General's Office has had with the
AERB was the AERB's Appeal to the United States Supreme Court (see Appendix
VII).



SUNSET FACTOR: THE EXTENT TO WHICH
THE BOARD HAS ADDRESSED DEFICIENCIES
IN ITS ENABLING STATUTES WHICH PREVENT
ITS FROM FULFILLING ITS STATUTORY
MANDATE

According to the General Counsel for the AERB, he has attempted to have the
statutes revised to clarify and more appropriately describe the scope of
authority and jurisdiction‘of the AERB. Revisions to the AERB's enabling
statutes have not been made primarily because of the Federally imposed
injunction in March 1978. As the Supreme Court has overturned the lower
court's ruling, the General Counsel has stated that he intends to introduce

recommended statute revisions.

It should be noted that ARS 23-1385 (B)(7)* was found to be "unconstitutionally
vague" by a Maricopa County Superior Court Judge on June 22, 1973. This
particular statute subsection was not addressed by the United States Supreme

Court - and should be deleted or clarified.

SUNSET FACTOR: THE EXTENT TQO WHICH

CHANGES ARE NECESSARY IN THE LAWS OF
THE BOARD TO ADEQUATELY COMPLY WITH

FACTORS LISTED IN THIS SUBSECTION

For a discussion of these issues, see page 23 and Appendix VIII.

* See Appendix VIII for a full text of ARS 23-1385.



FINDING I

THE ACTIVITY LEVEL OF THE AGRICULTURAL EMPLOYMENT RELATIONS BOARD (AERB) HAS
NOT JUSTIFIED ITS PRESENT STAFFING LEVEL. ADDITIONALLY, THIS LOW ACTIVITY
LEVEL HAS IMPAIRED THE AERB'S EFFECTIVENESS AS A FORUM FOR SETTLING
AGRICULTURAL LABOR-MANAGEMENT DISPUTES IN ARIZONA.

From July 1, 1972 to June 30, 1979, the Agricultural Employment Relations Board
(AERB) has cost the Arizona taxpayers $581,500. In those limited instances
when the AERB has been actively involved in an agricultural labor-management
dispute, it has effectively fulfilled its statutory responsibility. The low
activity level of the AERB and the limited use of the AERB's services have

however, not justified its staffing level.

Low Activity Level

One of the primary functions of the AERB is the investigation of alleged unfair
labor practices. This investigation process is as follows:
1) A charge is filed by a complainant.
2) The General Counsel of the AERB investigates the charge to determine
its validity.
3) If the charge is valid it achieves complaint status, and the General
Counsel of the AERB obtains more data to prepare the complaint form.
L) The complainant has the opportunity to have the case heard before a
Trial Examiner who hears both sides of the case and renders a
decision.
5) If the Trial Examiner's decision is appealed, the AERB will review
the decision and render an opinion.
6) If the case is appealed further, a Superior Court will review the

case and render a decision.

10



Quantitative analysis of the AERB revealed that for fiscal years 1974-75
through 1978-79, only 44 charges were received by the AERB of which 29 achieved
complaint status. These 29 complaints were merged into four consolidated
complaints. Three of the Trial Examiners' decisions were subsequently appealed
to the AERB (see Table 1).
In all cases, the Board upheld the Trial Examiner's decision. Table 1
summarizes the complaint activity of the AERB for fiscal years 1974-75 through
1978-79.
IABLE 1
SUMMARY OF COMPLAINT ACTIVITY
OF THE AERB FOR FISCAL YEARS
1974~75 THROUGH 1978-79
Activity Level at
Each Stage of the AERB Fiscal Year
Complaint Process Total 1974-75 1975=76 1976-77 1977-78 1978-79

1. Number of charges brought to the

General Counsel of the AERB uy 17 10 2 15
2. Number of charges which achieved

complaint status 29 12 3 - 14
3. Number of complaints after

merger into a consolidated

complaint 4 3 - - T
4, Number of consolidated complaints

resulting in a formal hearing 4 3 - - 1
5. Number of consolidated complaints

receiving a Trial Examiner's

decision 4 3 - - 1
6. Number of decisions of Trial

Examiner appealed to AERB 3 e - - -

* No activity due to court injunction.

% AERB upheld all three Trial Examiner decisions.

11



The second major function of the Board is to hold and validate elections for

union representation.

According to ARS 23-1389 (C & D):

"The Board shall investigate any petition, and if it has
reasonable cause to believe that a question of
representation exists shall provide for an appropriate
hearing upon due notice...if the Board finds upon the
record of such hearing that a question of representation
exists, it shall direct an election by secret ballot and
shall certify the results thereof."

From fiscal year 1974-75 to 1978-79, only three elections were held. Table 2

summarizes the election activity of the AERB for fiscal years 1974-75 through
1978-79.

TABLE 2

SUMMARY OF ELECTION ACTIVITY OF THE AERB
FOR FISCAL YEARS 1974-75 THROUGH 1978-79

Petition To Hold Election Submitted By
Laborer's International
Teamsters' Local Union
No. 274 No. 310

Election petitions filed 7 1 1
Hearings held for election 5 1 1
Elections held 1 1 1

Elections resulting in
union representation - - 1

12



As a consequence of the limited AERB activity 1level, the AERB'S General
Counsel, Investigator, and Executive Secretary have not been productively
employed. For example, former General Counsel of the AERB, Bob Dickelman,

indicated that:

"...many times there was absolutely nothing to do because
of the nature of the harvests. There was an excessive
amount of dead time."

The present General Counsel, William Gibney, estimated that:

", ..because of the courts injunction since March of 1978,
I have spent 80-90% of my time on concerns unrelated to
Agricultural Employment Relations business."

However, Mr. Gibney also indicated that prior to March 1978 "dead time" was a
problem. Table 3 summarizes the annual salaries, estimated annual work hours
and percentage of productive time for the AERB General Counsel, Investigator,
Executive Secretary, and Administrative Secretary during fiscal years 1974-75
through 1978-79.

13
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()
(5)
(6)

TABLE 3

SUMMARY OF THE ANNUAL SALARIES, ESTIMATED ANNUAL WORK HOURS
AND PERCENTAGE OF PRODUCTIVE TIME FOR THE GENERAL COUNSEL,
INVESTIGATOR, EXECUTIVE SECRETARY AND ADMINISTRATIVE SECRETARY
OF THE AERB DURING FISCAL YEARS 1974-75 THROUGH 1978-79

General Counsel (1) Investigator Executive Secretary Administrative Secretary (3)
Estimated % of Estimated % of Estimated % of Estimated % of
Fiscal Annual Work Productive Annual Work Productive Annual Work Productive Annual Work Productive

Year Salary  Hours (2) Time Salary Hours (2) Time Salary Hours (2) Time Salary Hours (2) Time
1974-75 $ 18,756 590 29% $11,388 494 249 $16,824 238 12% N/A N/A N/A
1975-76 21,072 176 9 11,388 152 T 18,408 4y 2 N/A N/A N/A
1976=-77 24,624 16 1 13,584 . 16 1 20,940 4 - N/A N/A N/A
1977-78 25,428 630 31 15,052 510 25 20,940 (4) 178 9 $ 9,620 1,428 70%
1978-79 28,599 306 (5) 15 N/A (6) - N/a N/A - N/A 10,911 1,224 60
Total $118,479 1,718 17% $51,412 1,172 142 ,$77!”2 464 6% $20,531 2,652 65%

Estimated work hours and percentage of productive time for the General Counsel are based upon the primary functions performed by the AERB.
Estimated work hours computed by job function. These calculations were derived by subdividing the charge/complaint and election processes
into separate steps. The number of hours attributed per each step was estimated by the Board's General Counsel.

Because of a change in personnel and the absence of adequate records, the Administrative Secretary, who performs various clerical and
accounting functions, was analyzed for the last two fiscal years only.

Vacant as of 3/17/78.

Time estimation provided by General Counsel for injunctive period.

An investigator was rehired 6/21/79, at a salary of $14,436. That position had been vacant since 6/30/78.



Based upon the previous statistics, it appears that the activity level of the
AERB does not justify a full-time General Counsel, Investigator and Executive
Secretary. These functions could be performed more efficiently if "contracted

out.n*

We contacted various private attorneys-at-law who stated that a general counsel
and hearing officer's experience qualification were basically the same. The
Arizona Department of Health Services (DHS) contracts with attorneys to act as
hearing officers. DHS hearing officers must meet certain qualifications, such
as being an active member of the State Bar and having at least one year of trial
practice experience. The attorney must agree to conduct prehearing
conferences, legal and/or factual research, rule on admissibility of evidence
and testimony, and make findings of fact and conclusions of law.The method of
payment is $230.00 for one day, $365.00 for two days, $500.00 for three days and
$135.00 for each day thereafter. In those instances where a hearing officer
has been appointed but the parties reach a settlement prior to hearing, the
hearing officer is paid at the rate of $50.00 per hour up to a maximum of
$250.00.

* The feasibility of combining the Board with another state agency was
examined. No entities were identified under which the Board could achieve
an effective operation. Consideration was given to the possibilities of
merging the Agricultural Employment Relations Board with the:

1) Industrial Commission,

2) Attorney General's Office, and

3) Department of Economic Security.

The functions of the Industrial Commission are not closely related to the
Board, the Attorney General's Office felt the expertise in the labor field

was lacking, and the Department of Economic Security excluded involvement
with "political or unionization" activities.

15



By T'"contracting out," we estimate resultant annual savings would be:
1) $12,940 to $24,778 for the General Counsel position, and 2) $5,152 to $8,652
for the Investigator position. The Executive Secretary, Administrative
Secretary, and Investigator are hired by the Board. The General Counsel is

appointed by the Governor and serves at his pleasure.

There has not been an Executive Secretary since March 17, 1978, so no current
cost savings would result from contracting. The possibility of consolidating
the Administrative Secretary's position within the Arizona State Boards'
Administrative Office was considered but the estimated cost savings were

insignificant.

Lccording to the General Counsel of the AERB, the recent Supreme Court decision
will result in an increase in the activity level of the AERB. It should be
noted that between June 5, 1979 (the date of the United States Supreme Court
decision which overruled the lower court decision that the AERB was
unconstitutional) and August 1, 1979, the AERB received the following requests
for service.

1) Petition for election - Vukasovich, Inc.

2) Petition for election - Senini of Arizona

3) Charge against employer - The Woods Co., Inc.

4) Charge against employer - G & S Produce Co., Inc.

It cannot be determined, based upon the limited time that has elapsed since the
Supreme Court decision, if these requests for AERB services represent an actual
continuing need for the present staffing level of the AERB. Our review,
however, indicates that there may not be an actual and continuing need for the
present staffing level because: 1) under Arizona law it is possible to
circumvent the AERB, and 2) the attitude of the major farm labor union and

other farm labor groups is still negative toward the AERB.

16



Circumvention of the AERB

Two of the primary functions performed by the AERB are to adjudicate alleged
unfair labor practices and certify secret ballot elections to determine union
representation. Our review of the AERB revealed that under Arizona statutes it
is not necessary to use the AERB to adjudicate alleged unfair labor practices
or conduct union elections. This situation is partially responsible for the
past low level of AERB activity and may preclude any significant increase in
future AERB activity.

Adjudication of Alleged

Unfair Labor Practices

The AERB has defined as one of its objectives to conduct:

"investigations of alleged unfair labor practices."

In order to accomplish this objective, the AERB has adopted the following
procedures:
1) The investigator conducts his review to see if the charge is a bona
' fide complaint, and
2) If the complaint is determined to be bona fide, more information
(evidence) is gathered in preparation of obtaining court relief

(such as obtainment of a temporary restraining order).

If at the completion of his investigation, the General Counsel of the AERB
believes that an unfair labor practice exists, he may file a petition with any
Superior Court having appropriate jurisdiction to obtain a temporary
restraining order on behalf of the complainant. However, under Arizona law, a
complainant can petition the courts directly to obtain injunctive relief or a

temporary restraining order without having to use the AERB.

17



Arizona Revised Statutes 23-1393(A) allows for parties other than the AERB to

petition for injunctions and temporary restraining orders and states:

"Any person who is aggrieved or is injured in his business
or property by reason of any violation of this article, or
violation of an injunction issued as provided in this
section, may sue in any superior court having jurisdiction
of the parties for recovery of any damages resulting from
such unlawful action, regardless of where such unlawful
action occurred and regardless of where such damage
occurred, including costs of the suit and reasonable
attorney fees.

Upon the filing of such suit the court shall also have
Jjurisdiction to grant such injunctive relief or temporary
restraining order as it deems just and proper. Petitions
for injunctive relief or temporary restraining orders
shall be heard expeditiously. Petitions for temporary
restraining orders alleging a violation of ARS 23-1385
shall be heard forthwith and if the petition alleges that
substantial and irreparable injury to the petitioner is
unavoidable such temporary restraining orders may be
issued pursuant to Rule 65 of the Arizona Rules of Civil
Procedure." (Emphasis added)

Therefore, ARS 23-1393 (A) allows for any person to petition the courts for
injunctive relief or a temporary restraining order. As a result, the AERB and
its adjudication of alleged unfair labor practices function can and has been
completely circumvented. For example, the following cases are instances of the
AERB being circumvented:
1) April 4, 1973, D'Arrigo Brothers v. United Farm Workers, Pinal
County, No. C26803;
2) June 12, 1973, Safeway Stores v. United Farm Workers, Maricopa
County, No. C278338;
3) June 21, 1974, Kennard v. United Farm Workers, Maricopa County, No.
C294873;
L) February 20, 1976, Warren Page, d/b/a/ Page's Market and Page's
Western Auto v. United Farm Workers, Maricopa County, No. C328259.

18



By way of contrast, California statutes require that a temporary restraining
order must first be routed through the California Agricultural Labor Relations
Board (ALRB), which is the California equivalent of the AERB. The General
Counsel then conducts an investigation and prepares recommendations for the
ALRB. If the ALRB so determines, a temporary restraining order is obtained

from a court of appropriate jurisdiction.

Since its inception on June 5, 1975 to June 30, 1978, the California ALRB has
investigated 399 complaints of unfair labor practices. The AERB, however,
during that same period of time has investigated only 27 complaints of unfair

labor practices.

Certifying Election

"Certifying secret ballot elections to determine representation" is another of
the AERB's primary objectives. However, this function, 1like adjudicating
alleged unfair labor practices, can be accomplished without using the services
of the AERB. This also contributes to the limited activity level of the AERB.

In Arizona, agricultural elections to determine representation -can be
conducted using either the secret ballot method or the card check system.
Under the secret ballot method of selecting representation, the petitioner
(i.e., farm laborers' union) must have at least 30% of the designated employees
of a unit mark their M"authorization cards"™ favoring union representation.

According to the AERB's Field Manual of Case Handling Procedures, "an election

may not be held sooner than four days...Where the parties wish a prompt
election, the employer will make the 1list (upon approval of an election, the
employer is requested to prepare a list of eligible voters and their addresses)

available in less than 10 days."
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At the time of the election, voters provide proper identification and are given
a ballot. The voter proceeds to the voting booth and marks the ballot. The
voter leaves the booth and places the folded ballot into the ballot box. After
all voters have cast their ballots, the slot in the ballot box should be
sealed, with the AERB agent maintaining personal custody. The vote count
should take place as soon after the close of the voting as possible. Actual
participants are AERB agents and official observers. According to the Field

Manual, "a union, to win, must receive one more vote than 50 percent."

However, under a card check system an employer may be required to bargain when
a union obtains "authorization cards" from a majority of the workers on the
employer's payroll authorizing the union to act as their bargaining agent. The
signatures on the authorization cards are verified to payroll records by
parties not directly involved in the election process, such as Western Growers*
and a clergyman. If the union successfully obtains a verified majority of
~authorization cards it becomes the farm laborers' bargaining representative.
Two instances of this method of "election" occurred in 1974 for Pasquinelli

Produce and Vukasovich, Inc. of Yuma, Arizona.

California's agricultural labor law, approved by the Governor on June 5, 1975,
"provide(s) for the holding of a secret ballot election in a bargaining unit
composed of agricultural employees of an employer for the selection of a labor
organization as their exclusive bargaining representative, and would provide
the procedure for petitions for, the conduct of, and the eligibility of
agricultural workers to vote in, such elections."™ According to officials of
the California Agricultural Labor Relations Board (ALRB), card check system
elections are not allowed in California and all union elections must be
certified by the ALRB.,

A comparison of Arizona's election activity to California's is shown in Table
y,

* Western Growers' Association is a non-profit organization, founded in
1926. Membership comprises approximately 80% of all growers and shippers
of fresh fruits and vegetables in California and Arizona.
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TABLE 14

COMPARISON OF ELECTION ACTIVITY IN THOSE
STATES THAT HAVE AGRICULTURAL LABOR ACTS
FOR FISCAL YEARS 1974-75 THROUGH 1977-78

Fiscal

_Year ARIZONA California¥*
1974-75 : 3 bl
1975-76 - 423
1976-77 - 188
1977-78 - 95

* Information obtained through the INITIAL REPORT
TO THE LEGISLATURE ON THE ADMINISTRATION OF THE
AGRICULTURAL LABOR RELATIONS ACT OF 1975.

¥%  Act passed in 1975, information not available.

Negative Attitude Toward The AERB
Since its inception in 1972, the AERB has been opposed by the UFW. Our review

of the AERB revealed that despite the June 5, 1979, Supreme Court decision, the
UFW and other farm labor groups remain opposed to the AERB. The negative
attitude of these farm labor groups toward the AERB has contributed to the low

level of AERB activity and may continue to do so in the future.

As part of our review we contacted several farm labor groups in order to assess
the effectiveness of the AERB. We found the attitude of these farm labor
groups toward the AERB to be generally negative.

For example:
1) The UFW, refuses to recognize the AERB and thus effectively thwarts
any "forum" the AERB wishes to maintain. Even after the June 5,
1979, Supreme Court decision, Marc Grossman, the Assistant to the
President of the United Farm Workers, said on June 13, 1979;:

"...the UFW will still definitely NOT USE the
Agricultural Employment Relations Board."

21



2) National and 1local labor organizations which provide the farm
laborer with services similar to those offered by the AERB are also
critical of the AERB. For example:

"Both the Board and the Agricultural Employment
Relations Act have been totally ineffective in
resolving labor-management disputes. There 1is no
confidence in the Board's election process primarily
due to the delay or postponement provisions."

Jim Rutkowski, Attorney
United Farm Workers

"The AERB is ineffective and provides no assistance
to the farm worker that we ourselves do not supply."

Lupe Sanchez, Executive Director
Maricopa County Organizing Project

"Board members do not serve the best interest of the
public. They are unaware of the labor activity
around them and do not have contact with the labor
world."

John Blake, Representative
Teamsters Local No. 274

"While I was director for Legal Services for
Farmworkers from June '76 to Aug. '78, the AERB
produced not one positive contribution for the
agricultural laborers of this state. The AERB lacks
credibility, one of the many reasons why labor does

not take advantage of the Board's services."
Gary Bryant, Staff Attorney

Migrant Legal Action Program
Washington, D. C.

Without the support of farm labor groups the effectiveness of the AERB has been

and will continue to be severely impaired.
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CONCLUSION

The low level of AERB activity has not justified its present staffing level or
budget authorization. The historically low level of AERB activity is primarily
the result of two factors: 1) in Arizona it is possible to circumvent the AERB,
notably in the areas of investigating unfair labor practices and certifying
elections, and 2) the UFW and other farm labor groups do not support the AERB.
While there has been some requests for AERB services since the June 5, 1979
Supreme Court decision, it appears that circumvention of the AERB and the lack
of farm labor support may élso preclude any future increases in the level of

AERB activity.

RECOMMENDATION
The Office of the Auditor General should re-evaluate the activity level of the
AERB as of June 30, 1980. If the level of activity for the AERB has not

increased to the point of Jjustifying its present staffing level, either:

- ARS 23-1393(A) be amended to prevent the circumvention of the AERB,
or '

- The present staffing level of the AERB be substantially reduced by
replacing the full-time positions of General Counsel and
Investigator with part-time positions. Any needed AERB
investigations could be "contracted out" thus eliminating slack time
and excessive costs from $18,092 to $33,430. The investigator is
hired by the Board. The General Counsel however, is appointed by the

Governor and serves at his pleasure.
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FINDING II

THE OFFICE FACILITIES OF THE AGRICULTURAL EMPLOYMENT RELATIONS BOARD APPEAR TO
HAVE BEEN USED BY THE GENERAL COUNSEL OF THE AERB TO CONDUCT PRIVATE BUSINESS.

In the normal course of our performance audit, we became aware of the possible
use of State materials and facilities by the General Counsel of the AERB for
personal gain. This matter was turned over to the Attorney General's Office -

for further investigation.

A legal file was observed on top of the General Counsel's desk that was later
identified by the Administrative Secretary as being part of a private law case
‘that belonged to the AERB's General Counsel. According to the Administrative
Secretary, she had also worked on other private law cases for the General
Counsel. Not knowing the extent of the monies involved nor the extent of the
confidentiality of a lawyer-client relationship, we sought advice from the
Legislative Council. On May 10, 1979%, we received an opinion that stated:

"...the fact situations described...appear to be violative
of state laws relating to theft.”

The opinion ‘states in part:

"There 1is no specific state statute prohibiting an
employee of a state agency from using state resources to
promote personal gain. However, we must conclude that the
fact situations described in paragraph 1, items (a), (b)
and (c) appear to be violative of state laws relating to
theft (Title 13, chapter 18, Arizona Revised Statutes).
Arizona Revised Statutes section 13-1802 provides, in
relevant part:

* Appendix II is a full text of the Legislative Council opinion.
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"A. A person commits theft if, without lawful authority,
such person knowingly:

1.

2.

Controls property of another with the intent to
deprive him of such property; or

Converts for an wunauthorized term or use
services or property of another entrusted to the
defendant or placed in the defendant's
posssession for a limited, authorized term or
use,

Relevant definitions are prescribed in Arizona Revised
Statutes section 13-1801 and include:

1'

'Control' or 'exercise control' means to act so
as to exclude others from using their property
except on the defendant's own terms.

'Deprive' means to withhold the property
interest of another either permanently or for so
long a time period that a substantial portion of
its economic value or usefulness or enjoyment is
lost, or to withhold it with the intent to
restore it only upon payment of reward or other
compensation or to transfer or dispose of it so
that it is unlikely to be recovered.

'Property of another' means property in which
any person other than the defendant has an
interest which the defendant is not privileged
to infringe, including property in which the
defendant also has an interest, notwithstanding
the fact that the other person might be
precluded from civil recovery because the
property was used in an unlawful transaction or
was subject to forfeiture as contraband.
Property in possession of the defendant is not
deemed property of another person who has only a
security interest in such property, even if
legal title is in the creditor pursuant to a
security agreement.

'Services! includes labor, professional
service, transportation, telephone, gas or
electricity services, accommodation in hotels,
restaurants, leased premises or elsewhere,
admission to exhibitions and use of vehicles or
other movable property.
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"The term 'person,' as defined in Arizona Revised Statutes
section 13-105, paragraph 21, includes a government or
governmental authority. Paragraph 27 of the same statute
defines 'property' as meaning anything of value, tangible
or intangible. We believe that the use of state office
personnel services, office equipment and office supplies
for private business constitutes the crime of theft as
prescribed by the statutes c¢ited above. No 1lawful
authority exists for permitting a state employee to use
such items or services for private business. Equipment
and supplies clearly are state property which an employee
is not privileged to infringe. Personnel services of the
type described in this request are services as defined in
Arizona Revised Statutes section 13-1801, paragraph 7.
Conversion of those services 1is clearly prohibited by
Arizona Revised Statutes section 13-1802, subsection A4,
paragraph 2."

The response from the Attorney General's Office indicated:

", ..0n May 18, 1979, the Office of the Auditor General
informed the Office of the Attorney General of the above
circumstances and an investigation was initiated by that
Office. During the course of the investigation, the
General Council(sic) of the AERB informed the investigator
from the Office of the Attorney General that he had been
given verbal permission from an assistant to then Governor
Castro that he could continue his private law practice in
the State office, in addition to his duties with the State.
When contacted by the Office of the Attorney General, the
identified former gubernatorial assistant admitted that he
had given the General Council(sic) permission to continue
his private law practice while in the State office, but
could not recall any conversations that he had concerning
the use of State property and personnel in that practice.

At the conclusion of its investigation, the O0ffice of the
Attorney General prepared an internal report and a copy
was sent to an assistant to Governor Babbitt. The Office
of the Attorney General, after an investigation of this
matter, declined prosecution...."¥*

* Appendix III are the letters from the Office of the Attorney General.

26



The response from the Executive Assistant to the Governor was;

"Pursuant to your inquiry as to Mr. Gibney's authorization
to utilize facilities of his office and personnel to
conduct legal business not relating to the Agricultural
Employment Relations Board, I have discussed the matter
with Mr. Gibney and informed him that such activities are
not authorized. Whatever past misunderstandings there may
have been as to Mr. Gibney's right to enter into outside
law practice, he now understands that he is not to utilize
his state office, personnel, or other facilities to
conduct any outside law practice."#*

CONCLUSION

The General Counsel of the AERB appears to have used state property, supplies

and personnel to conduct his own private legal practice.

RECOMMENDATION

We recommend that the use of state facilities, supplies and personnel for the

private personal gain of the General Counsel of the AERB be

immediately.
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FINDING III

THE NUMBER OF UNFAIR LABOR PRACTICE CHARGES HANDLED BY THE AERB IN FISCAL YEAR
1977-78 APPEARS TO HAVE BEEN OVERSTATED IN REPORTS MADE TO THE BUDGET OFFICE OF
THE STATE DEPARTMENT OF ADMINISTRATION. IN ADDITION, OTHER AERB ACTIVITIES ARE
NOT ADEQUATELY DOCUMENTED.

The AERB uses the number of unfair labor practice charges it handles as one
means to Jjustify its budget authorization. Our review of the AERB revealed
that in some instances the AERB has counted the same unfair labor charge two
times when accumulating statistical data for budgetary purposes. As a result,
the AERB is submitting budget information that overstates its actual activity
level to the Department of Administration and the Legislature. In addition,

other AERB activities are not adequately documented.

Unfair Labor Practice Charges Are Misleading

Unfair labor practice charges are currently counted by the AERB as separate and

independent charges if:
1. The name of the charged party on a previously filed charge is changed
due to legal circumstances; l
2. The same complaint is filed by family members with different
surnames; and

3. Additional violations are added to a previously filed charge.

In fiscal year 1977-78 the AERB reported to the Department of Administration
that 30 unfair labor practice charges were filed when the actual count appears
to be only 15. Further, in those 15 charges only three different parties were
charged. For example: In October 1977, charges were filed against MCOP
(Maricopa County Organizing Project). In December 1977, these same charging
parties were again recorded except that the charged party was now the United
Farm Workers. Thus, these basic charges were counted two times by the AERB as

separate and independent charges.
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Table 5 summarizes the number of unfair labor practice charges filed with the
AERB and the number of parties charged during the fiscal year 1977-78.
TABLE 5

COMPARISON OF THE NUMBER OF UNFAIR LABOR
PRACTICE CHARGES FILED WITH THE AERB PER
REPORTS SUBMITTED TO THE BUDGET OFFICE
AND PER AUDIT

Unfair Labor
Practice Charges

Filed with
the AERB
Per Reports
Submitted
Filing Filed . Filed To The Per
Date Against By Budget Office Audit
10/31/77 MCOpP B & T Farms* 1 1
10/31/77 MCOP G. Matsumori* 2 2
10/31/77 MCOP Evercrisp Veg.¥* 3 3
10/31/77 MCOP Davis Packing# 4 y
10/31/77 MCOP Triple T Farms¥ 5 5
10/31/77 MCOP Phoenix Veg.* 6 6
10/31/77 MCOP J. Okabayshi# T 7
10/31/77 MCOP Tanita Farms¥ 8 8
12/05/77 M. Okabayshi M. Cardiel 9 9
12/05/77 M. Okabayshi J. Cardiel 10 -
12/05/77 M. Okabayshi H. Cardiel 11 -
12/05/77 M. Okabayshi L. Cardiel 12 -
12/13/77 UFW Tanita Farms¥*#¥ 13 -
12/13/77 UFW B & T Farms¥* 14 -
12/13/777 UFW Phoenix Veg.* 15 -
12/13/77 UFW J. Okabayshi#¥ 16 -
12/13/77 UFW G. Matsumori¥ 17 -
12713777 UFW Davis Packing* 18 -
12/13/77 UFW Triple T Farms*¥ 19 -
12/13/77 UFW Evercrisp* 20 -
12/13/77 UFW Tanita Farms¥ 21 -
12/15/77 UFW Bodine Produce 22 10
12/12/77 UFW Bodine Produce 23 -
01/05/78 UFW Anthony Farms 24 1M
01/09/78 UFW Anthony Farms 25 -
01/09/78 UFW Tanita Farms 26 12
01/09/78 UFW Evercrisp 27 13
01/09/78 UFW Phoenix Veg. 28 14
01/09/78 UFW G. Matsumori 29 15
03/16/78 UFW Motion to Dismiss¥*#¥* 30 -

*  Charges 1 through 8 and 14 through 21 all relate to the "Green Onion
Strike." The name of the charged party was merely changed from MCOP to
UFW. Available records do not indicate that any additions or work was
performed for charges -14 through 21.
L Erroneously included per recordkeeper.
According to the General Counsel of the AERB, any change in an original and/or
subsequent charge constitutes a new charge. It should be noted however, that
the ALRB in California does not for example, count a jurisdictional change to

an already filed charge as a separate charge.
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Unfair Labor Practice Investigations

And Dismissed Unfair Labor Practice

Charges Are Not Adequately Documented

Since 1974, the AERB has not maintained any logs or records for informal
investigations and in some cases, formal investigations. In addition, unfair
labor practice charges that have been dismissed by the General Counsel of the
AERB are not adequately documented. As a result, it is not possible to assess
the accuracy of the number of informal investigations performed by the AERB
from 1974 to 1979, nor is it possible to assess the appropriateness of the

General Counsel's action in dismissing unfair labor practice charges.

Agricultural Employment Relations Board service measurements indicate that
since 1974, 123 informal and formal investigations have been performed.
However, our review of AERB records revealed that since 1974, no logs or
records have been kept for informal investigations and in some cases, formal
investigations. Prior to 1974, informal investigative written reports were
maintained but because of the general inactivity of the AERB informal investi-

gative reports have been oral since 1974.

Agricultural Employment Relations Board records also indicate that since 1974,
the General Counsel of the AERB has dismissed 15 charges of unfair labor
practices. However, AERB records are not adequate to document the procedures
used. by the General Counsel when investigating the dismissed charges or to
allow for an evaluation of the appropriateness of the General Counsel's

actions.

CONCLUSION

The AERB counts as separate unfair labor charges any amendments to previously
filed charges. As a result, it appears that the AERB overstated its activity
level in a report it submitted to the Department of Administration and the
Legislature during fiscal year 1977-78. Further, the AERB is not adequately
documenting unfair labor practice investigations and dismissed unfair labor

practice charges.

RECOMMENDATION

We recommend that the AERB not count as separate charges amendments to

previously filed charges. 1In addition, written reports should be kept of all
investigations. Finally, all unfair labor charges which are dismissed by the

General Counsel of the AERB should be adequately documented.
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FINDING IV

THE AERB COULD DO MORE TO ENCOURAGE PUBLIC INPUT AND PARTICIPATION AND AERB
MEMBERS SHOULD BE REPLACED OR REAPPOINTED WHEN THEIR TERMS EXPIRE.

Our review of the AERB revealed two additional areas that need improvement.
These areas are:
1) The AERB's exposure to segments of the agricultural community and its
efforts at encouraging input from the public and informing the public
of its actions could be enhanced.

2) Four of the current six AERB members have expired terms.

The AERB's Exposure To The Agricultural

Community And Its Efforts At Informing The
Public Could Be Enhanced
From February 27, 1974 to July 1979, the AERB held 33 public meetings.

However, a member of the general public attended only one of these 33 meetings.
Although the AERB 1) posts notices of meetings in the Arizona State Building
as required, 2) has prepared a pamphlet for distribution to agricultural
laborers which outlines their rights under the Agricultural Employment
Relations Act, and 3) the General Counsel of the AERB has given public
speeches on the AERB's function, additional efforts can be made by the AERB to

promote public visibility.

In order to assess the manner in which the AERB encourages public input and the
extent to which the AERB informs the public of its meetings, actions, and their
expected impact, the Office of the Auditor General conducted two surveys. One
survey was of present and past AERB members who were asked how input from the
public was encouraged by the AERB when promulgating rules and regulations.

Responses from AERB members included:



"The group (AERB members) has not encouraged input from
the publiec."

"Meetings have been open but not attended by many
visitors."”

Agricultural Employment Relations Board members were also asked how the AERB
informs the public as to its actions and their expected impact. Responses from
AERB members included:

"No standard procedures are followed."
"No public relations to my knowledge."

"It does not and should not. This is the function of a
free press."

"Only by news releases - to the best of my knowledge."

A second survey was conducted of the Central Arizona Vegetable Growers and
Shippers. The Central Arizona Vegetable Growers and Shippers was selected for
a survey as many of its members had filed complaints with the AERB. Of the 13
persons who responded to the survey, five persons (38 percent), stated that

they were not familar with the AERB.

Methods For Improving

Public Participation

Mr. Ernest Gellhorn, former Dean of Arizona State University College of Law and
a recognized authority on administrative procedure law, has formulated recom-
mendations for improving the Federal Administrative Procedures Act. Manylof
these recommended actions are equally applicable to state regulatory bodies.
According to Mr. Gellhorn¥:

"1. Agency obligations. Minimum constitutional require-
ments are insufficient reasons for agencies to fail to
explore appropriate procedures for providing effective
notice to the affected public. (Emphasis added)

* Techniques of Public Involvement, State Planning Series 11, Council of
State Planning agencies, pp 12-13. This statement is a summary of Gell-
horn's Article, "Public Participation in Administrative Proceedings,”
Yale Law Journal, Volume 81, No. 3 (January 1972) pp 398-401.
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"2. Meeting public notice needs. Agencies should be
required to provide identified, accessible sources of
information about proceedings in which public partici-
pation is possible...At a minimum, each agency

should:

a. Strive to provide notice as far in advance of the
proceeding as possible; and

b. Prepare a separate bulletin issued periodically,
identifying the proceeding and providing relevant
information.

3. Attracting and focusing public attention. The public
can be made aware of important agency proceedings in
many ways, such as press releases to news media;
requirements that applicants directly inform users;
special notice to governmental bodies, citizen groups
or trade assoclations; and separate agency listings of
significant matters.

Coverage in the news media 1is perhaps the most
effective way of reaching the average citizen, and
public interest groups and agencies should make
special efforts to -encourage reporting of their
activities. Factual press releases written in lay
language should explain the significance of the
proceedings and the opportunities for public
participation. Releases describing important
proceedings with a local geographical impact should be
sent to area news media. In major matters, agencies
might consider public service advertisements and
announcements over local broadcasting facilities.
Direct mailings are yet another alternative."
(Emphasis added)

In August 1975, the then Attorney General, Bruce E. Babbitt, further amplified
these ideas in a memorandum to all state agencies. Forms of public notice
discussed were:

1. Newspaper Publications

In many cases, notice of meetings can be disseminated by providing

press releases to newspapers published in the area in which notice is

to be given. In addition, paid legal notices in such newspapers may
be purchased by the governing body.
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2. Mailing List

Some bodies may wish to provide a mailing list whereby persons
desiring to obtain notices of meetings may ask to be placed on a
mailing list. All notices of meetings issued will then be mailed to
those appearing on the current mailing list.

3. Articles or Notices in Professional or Business Publications
In addition, the governing body may obtain publication of articles or

notices in those professional and business publications relating to
the agency's field of regulation.

Four Of The Current Six AERB

Members Have Expired Terms

Attention is needed in the appointment of AERB members. The appointment of
AERB members is the responsibility of the Governor. A review of AERB records
and discussions with AERB members revealed that since August of 1975, four of
the six AERB members have been serving with expired terms of from one to four

years, including the Chairman of the AERB whose term expired in August of 1977.

Table 6 summarizes the AERB membership and the expiration dates for their terms
as of June 30, 1979.
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TABLE 6

SUMMARY OF AERB MEMBERSHIP AND THE
EXPIRATION DATES FOR THEIR TERMS
AS OF JUNE 30, 1979

Original
Appointment Expired Reappointment Expires

BLAKE, Gene* 8/14/72 8/14/76

BOICE, William 8/14/72 8/14/74 7/31/74 8/14/79

CONSAUL, John* 8/14/72 8/14/75

HOLGATE, Edward* 8/14/72 8/14/78

MCMANUS, Jack 8/14/72 8/14/T74 T7/31/74 8714779

MONTGOMERY, Jack 8/14/72 8/14/73 8/14/73 8/14/78
(Resigned 11/15/77)

SANDERS, Milton* 8/14/72 8/14/77

UDALL, Jessee 8/14/72 8/14/73 8/14/73 8/14/78
(Resigned 10/15/74)

WALDEN, Keith ‘ 8/14/72 (Resigned 10/15/75)

(alternate)

* Membership expired

CONCLUSION
The AERB's efforts to encourage input from the public and inform the public as

to its actions and their expected impact could be enhanced.

Also, AERB members have not been reappointed or replaced since July 1974. As a

result, four of the six AERB members are serving with expired terms.

RECOMMENDATION

The AERB should initiate a public awareness program. Secondly, AERB members

should be reappointed or replaced before their terms expire.
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OTHER PERTINENT INFORMATION

As of June 1, 1979, the AERB and the Attorney General's Office have spent
$25,224 to appeal the case of Babbitt, Governor of Arizona vs. United Farm
Workers National Union to the United States Supreme Court. These costs do not
include time spent by the AERB's General Counsel for preparatory and research
work. Table 7 summarizes the court costs incurred by the AERB and the Attorney

General's Office.

TABLE 7

SUMMARY OF COURT COSTS INCURRED BY THE AERB AND
THE ATTORNEY GENERAL'S OFFICE
TO APPEAL THE CASE OF BABBITT, GOVERNOR OF
ARIZONA VS. UNITED FARM WORKERS NATIONAL UNION
TO THE UNITED STATES SUPREME COURT AS OF
JUNE 1, 1979

Agricultural Employment Relations Board

Costs
Attorneys' fees $8,724
Exchange graphics 5,944
Other printing 5,332
Total $20,000
Attorney General's Office
Attorneys' fees $4,913
Exchange graphics 311
Total 5,224
Total State Costs as of 6/01/79 to Appeal
the Case to the United States Supreme Court $25,224
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BRUCE BABBITT
GOVERNOR

AGRICULTURAL EMPLOYMENT RELATIONS BOARD

1688 WEST ADAMS, ROOM 221

PHOENIX, ARIZONA 85007
(602) 271-5989

September 5, 1979

Mr. Douglas R. Norton

Auditor General, State of Arizona
112 North Central Avenue

Suite 600

Phoenix, Arizona 85004

Dear Mr. Norton:

Enclosed please find the General Counsel's response
to your draft of the Performance Audit Report for
the Agricultural Employment Relations Board.

I apologize for the delay in finalizing this report
for your office, however, due to the shortness of
time we were alloted, and increasing activity for

the Board, I have found it difficult to find adequate
time to address some of the delicate issues raised
by your report.

For the reasons I have stated in the introduction and
as substantiated by the text of the rebuttal, I hope
you will give serious consideration to my comments
before you draft your final report. I see no reason
why portions of Findings I, II, and III should be
included if our rebuttal helps clarify some of those
issues.

I should add that at all times Messrs. Kirk Schneider
and Dwight Ochocki of your office were pleasant, con-
genial, and cooperative. If we can be of any more
assistance to your office, please do not hesitate to
call on us.

William Gibney

WG :ms
Enclosure
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GENERAL COUNSEL'S RESPONSE TO PERFORMANCE AUDIT REPORT

FINDING TI:

THE ACTIVITY LEVEL OF THE AGRICULTURAL EMPLOYMENT RELATIONS BOARD (AERB)
HAS NOT JUSTIFIED ITS PRESENT STAFFING LEVEL, ADDITIONALLY, THIS LOW ACTIVITY
LEVEL HAS IMPATRED THE AERB'S EFFECTIVENESS AS A FORUM FOR SETTLING AGRICULTURAL
LABOR~MANAGEMENT DISPUTES IN ARIZONA.

Qur files and newspaper accountings illustrate that we have had:

Farm workers reinstated when unjustly discharged;

Prevented violence, bloodshed and destruction of property;

°

Saved acres of valuable crops vital to this State's economy;

S~ LN
.

Allowed workers to continue working although intimidated and
threatened by outside influences.

This '"success'" has served the needs of our agricultural community and the public
interest of this State, and has demonstrated the Board's ability, when tested,
to achieve the Legislative intent "to prevent the uninterrupted flow of agricul-

tural products."

More importantly, however, it should be explained why the level of activity has
been so low during the past seven years, From the very outset, the Agricultural
Employment Relations Act was challenged in Federal Court by one of the largest
Unions that the Act endeavors to legislatively control their attempt to organize
agricultural labor - the United Farm Workers., As in the instant case, if a

party challenges a law that directly affects the objectives and very existenée

of that party, it is only natural that they would not want to compromise their
position with respect to that challenge by subjecting themselves to the constraints
of the very law they seek to have abolished. That would be like losing the battle
while waiting to lose the war. It was the Union's hope and intention that by
abstaining organizational efforts in Arizona pending the constitutional ruling, -
that some day there would not be a law to prescribe labor/management constraints.,
No one wants to give in to legislative control if at some date the application of

that law may become moot.



This was evidenced in the 1930's on the Federal level by the National Labor
Relations Board, weathering the stormy first four years of its existence when
they handled only 40 cases because of the wrath of lawsuits filed by the Unions
sought to be controlled by the NLRA. Although the Performance Audit Report
refers to the California Act on occasion, it declines to offer any of the above
information. 1In addition, it neglects to state that Cesar Chavez, President

of the United Farm Workers, was a co-author of the California Act.

The report also seems to pay very little attention to the fact that for nearly
15 months during the last 18 months, the Arizona Board was under a Court ordered
injunction prohibiting it from exercising any enforcement of the Arizona Act,
At one point in the report, a statement is made that the present General Counsel
admits that in the past year, 80 to 90% of his time was spent on unrelated Board
activities. Taking this statement out of context, the report did not bother to
include the fact that:
1., . The Board was enjoined from performing its duties during
this period;
2, An attempt to circumvent the injunction would have subjected
the General Counsel and the Board to contempt of Court vio-
lations.
Although the Auditor is still dubious, perhaps this question of activity level
is now moot since the activity level in the past month has increased over the
record reflected during the past seven years. (See attached Public Docket Log

for Unfair Labor Practices and Petitions for Election, Appendix I).

The Auditors concluded that the Board's low level of activity may continue.
Although it is impossible to predict the future of agricultural labor in Arizoma,
it appears the trend has reversed itself, (See Richard Garcia's letter of
August 27, 1979, Appendix II), Since July 30, 1979, we have had eight unfair
labor practice charges filed with the Board, and have conducted three elections,

with one more to be conducted on September 19, 1979,

I have also been contacted by Lupe Sanchez concerning elections that may be held
at citrus farms in Maricopa County. He stated that he has read where a Union
in Yuma has been victorious in some representation elections conducted by the

Board, and inquired as to what the procedures are for petitioning by Unions.



Moreover, Board Investigator, Gus Oviedo, has contacted the United Farm Worker's
office in El Mirage where he learned that when the contracts now being nego-
tiated in California are completed, an organizing committee will be coming into
the Valley for purposes of organizing green onion workers. Whether the UFW
chooses to organize within or without the provisions of the AERA is meaningless;

regardless of their conduct it will require considerably more work for the Board.

If we can use any of the foregoing as a barometer for measuring the level of
activity we can expect, it seemé quite certain that it is unfair to compare the
activity levels before and after the Supreme Court's decision of June 5, 1979.
T might also add that the Supreme Court, in its decision, admonished the United
Farm Workers to test the provisions of the Arizona law as it should have done

from its inception,

Assuming arguendo, however, I conclude that even if current activity level de-
creases, that the previous low level of activity or the possibility of little
activity in the future, does not warrant a reduction in work force, Tt is impera-
tive when dealing with this highly volatile and sensitive area, and with thousands
of workers who do not understand English, never mind the law, to establish a
rapport between the Board and those it attempts to serve. To lend credibility to
the Board by providing for a constant trust in the expertise of the people con-
ducting the Board's affairs, is an important factor that cannot be taken lightly.
Experts in the area of agricultural labor law are rare commodities and to interrupt
or fall short in this expertise would do little to advance the reputation of the

Board and objectives of the Act.

Since its inception, the Board has cost the State approximately $80,000 a year, a
small amount when compared to the peace and harmony within the agricultural indus-
try it has provided. An additional savings of $20,000 to $30,000 a year, as advo-
cated by the Auditor, appears to be of little significance when compared to the

lack of continuity, trust and expertise that may result due to the State's squander-

ing,

We must also look at the Auditor's suggestion to hire an outside attorney to sit
on an ad hoc basis as general counsel for the Board. I suggest that their example
only touches the tip of the iceberg. The daily costs they have quoted us might

appear to be cost efficient, if all we are concerned with are the number of days
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a general counsel may spend at an actual hearing or trial. Even with limited
activity, the investigator and general counsel, prior to trial, must spend
numerous hours interviewing witnesses, taking affidavits, perform incidental
investigations, obtain materials and exhibits, prepare reports, complaints,
motions, and supportive briefs before the trial even begins, and, of course,
there are always post trial memorandum, motions and appeals with accompanying
oral argument, and the never ending continual attempt to discover or adduce
new evidence and testimony. This is all very time consuming, and only a full-
time general counsel, or retired attorney, would have the time to adequately
fulfill the duties. Case in point was the green onion strike of 1977. Mr.
Oviedo and I worked approximately twelve hours a day, six to seven days a week,
for approximately six weeks. Much of my time was spent preparing for court,
and in court. Much of Mr. Oviedo's time was spent in the fields gathering
witnesses and evidence for me to use at trial. A private investigator and pri-
vate attorney would have to give up their full-time practice to accept a part-
time job as described herein. This is true even with a low level of activity.
An attorney and investigator would have to be paid by the hour or be on retainer,
because they would never accept such a contract which would force them to let

their own practice be handled by someone else.

I submit that although on paper, perhaps, the Auditor's recommendations look
cost-effective, when in actuality, they are impractical, and probably cost-waste-
ful, notwithstanding the lack of continuity, trust and expertise - vital elements

when achieving maximum credibility for any agency.

I also must wonder where such an attorney would be located. Would he have a
background in labor law? Has he represented labor? Or management? If we hire
an attorney who has a labor background ‘to handle matters of labor and one with a
management background to handle those matters of management, what would happen
when counterclaims or cross-claims were filed and both sides now need to be
represented by their respective general counsels. This would cause a built-in
conflict of interest, having two attorneys, obstensibly representing the State
of Arizona, on opposite sides of the fence. If instead, the contracted attorney
has no labor background, then the reputation of the Board will lose the credi-
bility that T have referred to earlier, The bottom line is, I find it difficult
to believe that the Auditor's recommendation is in fact cost-effective., To the

contrary, I find it impractical,



I find it ironic that I am now in the process of hiring a part-time investigator
and clerical to supplement our current staff, so that we may more efficiently
and expeditiously, and in turn, more economically, serve the needs of the people.
It is our position that if the current trend continues, we will need still

additional staff, offices, and the reinstatement of an executive secretary.

Possibly, we could be merged with another agency, but we would still require the
same number of staff, and office space and equipment. More importantly, however,
we would lose the autonomy necessary to divest and devoid ourselves of any out-

side or political influence.

There is no nexis or connection between the success of the limited activity with
the ability for the Board to respond to the needs of the public. If there have
been only minimal labor disputes, then the level of need has also been minimal,
If there is little or no activity (possibly due to the impending application of
legislative constraints levied by the AERA and the watchful eye of the AERB) then
there is likewise little or no need. Conversely, the wish of the people has been
fulfilled to insure the uninterrupted flow of agriculture, the primary need of
our agricultural industry. Using the level of activity as a yardstick to measure
the Board's ability to respond to the needs of the people, is an unfair and an
erroneous barometer, attempting to compare apples with oranges, or, to compare an
objective "need" with an uncontrolled variable "activity'" that does not neces-
sarily or may or may not affect the objective, just as when the end does not
necessarily justify the means. In other words, the objective of preventing the
uninterrupted flow of agricultural products could better serve the needs of the
public or could be fully accomplished, if there were no labor disputes Qhatso-
ever, Therefore, the Board's record of measurable activity would be zero, but

we will have achieved our statutory objectives.

Circumvention

The General Counsel agrees that Section 23-1393A should be amended so that under
certain situations agrieved parties will not be able to circumvent the duties and
functions of the AERB., Moreover, I have, on numerous occasions urged this revision
to the Governor, Attorney General and the Legislature., This conflict could be
easily rectified by simply providing in the same provision that agrieved parties

may petition in Superior Court only for damages, done so in conjunction with unfair

labor practice charges that have already been filed with the Board. This is how

5



it is done in California and under the NLRB. According to my information, it
appears that most factions interested in the provisions of the AERA would

agree to this revision. However, it should be noted that during the green

onion strike of 1977, agrieved parties have discovered that the most econom-

ical and efficient way of resolving labor disputes is through the expertise

of the Board, rather than the Superior Court, who seldomly handles labor matters,
As per the NLRB, the AERB was created to specifically resolve labor disputes

with an expertise normally lacking by courts of general jurisdiction.

On the other hand, however, it is the General Counsel's opinion that the certifi-
cation procedures provided by the AFERA do not allow for circumvention of the
Board's operations. If informal recognition agreements are contested by outside
parties the apparent circumvention of the certification procedures can be thwarted
by the Board. In some cases, as is with the NLRB's informal recognition pro-
ceedings, management and labor find it mandatory if not imperative to seek expe-
ditious resolutions of wvolatile labor disputes, which then requires simplified
informal certification by the Board. However, it is our opinion, now that the
Supreme Court has upheld the constitutionality of the Act, that more and more
unions and growers will find it in their favor to be certified by the Board pursu-
ant to a formal election rather than an informal certification procedure. Under
informal agreements, there are certain advantages given to the employer in return
for his cooperation to enter into the informal agreement. Conversely, the union
knows now that those advantages are not worth the disadvantages that will then
confront the union concerning the lack of good faith bargaining on the part of
the grower. See Agricultural Employment Relations Act Section 23-1385.A(5) and
B(4). This new outlook may be illustrated by the recent rash of elections held

by the Board (see Appendix I).



FINDING II

THE OFFICE FACILITIES OF THE AGRICULTURAL EMPLOYMENT RELATIONS BOARD

APPEAR TO HAVE BEEN USED BY THE GENERAL COUNSEL OF THE AERB TO CONDUCT
PRIVATE BUSINESS.

This portion of the rebuttal will be comprised of a two-pronged defense of my
actions concerning the private practice I engage in from my State office,

First, a substantive attack based on the authority I have been given to conduct

a private practice, and secondiy, a procedural attack concerning the Auditor
General's authority to pursue this issue after the proper authority (the Attorney
General's office) has declined prosecution of the matter and dismissed the case.

(See Appendix III.)

Authority to Conduct Private Practice from State Qffice

In February, 1975, when I first learned of the pending appointment of the General
Counsel to the AERB by the Governor, I was told by Al Rogers, a Governor's aide
who hired me, Bob Dickelman the immediate past General Counsel, and a number of
other attorneys who were either aware of the position or were applying for the
position, that the nicest feature about the General Counsel's position was that,
as a special counsel in the limited area of agricultural labor law, and due to
periods of inactivity, that the General Counsel could conduct a private practice.
Although T have never considered my authority to conduct a law practice from my
State office, it does seem perfectly natural for me to assume, inherent in that
authority to have a private practice, is the permission to conduct that practice
from my office as long as I avoid conflicts of interest, and use good judgement
and sound discretion. I was never told whether this practice could or could not
be conducted from my State office, However, because I am a full-time exempt
employee of the State, and I know that my primary responsibility, that of General
Counsel, it is therefore imperative that I be totally accessible to the Board in
order to fulfill those responsibilities, It is logical to me, that authority to
have a private practice from my State office was implicit because of my full-
time status and my responsibilities to that position. I also believe that in
order to maintain my priorities, that occupying two different offices would pre-
sent certain conflicts that may impair my ability to serve in either capacity to
my fullest extent. Accordingly as long as my ability to serve as General Counsel
has not been impaired, and as long as there are slack periods, as a special counsel,

I should be allowed to continue my private practice from my State office.



I agree, however, that I should not use State supplies, which would naturally
constitute an extra expense on the State, but that the use of my office space
and my secretary, when convenient and appropriate, should be included under my
authority to have a private practice., I conclude that as long as there are
levels of inactivity for my secretary and I, assuming they may continue, neither
of us should have to be idle, if there is something we could be doing. I should
include, however, that in the past four years, 1 have only served nine clients,
who are also friends of mine, in private matters, Because my associate, Michael
Beers, handles most of the written material (solely to avoid the possibility of
conflicts in my capacity as a State official) my secretary has only had to type
two pleadings and two joint statements, in addition to some cover letters to

Mr. Beers during that time frame., 1In fact, on several occasions, either my
clients or myself, when necessary, have typed certain documents (see Appendix
III). It is also our position that certainly what Mrs. Olds does on her own time,
during coffee breaks, lunch hours and evening hours, in addition to the '"dead

eriods'" is her own option,
P P

Although I have not seen a copy of the letter Mr. Beers sent to the Auditor General
concerning our association, I do wish to have that letter included as part of this
response.* T assume that it points out our agreement of association and the pur-
poses that Mr., Beers is to perform as a result of that association., All of the
cases that I have handled, as I stated earlier, have been for friends, and at no
time have I ever represented to them, or have they ever thought that they were
being represented by the State of Arizona. All of them know that my primary obli-
gation is to my State job and that my integrity and loyalties must first lie ﬁith

that responsibility as General Counsel (see Appendices V and VI).

All of the Attorneys that I have worked with or opposed, in both my private prac-
tice and my State job, know that I conduct a private practice, as a sidelight,

and on many occasions I conduct both my private practice and my State business .
from my home, solely so that I will always be available to my private clients and
to those who I serve as a State official. This has been the case day or night,
weekdays or weekends. On one occasion I declined to accept a case because of the
possibility of a conflict with a State agency. Likewise, one time I had to post-
pone a deposition, when Mr. Beers could not attend, because it conflicted with

some State business I was conducting.

*  See Appendix V of audit report,



I should also include the fact that last year my income, as reported to the
Internal Revenue Service, included only $600 from funds received due to my
private practice., It appears this year, because one of my remaining cases has
been settled, that I should have an additional income of nearly $3,000. These
amounts are not large by any means, but they do mean a great deal to me and T
do not want to give them up. I think it's important for me to continue in
private practice, when appropriate, in order to keep my feet wet in the private
sector. My position with the State is an exempt appointed position that could
be terminated at any time, and retaining private litigation is some insurance

for me, if that were to happen.

I would also like to raise a rather strong objection to another statement made
by the Auditor's Report that has been taken out of context and therefore is a
gross misrepresentation. In Finding I of the Performance Audit Report it is
stated that the '"present General Counsel admits that during the past year, 80 to

' As I pointed out in my

90% of his time was spent on unrelated Board activity.'
rebuttal to Finding T, that although the statement is true, the facts should

have been added within that paragraph, that during that same time period, T was
enjoined from acting as General Counsel for even one per cent of the time. Tt
also fails to indicate that when I made that statement, I also said that most of
the time T have nothing to do because of the injunction, but that if I do any-
thing at all, it was probably something unrelated to Board activity. This gener-

ally means that I spent a couple hours a week doing unrelated business. The

conclusion is, therefore, that 80 or 907 of very little is even less,

I have never kept my private practice a secret from anyone. I have no reason to,
It has been reported in numerous feature articles, in newspapers, and on radio
and television, and it was relied upon last year by the Mayor's Committee on the
Employment of the Handicapped when I was the recipient of the Runner-Up to the
Handicapped Employee of the Year. Because of my service to the community in a
number of areas, and my ability in the legal profession, I have been appointed
by the Governor to several different advisory boards. 1In all endeavors, how-
ever, I am known first as a Special Counsel to the Governor, and I will not com-

promise that reputation.



The Auditor Ceneral's Office Does Not Have the Authority or Jurisdic-
tion to Concern TItself with the General Counsel's Private Practice as Part of
Its Performance Report.

I appreciate the fact that during the course of a routine performance audit,
that the Auditor believed that they revealed some illegal conduct on the part

of the General Counsel, and thereafter fulfilled their duty and obligation as
both a representative of the State and a concerned citizen by notifying the
proper authorities of their alleged discoveries. These apparent findings,
however, were only coincidental to the purpose of a performance audit report
and have no basis for inclusion in the report itself. According to the Perform-
ance Audit Report, there are nine statutory factors to be considered to properly
conduct a performance audit of the AERB., Nowhere in the nine factors listed is
there any statutory jurisdiction or statutory authority or other duty or obliga-
tion to continue this matter beyond that of lodging a complaint with the only
agency that does have the authority to investigate and prosecute these matters.
It appears to me that although the Attorney General has dismissed the matter,
that for some unforeseen reason, the Auditor General's Office chooses to pursue
it, even though it is beyond the scope of their authority, and therefore it
seems curious to me why nearly a third of the Report concerns itself with an
issue that is beyond their purview and towit I have been exonerated by those

that have the authority to prosecute,

In May I spoke with Dale Pontius, legal counsel to the Governor, who informed

me of these allegations. He stated that I may continue my practice, but cautioned
me to use good judgement, sound discretion, and at all costs, avoid the possi;
bility of conflict., Mr. Pontius assured me that there would be no reason for this
to be included in the Performance Audit Report. In July T spoke with Phil
MacDonald, Special Prosecutor for the Attorney General's office, who informed me
that the case had in fact been dismissed, and yet on August 20, T received this

Performance Audit Report which continues to belabor the subject.

The Attorney General's office made a thorough and complete investigation of this
matter and recommended to the Special Prosecutor that the matter be dismissed,
However, based on idle curiosity and guesswork, the Auditor General's office is
obliged to go outside their authority and jurisdiction to make me the major target

in what is supposed to be a "performance report,”
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Conclusion

My devotion and unblemished record will not allow me to ignore my responsibilities
to either the State, my private clients, or to the court. T feel that I have
neither prejudiced nor jeopardized nor compromised myself, my clients, the State,
or the Court. My actions have been completely above~board and ethical., Unfortun-
ately, due to an accidental finding of the Auditor General's office, when conduct~
ing a performance audit, I have been unduly subjected to criminal suspicions
because of an incomplete and partial report which neglects to include vital facts
pertinent to the accusations. The rather cursory findings of the Auditor out-
lined in his report could imply that I have a large, thriving private practice
which impairs my ability to fulfill my role as General Counsel when at best, my

practice can only be described as limited.

In March, 1975, when I was appointed I understood that as General Counsel I would
be faced with periods of inactivity. Accordingly, in a role as Special Counsel

to the Governor in a specific area of law, as opposed to an Assistant Attorney
General, I could carry on a private practice during those "dead periods,' if it
did not interfere with my ability to function as General Counsel. I was also told
that although I was considered a full-time employee, my job would not always
entail 40 hours a week. Accordingly, prior to the injunction, most weeks I only
worked as General Counsel an average of 20 to 30 hours, with the exception of the
green onion strike, when I worked an average of 60 hours a week, for approximately
six weeks. During those six weeks, I put my private practice aside to fully assume
my duties as General Counsel, This exemplifies my attitude when conducting my

primary and secondary businesses,

I therefore conclude that I do have the authority to conduct a private practice

from my State office, but that the Auditor General's office does not have the author-
ity to continue its probe of this matter. Because T find it necessary for my wel-
fare to maintain a limited private practice which affords me additional income, and -
because the matter has been resolved in my favor by the proper authorities, I urge
the Auditor General to delete this issue from his report since it has been taken out

of his hands and is out of his jurisdiction.
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FINDING TII:

THE NUMBER OF UNFAIR LABOR PRACTICE CHARGES HANDLED BY THE AERB IN FISCAL
YEAR 1977-78 APPEARS TO HAVE BEEN OVERSTATED IN REPORTS MADE TO THE BUDGET OFFICE

OF THE STATE DEPARTMENT OF ADMINISTRATION. IN ADDTTION, OTHER AERB ACTIVITIES
ARE NOT ADEQUATELY DOCUMENTED. *'

Although there is some merit to the suggestions found in Finding III of the Per-
formance Audit Report (which will be discussed below) my strongest objection, I
find, which T take personal exception to, is the unfounded implication that the
Board's documentation system was designed to overstate its service measurements
reports for budgetary purposes to the Department of Administration. Overstatement
was never our intention and mere supposition should not be included in what is

supposed to be an unbiased, factual audit report.

Although our system of documenting cases may appear to the Auditor to have padded
the number of charges as found in our records, the controversy is purely a differ-
ence of opinion in the method of documenting cases with subsequent findings of

new violations. The procedure we have followed began in 1972 as designed by the
first of three executive secretaries. The primary question appears to be, how to
adequately record a second violation of a related original charge., It is my
opinion that if the second violation requires any additional work by the investi-
gator or general counsel, it should be regarded as a separate and distinct charge,
although related to the original. 1In all cases where a new violation is dis-
covered, and additional investigation of that matter is required so that both the
investigator and the general counsel must perform their ordinary, routine motions
of handling the case, just as if it were the original charge. Under this example,
we have in fact conducted two separate and distinct investigations and the general
counsel is required to make two separate determinations, which may or may not be,
later consolidated. Nevertheless, twice the amount of work was conducted. There-

-

fore, our records must reflect the same.

The Performance Audit Report also states that more than one charge is reported,
although the charges are from different members of the same family. If members

of a single family elect to all file separate charges, we can only, after conduct-
ing a thorough investigation of each of the charges, consolidate the case at a
later date, if appropriate, if all charges are warranted. The key, then, is

whether all of the charges are warranted. Perhaps the investigation will reveal,
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then, the charges should only pertain to one of the members, or something less
than all of the members of the family., But in any event, a separate investiga-
tion is required for each charge to determine its validity. This, therefore,

must be documented accordingly.

The same was true during the green onion strike of 1977, Judge Rapp stated that
although it appears we are playing '"musical unions', when the UFW took over the
strike of MCOP, we still must prove that the agents for the UFW are also engaged
in the same illegal conduct thaf was charged against the MCOP agents. ~Accord-
ingly, to prove the new conduct engaged in by the UFW requires a new investigation
starting over from scratch, interviewing witnesses, and gathering affidavits and
exhibits, to now. prove, with a preponderance of the evidence, that the United
Farm Workers is in fact conducting illegal strike activity. Again, this must

be somehow reflected in our records.

I do concur, however, that if an amended charge or complaint is due to legal tech-
nicalities that do not require the reopening of the entire case, or subsequental
work by either the investigator or the general counsel, that they should not be
included as new charges or amendments to be counted as new cases. We have there-
fore, developed a new system of documenting these cases so that for purposes of
our records and service measurements, they will not be counted twice, whereas, all
other charges and their amendments, if requiring new investigations, will be

counted as separate cases for the record.

With respect to the Performance Audit Report's findings, I concur that dismissed
cases and informal investigations have not been adequately documented in the public
record. We have therefore initiated a new system for documenting dismissed cases
and on what basis were they dismissed, We are also initiating a number of new
files so that charges, petitions for elections, complaints, hearings, decisions,
and both formal and informal investigative reports will be reduced to writing and

properly filed,
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FINDING IV:

THE AERB COULD DO MORE TO ENCOURAGE PUBLIC INPUT AND PARTICIPATION AND
AERB MEMBERS SHOULD BE REPLACED OR REAPPOINTED WHEN THEIR TERMS EXPIRE.

FINDING IV, Issue I

The first issue raised by Finding IV has presented the Board continuous

unresolved dilemmas.

T have continually encouraged the Board and my staff to inform agricultural
employers, and agriculture employees of the goals, purposes, and functions of

the Agricultural Employment Relations Act and its Board. On numerous occasions,
I have also spoken to groups that have invited me to present informative programs
concerning the Board and its related operations. I have also appeared on both
radio and television talk shows to discuss the pros and cons of the Board, the
Act, and the recent constitutional lawsuit. Finally, as illustrated by our files

of newspaper clippings, I have often notified the press concerning all Board

related activity.

It is the opinion of the General Counsel that it is true that not enough of the
public is aware of or understands the purposes of the AERA. Accordingly, I will
endeavor to further inform the public in accordance with the guidelines included
in the Auditor General's report. However, we must remember that we may be faced
with the paradoxical situation of distinguishing between public awareness and

solicitation.

FINDING IV, Issue 2

I can concur wholeheartedly that the Board members should have been
reappointed or replaced long ago. Hopefully, if we are now allowed to function
for the first time without the burdens levied on us by the federal lawsuit, we
will add needed credibility to the AERA and closer attention should then be paid
to the needs of the Board so that they may carry out their duties, purposes, and

functions.
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APPENDIX I

CHARGES AGAINST EMPLOYERS
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STATE OF ARIZONA
AGRICULTURAL EMPLOYMENT RELATIONS BOARD

N PUBLIC DOCKET LOG

PETITIONS FOR CERTIFICATION OF ELECTION - LABOR ORGANIZATIONS
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APPENDIX II

CAMPESINOS INDEPENDIENTES
148% Main Street
P. 0. Box bLilb
Somerton, Arizona 85350
(602) 627-8691

August 27, 1979

Arizona Employment Relation Board
1937 East Jefferson, Building A
Phoenix, Arizona 85007

Dear Sir:

This is to inform you of our intentions for the future
of our office. The CANMPESINOS INDEPENDIENTES are in the mist
of filing more unfair labor charges and petitions for elections
in the Yuma area, as long as the Board remains to work as
efficient and prompt as it has been doing. We feel obligated
to inform you of +the necessity to open an office in Yuma, Arizona.
By you establishing this office, we feel that the rights of the
workers, as re31dents of tho state, will be protected to the
maximum of the lav

Our intentions are to start organlz1nﬁ in ¥Wilcox, Aarana,
and Phoenix Area; but our organizing committee feels that in
order for the Board to protect the workers it must be where the
work force is at i!!

The following is a list of the reasons why this office is
necessary: .

1. To establish confidence between the state,
agency, and workers.

2. More convenient for all parties concerned.
(Workers, Union and Company)

3. Efficiency and promutnass.

L., The protection of the rights and immediate
protection of the workers.

These are only a few, but limited reasons why the Board
must establish offices in Yuma, Wilcox, and Marana Area, and
the Phoenix Area. Your office at the present time is doing
an extraordinary JOD under the conditions and the distance
from which we are

I would appreciate an immediate answer.

Sincerely,

CAMPEST

cardo M. Garcia
President

0S INDZPENDIENTES
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APPENDIX V..

Bill Gibney and I have been friends for almost 5 years.
Because of our friendship, his representing me in a personal
injury lawsuit came about. During the pending trial Bill and I
met several times to discuss certain information. Our meetings
took place at his mother's residence in Phoenix or at his own home
during afternoons or evening hours. It was clear to me at that time
that Bill's State job was his first priority and his private practice
only a side line. Bill's partner Michael Beers handled the research
and some paperwork for this litigation.

p) endee Laney
777
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4 Performance .udit of the .xizona
Agricultural imployment Helations
Board
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To Whom It lay Concern:

FODING I

In nmy opinion, the staff of secretary and counsel are bare minirum for
this Doard during seasonal agricultural work periodss to be augmented by investigative
emploress in time of need., It appears that the Auditor General's Cifice investigated
this Board and its activities during a perios where the law was held to be unconsti-
tutional. and the Zoard wes inoperative, I believe that since the law was declared
constitutional by the United Stetes Supreme Court, that there have bzen severﬁal cases
involving the law, ond it appears that there will be considerably more. I disagree
with the second part of this Finding in that a forum was established but not used by

the unions, and when the law was used by management or labor, I Telieve it operated

efficiently.

FIIDTG IT

Concerning Finding IX, 1 have no comment.

FIIDING IIT

Concerning Finding IJI, this is an apparent cllegation that the Board's
activities were padded, If this refers to the unfair labor practices filed during
the "green onion strike," Judge Rapp ordered that all charges be dropped and new

charges be filed when the ICOF turned their strike over to the United Farm Workers,



FIIDING TV
Concerni. gz Finding IV, never having previously served on any State Board,

I em nofgualified to state how much publicity a Board should seek, In zy opinion,

with the law on the books, users of the law should seek the Board. I don't baliove

’_J-

t is the Zoard's duty to ek business. I wholeheartedly agree that the Soard
merbers should be replaced or reappointed when thelr terms expirz. To the best

of my knowledge, our Chairman has made numerous attempts to have the Governors re-
place or reappoint members to this Board as their terms expired. I feel that the
various Covernors havebeen derelict in their duty to the Board liembers and to the

citizens of this State in this regard,

In surmarizing ry feelings, I wich to point cut that the 3oard, unfortu~
nately, hss had very poor media publicity recently., Ilembers of this Board spent a
areat deal of time working on and writing rules and regulations covering this law,
I personally feel that cach member has devoted a considerzsble amount of thought and
time to tlis Board., I feel that our Board's actions, and especially our Chairman,
haveleen frugal in the spendinz of State monies, I helped persuade zeveral members

of the ?

bj

oard not to resign during this past year because I felt it was their duty
to stay in their prositions until the Supreme Court decided on the constitutionality

of the law,

fapeoffutly
L EY S areea
St S 1979



APPENDIX I

SEASONALITY OF COMPLAINTS
(Occurrence per Month)



1974-1975 1975-1976 1976-1977 1977-1978 Total

Month A B A B A B A B K B
January 8 0 0 0 0 0 6 0 M 0
February 0 0 0 0 1 0 0 0 1 0
March 0 0 1 0 1 0 0 0 2 0
April 0 2 0 0 0 0 0 0 0o 2
May 0 3 0 0 0 0 0 0 0 3
June 0 2 0 0 0 0 0 0 0 2
July 0 0 0 6 0 0 0 0 0 6
August 0 0 0 0 0 0 0 0 0 0
September 0 0 0 1 0 0 0 0 0 1
October 0 0 0 0 0 0 8 0 8 0
November 0 0 0 0 0 0 0 0 0 0
December 9 o 9o o o o 1 & 10 1

Total Complaints 8 1 1 7 2 Q 24 4 35 18
23

¥ Complaints documented per Board's logbook

SEASONALITY OF COMPLAINTS*

APPENDIX I

(Occurrence per Month)

Fiscal Years

(A) Charge filed by grower
(B) Charge filed by laborer




APPENDIX II

MEMORANDUM FROM LEGISLATIVE COUNCIL
CONCERNING USE OF OFFICE PERSONNEL,
EQUIPMENT AND SUPPLIES FOR PERSONAL USE



ARIZONA LEGISLATIVE COUNCIL

TO: Douglas R. Norton, Auditor General

May 10, 1979

FROM: Arizona Legislative Council

RE: Request for Research and Statutory Interpretation (0-79-38)

This is in response to a request submitted on your behalf by Gerald A. Silva in a
memo dated May 4, 1979.

QUESTIONS PRESENTED:

l. Are the following circumstances in violation of state law, and if so, what
statutes apply? How significant is this as evidence?

a. Using office personnel services for private business (i.e., answering service,
typing, correspondence provided by secretary employed by the state during normal
business hours of 8:00 to 5:00)?

b. Using office equipment for private business (i.e., typewriter and photocopier)?
c. Using office supplies for private business (i.e., paper, miscellaneous)?

d. Using mailing address of Board's Office as private business correspondence
address?

2. How far can we, as performance auditors and employees of the Auditor
General's Office, investigate possible acts of impropriety? Can we obtain, copy or
confiscate materials which we observe at a state agency in the normal course of the
audit, even though the materials are of a private law practice? For example, a secretary
employed by a state agency is finalizing (typing, etc.) a private law case that is open and
visible to the auditor during normal working hours in a state agency. Are such documents
open to access by us as performance auditors? Are such documents public documents?

3. Are any documents of a private business nature, whether prepared by a state
employee or not, contained in a desk owned by the state and located in a state agency,
open to examination by performance auditors? Are these documents more confidential in
nature if they relate to a law practice as opposed to professions or business?

4. In general, what documents located in a state agency are open to perusal by
performance auditors?

ANSWERS:
l. There is no specific state statute prohibiting an employee of a state agency

from using state resources to promote personal gain. However, we must conclude that the
fact situations described in paragraph 1, items (a), (b) and (c) appear to be violative -of



state laws relating to theft (Title 13, chapter 18, Arizona Revised Statutes).

Revised Statutes section 13-1802 provides, in relevant part:

A. A person commits theft if, without lawful authority,
such person knowingly:

l. Controls property of another with the intent to
deprive him of such property; or

2. Converts for an unauthorized term or use services or
property of another entrusted to the defendant or placed in
the defendant's possession for a limited, authorized term or
use; or

Arizona

Relevant definitions are prescribed in Arizona Revised Statutes section 13-1801,

and include:

The term
paragraph 21, includes a government or governmental authority.

1. "Control" or "exercise control" means to act so as to
exclude others from using their property except on the
defendant's own terms.

2. "Deprive" means to withhold the property interest of

_ another either permanently or for so long a time period that a

substantial portion of its economic value or usefulness or
enjoyment is lost, or to withhold it with the intent to restore
it only upon payment of reward or other compensation or to
transfer or dispose of it so that it is unlikely to be recovered.

6. "Property of another" means property in which any
person other than the defendant has an interest which the
defendant is not privileged to infringe, including property in
which the defendant also has an interest, notwithstanding the
fact that the other person might be precluded from civil
recovery because the property was used in an unlawful
transaction or was subject to forfeiture as contraband.
Property in possession of the defendant is not deemed property
of another person who has only a security interest in such
property, even if legal title is in the creditor pursuant to a
security agreement.

7. "Services" includes labor, professional service,
transportation, telephone, gas or electricity services,
accomnmodation in hotels, restaurants, leased premises or
elsewhere, admission to exhibitions and use of vehicles or
other movable property.

"person", as defined in Arizona Revised Statutes section
Paragraph 27 of the

13-105,

same statute defines "property" as meaning anything of value, tangible or intangible. We

-2-



believe that the use of state office personnel services, office equipment and office
supplies for private business constitutes the crime of theft as prescribed by the statutes
cited above. No lawful authority exists for permitting a state employee to use such items
or services for private business. Equipment and supplies clearly are state property which
an employee is not privileged to infringe. Personnel services of the type described in this
request are services as defined in Arizona Revised Statutes section 13-1801, paragraph 7.
Conversion of those services is clearly prohibited by Arizona Revised Statutes section
13-1302, subsection A, paragraph 2.

While the wuse of a state agency mailing address as a private business
correspondence address certainly is evidence that state facilities possibly are being used
for private business, it is less clear that this action constitutes theft. Property, as
defined in Arizona Revised Statutes section 13-105, paragraph 27, can be an intangible,
such as an address, but it must also have a value. We are unable to determine from the
facts presented whether a court would find that the use of the address constitutes theft.
The fact that a person is employed at a certain address may enable him to "infringe on
that property" (see Arizona Revised Statutes section 13-1801, paragraph 6). While the use
of a state address for private business correspondence may not neccessarily involve a
removal of anything of value from the state, there can be no doubt that innumerable
abuses could arise from such behavior. As an example, persons might justifiably be misled
into believing that the state or officials of it sanction, support or approve of the private
business involved. Further it is obvious that the state departments would lose valuable
personnel time if state telephone service, state offices and state employees were directly
involved in the conduct of a private business. Additionally if a regulated profession or
occupation is involved the ethical impropriety of such behavior should be manifest. Hence
it is unlikely that a state department could allow the regular use of its mailing addresses
by officers or employees engaged in conducting a private business without being a party to
misrepresentation and a victim of the misuse of its property and personnel services for
private gain.

Arizona Revised Statutes section 4!-770, subsection A, paragraph 15 is applicable
when an employee of a state agency uses state resources to promote personal gain. This
statute provides that misuse or unauthorized use of state property constitutes cause for
discipline or dismissal of an employee in state service.

Additionally, the Arizona Constitution, article IX, section 7 provides that the state
shall not ever give or loan its credit or make any donation or grant to any individual,
association or corporation. An argument can be made that this section is applicable if
state personnel services, equipment and supplies are used to aid an individual in his
private business without charge.

The evidentiary significance of the fact situations described in paragraph 1, items
(a) through (d) can be determined only by a court. All relevant evidence is generally
admissible (17A Arizona Revised Statutes Rules of Evid., rule #02). "Relevant evidence"
is defined as evidence having any tendency to make the existence of any fact that is of
consequence to the determination of an action more probable or less probable than it
would be without the evidence (17A Arizona Revised Statutes Rules of Evid., rule 401). It
would appear that the circumstances described in the request could be characterized by a
court as relevant evidence.

Without specific knowledge as to terms of the contractual circumstances relating
to the provision of personal services it is not possible to address the issue of the propriety

-3



of a state officer or employee using working hours to engage in activity unrelated to the
work or to actually direct or allow the use of such work time in unrelated activity.

In the absence of a specific constitutional or statutory prohibition such as that
applied to justices and judges in Arizona Constitution, article VI, section 28, persons who
hold public office or employment may be otherwise gainfully employed to the extent that
such is not in conflict with their legal duty for such office or employment. The issue
becomes one of duty and one's ability to perform it. Under the English common law a
person who accepted an incompatible office or employment would be found to have
vacated the previous office or employment.

Questions 2, 3 and 4. The issues raised by questions 2, 3 and 4 are difficult to
resolve and are likely to arise on a continual basis* until decided by a court or the
attorney general. The pertinent statutory provisions are Arizona Revised Statutes
sections 41-1279, 41-1279.03, 41-1279.04 and #1-1279.05. Section 41-1279.03, subsection
A, paragraph 2 provides that the Auditor General shall:

/p/erform special audits and related assignments as designated
by the committee, and shall conduct program audits,
performance audits, special audits and investigations of any
state agency ...

Section 41-1279, paragraph 2, defines "investigation" as meaning:

an inquiry into specified acts or allegations of impropriety,
malfeasance or nonfeasance in the obligation, expenditure,
receipt or use of public funds of this state or into specified
financial transactions or practices which may involve such
impropriety, malfecasance or nonfeasance.

Section 41-1279, paragraph 3, defines "performance audit" as meaning:

a post audit which determines with regard to the purpose,
functions and duties of the audited agency both of the
following:

(@) Whether the audited agency is managing or utilizing
its resources, including public funds of this state, personnel,
property, equipment and space in an economical and efficient
manner.

(b) Causes of inefficiencies or uneconomical practices,
including inadequacies in management information systems,
internal and administrative procedures, organizational
structure, use of resources, allocation of personnel, purchasing
policies and equipment.

*For example, see an earlier memo (0-79-29) issued by this office on April 27, 1979.
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Section 41-1279.04 provides that: ‘ -

/t/he Auditor General shall have access to, and authority to
examine any and all books, accounts, reports, vouchers,
correspondence files and other records, bank accounts, money
and other property of any state agency .. . It shall be the duty
of any officer or employee of any such agency having such
records under his control, to permit access to, and
examination thereof, upon the request of the Auditor General
or his authorized representative.

Section 41-1279.05 provides that:

If the auditor general or any member of his staff or
other employee knowingly divulges or makes known in any
manner not permitted by law, any particulars of any record,
document, or information the disclosure of which is restricted
by law, he is guilty of a class 5 felony.

Read together, these statutes appear to stand for the proposition that the Auditor
General is authorized to examine any records of any state agency which are necessary to
enable him to carry out the duties imposed on him by Arizona Revised Statutes section
41-1279.03 (see Op. Atty. Gen. No. 72-40-L (1972)). FExaminations can even extend to
those documents that are considered confidential. By placing restrictions on the
disclosure of certain information in Arizona Revised Statutes section 4#1-1279.05, the
Legislature has clearly shown its intent that the Auditor General "be granted authority to
inspect records otherwise made confidential by various provisions of law." Id. In other
words, the Auditor General can inspect confidential documents so long as their content is
not publicly disclosed.

The Attorney General has construed Arizona Revised Statutes section 41-1279.04
to apply only to "reports and records generated by state employees in the performance of
their official duties" (Op. Atty. Gen. No. 72-10 (1972)). However, while private business
records prepared by state employees on state premises using state supplies and on state
time may not have been executed in the "performance of official duties", Id., a reasonable
argument can be made supporting the proposition that for an investigation and
performance audit to be effective and complete the Auditor General should have access
to such records. Clearly, if a state employee prepared the records, access to them would
seem to be necessary for an investigation into impropriety, malfeasance or nonfeasance
concerning public funds or specified financial transactions or practices as well as for a
performance audit to determine whether the employing agency is managing or utilizing its
resources in an economical and efficient manner. Private business records prepared by a
non-state employee would not appear to be subject to examination by the Auditor
General. If a legal file is the document in question, as described in paragraph 2 of the
request, the attorney-client privilege would appear to preclude access to the records,
absent a subpoena. While the material constituting the records may be state property, the
contents of the file are confidential information, even the name of the attorney's client is
privileged. Clearly there is a strong public interest to determine if state property is being
used illegally but courts have found an equally important interest in maintaining the

_5-



confidentiality of attorney-client files. An alternative would be to subpoena the records
if there is a suspicion that state law has been violated.

While the time constraints on this request preclude extensive research on the
subject we do not believe that the right of the Auditor General to examine agency records
includes the ability to confiscate those records. However, there is legal authority to the
effect that the right to copy records is a necessary incident of the right to examine or
inspect records (76 Corpus Juris Secundum "Records" section 35).

We recommend that the issues raised by questions 2, 3 and % be directed to the
Attorney General for a definitive ruling. Further it would seem appropriate for you to
provide the Attorney General with a formal statement regarding the fact situations
outlined in paragraph 1 in order that an investigation might be made regarding the
propriety and legality of such an arrangement.

CONCLUSIONS:

1. The fact situations described in items (a), (b) and (c) appear to be violative of
state laws relating to theft. We are unable to determine whether the fact situation
described in item (d) constitutes theft. Only a court may determine the evidentiary
significance of the described fact situations.

You may wish to recommend that the statutes be amended to specifically prohibit
the misuse of state property by a state employee.

Questions 2, 3 and 4. The Auditor General may examine any records, whether
confidential or not, of any state agency which are necessary to carry out his statutory
duties. The right to examine records would seem to include the right to copy such records
but not to confiscate them. An argument can be made that, for an effective investigation
and performance audit, the Auditor General should have access to private business records
prepared by state employees on state premises using state supplies and on state time. If
such records are private legal files, the attorney-client privilege may preclude access to
them absent a subpoena. Private business records prepared by a non-state employee
would not appear to be subject to examination by the Auditor General.

At this point in time it is unclear how far the boundaries of a performance audit
extend. Once serious or possibly criminal issues arise, the proper authorities (i.e., the
Attorney General) should be notified. An investigation by the Auditor General could
reach a stage where a subpoena would be necessary before it could proceed or where other
authorities would be more appropriate to continue the investigation. Resolution of these
issues should be determined by an opinion of the Attorney General.

cc: Gerald A. Silva
Performance Audit Manager

-6-



APPENDIX III

LETTERS FROM THE OFFICE
OF THE ATTORNEY GENERAL



,Atturucg(bcncral
- STATE CAPITOL
‘Iﬂ[gucnix,é\rizmm 83007

Rotert BR. Corhin

August 10, 1979

Mr. Douglas R. Norton

Auditor General

Suite 600

- 112 North Central Avenue-
Phoenix, Az. 85004

Dear Doug,

Thank you for your letter dated August 6, 1979 pertalning to
what we would like to see in the report prepared by your office on the
Agriculture Employee Relations Board.

In reviewing the quotes in your August 6th letter with our
investigative reports, I believe there should be some changes made to
conform to the evidence in our report. Therefore I suggest the following:

= .On May 18, 1979, the Office of the Auditor General informed
the Office of the Attorney General of the above circumstances and an investi-
gation was initiated by that Office. During the course of the investigation,
the General Council of the AERB informed the investigator from the Office of
the Attorney General that he had been given verbal permission from an assist-
ant to then Governor Castro that he could continue his private law practice
in the State office, in addition to his duties with the State. When contacted
by the Office of the Attorney General, the identified former gubernatorial
assistant admitted that he had given the General Council permission to con-
tinue his private law practice while in the State office, but could not re-
call any conversations that he had concerning the use of State property and
personnel in that practice.

At the conclusion of its' investigation, the Office of the
Attorney General prepared an internal report and a copy was sent to an assist-
ant to Governor Babbitt."

The reasons for the changes are that apparently no one said
anything one way or the other as to whether he could use the State property
and personnel in his practice at the State office. Apparently, this matter was
never discussed between the assistant from Governor Castro's Office and the
Cencral Council. He was merely told that he could continue the private prac-
tice of law in the State office, in addition to his duties with the State.

11



Mr. Deouglas R. Norton
Page Two
August 10, 1979

Cur report to the assistant to Governor Babbitt carried no reccrmendations
and stated that it was being send to the assistant to the Governor for
whatever he wished to make of them.

.Thanks again Doug for letting me review this matter, and if
you have any questions or if we can be of any further assistance, please
let me know.

Very truly yours,

BA

BOB CCRBIN
Attorney General

BC/bc



Mr. wWilliam Gibney
Cencratl Counscel

Agricultural Empioyment

1033 W. Adams
Rooem 221
hoenix, Az. 85007

Relations

Atturney General
STATE CAFITOL

'{"Jhucnix,,_?\riznua 83007

g{ubrrt ?,‘i- Corbin

August 20, 1

(50
-
e

Board

Pursuant tw our conversation of Monday, August
20, 1079, please be advised that I called Mr. Dwight A.
Cchocki at the AudiLOl C01eraL s Office and informed him

be

as

should
whion

rhoero an

that

repurt, S

additional
follows:

scntence added to the

"The Attorney General's Office, after an
investiguation of *his auatter, declined
F‘~~(xu"un.”
lfope this takes care of the matter and thanks for
cailing. '
Very truly yours,
g7 7L,
“oaﬁ *
I%()l% (I(\l(iil N
Attorney General

(&
-~
~
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BRUCE BABBITT
GOVERNOR

OFFICE OF THE GOVERNOR IN REPLY
STATE HOUSE REFER TO:
PHOENIX. ARIZONA 85007

September 6, 1979

Auditor General
112 N. Central, Suite 600
Phoenix, AZ 85094

ATTN: Dwight Ochocki
Dear Mr. Ochocki:

This letter is in reference to the Auditor General's
investigation and report concerning the Agriculture Em-
ployment Relations Board and specifically, your inquiry
to this office concerning Mr. William Gibney, General
Counsel to the board.

Pursuant to your inquiry as to Mr. Gibney's autho-
rization to utilize facilities of his office and
personnel to conduct legal business not relating to the
Agriculture Employment Relations Board, I have discussed
the matter with Mr. Gibney and informed him that such
activities are not authorized. Whatever past misunder-
standings there may have been as to Mr. Gibney's right
to enter into outside law practice, he now understands
that he is not to utilize his state office, personnel oOr
other facilities to conduct any outside law practice.

Thank you very much for bringing this matter to our
attention.

Very truly yours,

),
éﬁé’f (ot

Dale Pontius
Executive Assistant

DP:vnr



APPENDIX V

LETTER REGARDING GENERAL COUNSEL'S
PRIVITE LAW PRACTICE



STANFIELD, McCARVILLE, CoxoN, COLE & FITZGIBBONS
ATTORNEYS AT LAw
501 NORTH MARSHALL STREET (Box 555)

W. A. STANFIELD CasAa GRANDE, ARIZONA 85222 Area CODE 602

THOMAS A. McCARVILLE TELEPHONE

FRANKLIN D. COXON B36-8265
A.THOMAS COLE

DAVID A.FITZGIBBONS August 23, 1979
EENDRA §.MoNALLY

MICHAEL F. BEERS

Douglas Norton,
Auditor General

1li2 North Central
Suite 600

Phoenix, Arizona 85004

Re: Cases I have Handled in Conjunction with Bill Gibney

Dear Mr. Norton:

Since February of 1976 and May of 1979, I have handled
five lawsuits in conjunction with Bill Gibney. In each of
the lawsuits our arrangement was the same, to wit: that I
was primarily responsible for all of the legal work and Bill
was primarily responsible for all of the client relations.

There were two reasons for this arrangement. First, all
five clients were personal friends of Bill's and it was more
convenient for him to explain the various proceedings to them
when he saw them socially than it was for me to contact them
from Tucson, which is where I was located; and second, be-
cause I was in the process of building a practice, both my
secretary and I had plenty of time to do the necessary research
and paper work. For purposes of this letter I have skimmed
through all five files and it appears to me that my secretary
and I did in fact do at least 90 percent of the work involved
in those cases.

I have written this letter because Bill has advised me
that you suspect him of devoting a great deal of both his and
his secretary's time to privately retained clients. While I
cannot speak for any other cases he may have handled in the
course of his employment with the State of Arizona, I can
certainly vouch for the fact that neither he nor his secretary
spent very much time on the cases in which I was involved.

Please feel free to contact me if you have any guestions.

Very truly yours,

MICHAEL F. BEERS
MFB/shb



STaNFIELD, MCCARVILLE, CoXxON, COLE & FITZGIBBONS

Date: August 23, 1979

Page: 2

STATE OF ARIZONA)
)

County of Pinal )

After first being duly sworn, Michael F. Beers, deposes
and says that he has prepared and read the foregoing letter
and that the contents thereof are true to the best of his

knowledge, information and belief.

MICHAEL F. BEERS
ndd

SUBSCRIBED AND SWORN to before me this o 3 day of

Notary Public

August, 1979.

My commission expires:

j'ﬂ L ¢ [\ 2 d , ’7 g/j




APPENDIX VI

UNCONSTITUTIONAL PROVISIONS OF ARIZONA
LAW-FEDERAL DISTRICT COURT DECISION



ARS

23-1385.B.8.

23-1385.C.

23-1389.4.

23-1389.B.

APPENDIX VI

UNCONSTITUTIONAL PROVISIONS OF ARIZONA
LAW - FEDERAL DISTRICT COURT DECISION

Statute

To induce or encourage the ultimate consumer of any agricultural product to refrain from
purchasing, consuming or using such agricultural product by the use of dishonest,
untruthful and deceptive publicity. Permissible inducement or encouragement within the
meaning of this section means truthful, honest and nondeceptive publicity which identifies
the agricultural product produced by an agricultural employer with whom the labor
organization has a primary dispute. Permissible inducement or encouragement does not
include publicity directed against any trademark, trade name or generic name which may
include agricultural products of another producer or user of such trademark, trade name or
generic name.

The expressing of any views, argument, opinion or the making of any statement, including
expressions intended to influence the outcome of an organizing campaign, a bargaining
controversy, a strike, lockout or other labor dispute, or the dissemination of such views
whether in written, printed, graphic, visual or auditory form, if such expression contains
no threat of reprisal or force or promise of benefit, shall not constitute or be evidence
of an unfair labor practice or constitute grounds for, or evidence justifying, setting
aside the results of any election conducted under any of the provisions of this article. A
statements of fact by either a labor organization or an agricultural employer relating to
existing or proposed operations of the employer or to existing or proposed terms, tenure,
or conditions of employment with the employer shall not be considered to constitute a
threat of reprisal or force or promise of benefit. . No employer shall be required to
furnish or make available to a labor organization, and no labor organization shall be
required to furnish or make available to an employer, materials, information, time, or
facilities to enable such employer or labor organization, as the case may be, to
communicate with employees of the employer, members of the labor organization, its
supporters, or adherents.

Representatives selected by a secret ballot for the purposes of collective bargaining by
the majority of the agricultural employees in a unit appropriate for such purposes shall
be the exclusive representatives of all the agricultural employees in such unit for the
purpose of collective bargaining in respect to rates of pay, wages, hours of employment or
other conditions of employment. If ratification of any such contract is required, the
right to vote in such ratification shall be limited to the employees in the bargaining
unit. Any individual agricultural employee or a group of agricultural employees may at
any time present grievances to their agricultural employer and have such grievances
adjusted, without the intervention of the bargaining representative, if the adjustment is
not inconsistent with the terms of a collective bargaining contract or agreement then in
effect. The bargaining representative shall be given opportunity to be present at such
adjustment.

The board shall decide in each case whether in order to ensure to employees the fullest
freedom in exercising their rights the unit appropriate for the purposes of collective
bargaining shall consist of either all temporary agricultural employees or all permanent
agricultural employees of an agricultural employer working at the farm where such employer
grows or produces agricultural products or both. In making unit determinations the extent
of a union's extent of organization shall not be controlling. Principal factors should be
the community of interest between employees, same hours, duties and compensation, the
administrative structure of the employer and control of labor relations policies.

Federal District Court Case
United Farm Workers v. Babbitt

"Invalid on its face as a violation of the free

speech provision of the first amendment to the
constitution."

"This section must fall because it constitutes an
unconstitutional restriction on the first
amendment exercise of free speech because of
private property interests."

"Groups of workers may thus be hired for the same
unit at different times of the year, and yet an
election among one group will bar an election by
a group hired later in the year.”

"Thus the absence in the Agricultural Employment
Relations Act of any feasible alternative to a
secret ballot election is in effect a condonation
and an encouragement to intentional interference
by the employer in the election process which
could effectively prevent any meaningful election
from ever being held, again frustrating the right
to free assembly and association.®
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23-1389.C.
(Cont'd)

23-1389.D.

23-1384.E.

23-1389.F.

Statute

The board shall investigate any petition, and if it has reasonable cause to believe that a
question of representation exists shall provide for an appropriate hearing upon due
notice, when such petition has been filed 1in good faith in accordance with such
regulations as may be prescribed by the board:
1. By an agricultural employee or group of agricultural employees or any
individual or labor organization acting in their behalf alleging that
thirty percent or more of the number of agricultural employees in the
unit in question either wish to be represented for collective
bargaining and that their employer declines to recognize their repre-
sentative or assert that the individual or labor organization which
has been certified or is being currently recognized by their employer
as the bargaining representative is no longer a representative.
2. By an agricultural employer, alleging that one or more individuals or
labor organizations have presented to him a claim to be recognized as
the representative or that an individual or labor organization which
has previously been certified as the bargaining representative is no
longer a representative.

If the board finds upon the record of such hearing that a question of representation
exists, it shall direct an election by secret ballot and shall certify the results
thereof. If a second labor organization files a petition for an election alleging that
thirty percent or more of the employees in the unit in question desire to be represented by
that labor organization, then the board shall require that the names of both labor
organizations shall appear on the ballot. In any election the voters shall be afforded the
choice of "no union". If in a representational election where more than one union is on
the ballot, and none of the receives a majority vote, a second election shall be held. The
second election shall be between the union receiving the highest number of votes and "no
union®*. In any election a labor organization shall obtain a majority of all votes cast in
that election in order to be certified as the bargaining representative of all the
employees in that unit.

In determining whether or not a question of representation exists, the same regulations
and rules of decision shall apply irrespective of the identity of the persons filing the
petition or the kind of relief sought. In no case shall the board deny a labor
organization a place on the ballot by reason of an order with respect to such labor
organization or its predecessor not issued in conformity with ARS 23-1390.

Within five days of receipt of such a petition, the agricultural employer may file a
challenge to such petition on the ground that the authorization for the filing of such
petition is not current or that such authorization has been obtained by fraud, misrepre-
sentation or coercion. Such petition shall not act to stay the election proceeding but it
if is thereafter determined that the authorizations are not current or obtained by fraud,
misrepresentation or coercion the petition will be dismissed.
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23-1389.G.
(Cont'd)

23-1389.H.

23-1389.1.

23-1389.4.

23-1392

23-1393.B.

Statute

No election shall be directed or conducted in any bargaining unit or any subdivision
thereof within which, in the preceding twelve-month period, a valid election shall have
been held. Employees engaged in an economic strike who are not entitled to reinstatement
shall be eligible to vote under such regulations as the board shall find are consistent
with the purposes and provisions of this article in any election conducted within three
months after the commencement of the strike. Any agricultural employee who is found to
have sought or accepted employment only for the purpose of affecting the outcome of an
election shall not be eligible to vote in an election conducted pursuant to the provisions
of this article for a period of twelve months from the date of that election.

Nothing in this section shall be construed to prohibit the waiving of hearings by
stipulation for the purpose of a consent €lection in conformity with regulations and rules
of decision of the Board.

The agricultural employer, within ten days after an election is directed by the board or a
consent election agreement is approved by the board and on request of the board, shall
furnish to the board a list of agricultural employees in the bargaining unit who are
qualified to vote, and such a list shall be made available to the organizations or other
interested employees involved in the election.

Upon the filing with the board, by thirty percent or more of the agricultural employees in
a bargaining unit covered by a certification or by an agreement between their employer and
a labor organization made pursuant to ARS 23-1385, of a petition alleging the desire that
such representation authority be rescinded, the board shall conduct an election by secret
ballot of the employees in such unit and certify the results thereof to the labor
organization and to the employer.

Any person who knowingly resists, prevents, impedes or interferes with any member of the
board or any of its agents or agencies in the performance of duties pursuant to this
article, or who violates any provision of this article is guilty of a class 1 misdemeanor.
The provisions of this section shall not apply to any activities carried on outside the
state of Arizona.

In the case of a strike or boycott, or threat of a strike or boycott, against an
agricultural employer, the court may grant, and upon proper application shall grant as
provided in this section, a ten-day restraining order enjoining such a strike or boycott,
provided that if an agricultural employer invokes the court's jurisdiction to issue the
ten-day restraining order to enjoin a strike as provided by this subsection, said employer
must as a condition thereto agree to submit the dispute to binding arbitration as the means
of settling the unresolved issues. In the event the parties cannot agree on an arbitrator
within two days after the court awards a restraining order, the court shall appoint one to
decide the unresolved issues. Any agricultural employer shall be entitled to injunctive
relief accorded by Rule 65 of the Arizona Rules of Civil Procedure upon the filing of a
verified petition showing that his agricultural employees are unlawfully on strike or are
unlawfully conducting a boycott, or are unlawfully threatening to strike or boycott, and
that the resulting cessation of work or conduct of a boycott will result in the prevention
of production or the loss, spoilage, deterioration, or reduction in grade, quality or
marketability of an agricultural commodity or commodities for human consumption in
commercial quantities. For the purpose of this subsection, an agricultural commodity or
commodities for human consumption with a market value of five thousand dollars or more
shall constitute commercial quantities.

Federal District Court Case
United Farm Workers v. Babbitt

"Men of common knowledge can only guess at its
meaning."

"Such unilateral compulsory arbitration consti-
tutes a clear denial of due process under the law
for when the effect of statutes has been to
coerce parties to submit to arbitration, without
agreement or assent on their part to do so, the
courts have declared them unconstitutional."

"We therefore strike down this section of the
statue as unconstitutional in violation of the
due process clause of the Fourteenth Amendment to
the Constitution and the Seventh Amendment pro-
viding for right to trial by jury."
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SUPREME COURT OF THE UNITED STATES
Syllabus

BABBITT, GOVERNOR OF ARIZONA. T L. v. UNITED
FARM WORKERS NATIONAL UNION ET AL

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF ARIZONA

No. 78-225. Argued February 21, 1979—Deeided June 3, 1979

Appellees (a farm workers union, a union agent, farm workers, and a union
supporter) brought suit in Federal Distriet Court in Arizona sceking a
deciaration of the constitutionality of various provisions of Arizona’s
farmn labor statute, as well as of the entire statute, and an injunction
against its enforcement. A three-judge court ruled unconstitutional on
various grounds the phrovisions (1) specifving procedures for the elec-
tion of employvee bargaining representatives; (2) limiting union publicity
directed at consumers of agricultural products; (3) imposing a criminal
penalty for violations of the statute; (4) excusing an agricultural em-
plover from furnizhinz a union any materials, information, time, or
facilities to enable 1t to communicate with the employver’s employees
(access provision); and (3) governing arbitration of labor disputes,
construed by the court as mandating compulsory arbitration. Deeming
these provisions inseparable from the remainder of the statute, the court
went on to declare the whole statute unconstututional and enjoined its
enforcement.

Held: .

1. The challenges to the provisions regulating election procedures,
consumer publicity, and criminal sanctions present a case or controversy,
hut the challenges to the access and arbitration provisions are not justi-
ciable. Pp. 7-15.

(a) The fact that appellees have not invoked the election proce-
dures provision in the past or expressed any intention to do so in the
future, does not defeat the justiciability of their challenze in view of the
nature of their claim that delays attending the statutory eleetion scheme
and the technical limitations on who may vote in unit elections severcly
curtail their freedom of associution.  To awat appelices’ participation
in an clection would not assist the resolution of the threshold question
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whether the eleetion procedures are subject to serutiny under the First
Amendment at all, and as this question 1 di=positive of appellees’ chal-
lenge there is no wuarrant for postponing consideration of the election
procedures claim.  Pp. S-10. : :

(b} With respect to appellees” ¢laim that the consumer publicity
provision (which on 1ts face proseribes, as an unfair labor practice,
dishonest, untruthiul, and deceptive publicity) unconstitutionally pe-
nalizes Inaccuraciez madvertently uttered, appelices have reason to fear
prosecution for violation of the provision, where the State has not
disavowed any intention of invoking the criminal penalty provision
(which applies in terms to “[{a]ny person . .. who violates anyv provi-
sion” of the statute) against unions that commit unfair iabor practices.
Accordingly, the positions of the parties are sufficiently adverse with
respect to the consumer publicity provision fo present a case or con-
troversy. For the same reasons, a case or controversy is alsa presented
by appellees’ elaim that such provision unduly restricts protected speech
by limiting publicity to that directed at agricultural products of an
employver with whom a union has a primary dispute. Pp. 10-12,

(e) Where it 13 clear that appellees desire to engage in prohibited
consumer publicity campaigns, their elaim that the criminal penalty pro-
vision is unconstitutionally vague was properly entertained by the Dis-
trict Court and may be raized in this appeal. If the provision were
truly vague, appellees should not be expected to pursue their collective
activities at their peril. Pp. 12-13.

(d) Appellees” challenge to the access provision is not justiciable,
where not only is it conjectural to anticipate that access will be denied
but, more importantly, appellees’ claim that such provision violates
the First and Fourteenth Amendments because it deprives the state
agency responsible for enforcing the statute of anyv dizeretion to compel
agricultural employers to furnish the emunerated items, depends upon

the attributes of the situs involved. - An opinion on the constitutionality-

of the provision at this time would he patently advisory. and adjudication
of the challenge must wuit until appellees can assert an interest in seeking
access to particular facilities as well s a palpable basis for believing that
access will be refused. Pp. 13-14

(e) Similarly, any ruling on the allegedly compulsory arbitration
provision would be wholly advisory, where the record discloses that there
is no real and concrete dispute as fo the application of the provision,
appellees themselves acknowledging that emplovers may eleet responses
to an arguably unlawful strike other than secekmg an injunction and
agreeing to arhitrate. and appellees never having contested the con-
stitutionulity of the provision. I'p 14-15.
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2. The Distriet Court properly considered the coustitutionshity of
the election procedures provision even though g prior construction of the
provision by the Arizona state comrix was lacking, but the courr <hounld
have abstmined from adjudienting the chullenzes to the consumer pub-
lietty and eriminal penalty provisions until muterial unresolved cues-
tions ot state law were determined by the Anzona courts. Pp. 153-21.

() A =state-court construetion of the election procedures provision
would not obviate the need for decision of the constitutional issue or
muterially alter the question to be decided. but the resolution of the
question whether such procedures are affected with a First Amendment
interest at all 1s dispositive of appelees” challenge. P. 16,

(b) The criminal penaity provision might be construed broadly as
applying to all -provisions of the statute affirmatively proscribing or
commanding courses of conduct, or narrowly as applyving onlv to certain
provisions susceprible of being “violated,” but in. either caze the provi-
sion s reasonably susceptible of constructions that might undereut or
modify appellees’ vagueness attack or otherwise significantly alter the
constitutionu! questions requiring resolution. Pp. 16-17.

(¢} In view of the fact that the consumer publicity provision is
patently ambiguous and subject to varyving interpretations which would
substantially affect the constitutional question presented, the District
Court erred in entertaining all aspects of appellees’ challenze to such
provision without the bencfit of a construction thereof by the Arizona
courts. Pp. 1821,

3. The District Court erred in invulidating the election procedures
provision. Arizona wuas not constitutionally obliged to provide proce-
dures pursuant to which agricultural employees, through a chosen repre-
sentutive, might compel their emplovers to negatiate, und that it has
undertaken to do s0 in un assertedly niggardly fashion, presents as a
gencral matter no First Amendment problems. Moreover, the statute
does not preclude voluntary recognition of a union by an agricultural
employer.  Pp. 22-23,

449 F. Supp. #49, reversed and remanded.

Wrairg, J., delivered the opinion for the Court, in which Brreer, C. J.,
and Stewart, Brackyux, Powenn, Renxouist, and Srevexs, J1., joined.
Brexyax, J., filed an opinton concurring in part and dissenting in puart, in
which MansHaty, J., joined, '




NOTICY.: This opinion 1a zubjact to tormal ravialon before publication
in the preliminary priot of the United States Heporte, [leaders are re-
uested to notify the Heporter of Decixlons. Supreme Court of the
'nited States, Washington, D.C. 20543, of any typographical or other
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Itminary print goes to press,

SUPREME COURT OF THE UNITED STATES

No. 78225

Bruce Babbiti, Governor of the
State of Arizona, et al,,
Appellants;

v,

United Farm Workers National
Union, Ete., et al.

[june 5, 1079]

On Appeal from the United
States District Court for
the District of Arizona.

AMr. Justice WaHITE delivered the opinion of the Court.

In this case we review the decision of a three-judge District
Court setting aside as unconstitutional Arizona’s farm labor
statute. The District Court perceived particular constitu-
tional problems with five provisions of the Act; deeming these
provisions inseparable from the remainder of the Act, the
court declared the entire Act unconstitutional and enjoined
its enforcement. We conclude that the challenges to two of
the provisions specifically invalidated did not present a case
or controversy within the jurisdiction of a federal court and
hence should not have been adjudicated. Although the
attacks on two other provisions were justiciable, we conclude
that the District Court should have abstained from deciding
the federal issues posed until material. unresolved questions
of state law were determined by the Arizona courts. Finally,
we believe the Distriet Court properly reached the merits of
the fifth provision but erred in mvalidating it.  Accordingly,
we reverse the judgment of the District Court,

b
In 1972, the Arizona Legislature enacted a comprehensive
scheme for the regulation of agrieultural emplovment rela-
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tions. Arizona Agricultural Employment Relations Aet, Ariz.
Rev. Stat. Ann. £§23-1381 to 23-1395 (Supp. 1978). The
statute designates procedures governing the election of em-
ployee bargaining representatives, establishes various rights
of agricultural employers and employees, proseribes a range of
emplover and union practices, and establishes a civil and
criminal enforcement scheme to ensure compliance with the
substantive provisions of the Act.

Appellees—the United Farm Workers National TUnion
(UFW), an agent of the UINW, named farm workers, and a
supporter of the UI'W—commenced suit in federal court to
secure a declaration of the unconstitutionality of various sec-
tions of the Act. as well as of the entire Act. and an injunction
against its enforeement.! A three-judge Distriet Court was
convened to entertain the action. On the basis of past in-
stances of enforcement of the Act and in light of the provision
for imposition of criminal penalties for “violat{ion] [of] any
provision” of the Act, Ariz. Rev. Stat. Ann. §23-1392 (Supp.
1978). the court determined that appellees’ challenges were
presently justiciable.” Reaching the merits of some of the

14
>
&
>

1 The complaint asserted thar the Act as a whole was invalid because
it was pre-empted by the federal labor statutes, imposed an impermissible
burden on commerce, denied appellees equal proteetion, and amounted to
a bill of attainder. In addition, various constitutional chuallenges were
made to one or more parts of 15 provisions of the Act.

2The Distriet Court did not analyze scction by section why a case or
controversy existed with respect to ench of the challenged sections.
Rather, from instances of private and official enforcement detailed in a
stipulation filed by the parties, the eourt concluded that the case was not
“hypothetical, abzstract, or generalized.” 449 F. Supp. 449, 452 (Ariz.
197S). It did, however, focus specifically on § 23-1392.  That provision
makes it a crime to violaie any other provision of the Act; and although
the District Court deemed this ~ection severable from the rest of the Act,
it relied heavily on its conelusion that 1t had juri=diction to adjudieate the
validity: of this gection to justifv 1ts considering the constitutionality of
other sections of the Act  See 449 F.Supp., at 454, In procecding to do
so it riled that evidénee wonld he considered only wm connection with:
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claims. the court ruled unconstitutional five distinet provi-
sions of the Act® Specifically. the court disapproved the
section specifying election procedures. §23-1389 (Supp.

1978).* on the ground that, by failing to account for seasonal
emplovment peaks. it precluded the consummation of elec-
tions before most workers dispersed and hence frustrated the
associational rights of agricultural emplovees. The court was
also of the view that the Act restricted unduly the class of
employees technically eligible to vote for bargaining repre-

§ 23-1389 dealing with the election of hargaining representatives and with
respect to § 231385 (C) limiting wunion access to emplover properties,
althouch evidence was introduced "at trial relative to cther provisions.

3 The court did nat expinin the busis for sclecting from ull of the chal-
lenges presented the 5 provisions on which 1t passed judgment.

4 Section 231389 declares that representatives selected by a secret ballot
for the purposze of coliective barzaining by the majority of agricultural
emplovees in an appropriate bargaining unit shall be the exclusive repre-
sentatives of all agricultural emplovees in sueh unit for the purpose of
collective bargnining.  And it requires the Agricultural Employment Rela-
tions Board to ascertain the unit appropnate for purpeses of collective
bargainine.  The section further provides that the Board shall investigate
any petition alleging facts specified in § 23-1389 indicating that a question
of representation exists and schedule an upproprinte hearing when the
Board has reasonable cause to believe that a question of representation
does exist. If the hearing establishes that such a question exists, the
Bourd is directed to order an election by secrer ballot and to certify the
results thereof. Sectinn 23-1359 details the manner in which an election
is to be conducted. The section further provides for procedures by which
an emplover micht challenge u petmon for an election.  Additionally,
§ 23-1389 stipulates that no election =hall be direcred or conduered in anv
unit within which a valid election has been held in the preceding 12
months.

Section 23-1389 also sets down certain elimbility requirements regarding
participation in clections conducted thercunder.  And 1t imposes obliza-
tions on cmplovers to furnish information to the Board, to be made avuil-
able to interested unions and emplovees, concerning bargnining unit em-
plovees gualified to vote.  Fmally, the secnion specifies procedures whereby
acricultural emplovees may seck to resamnd the represenration authority
of & union currently representing those emplovecs
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sentatives and hence burdened the workers' frecdom of asso-
ciation in this second respect.®

The court, morcover. ruled violative of the First and Four-
teenth Amendments the provision limiting union publicity
directed at consumners of agricultural products, §23-13S5
(B)(8) (Supp. 1978)° because as it construed the section, it
proscribed innocent as well as deliberately false representa-
tions. The same section was declared infirm for the addi-
tional reason that it prohibited any consumer publicity,
whether true or false, implicating a product trade name that
“may inelude” agricultural products of an employer other
than the employer with whom the protesting labor organi-
zation 1s engaged in a primary dispute. .

The court also struck down the statute's criminal penalty
provision, §23-1392 (Supp. 1978), on vagueness grounds,

3 The cleetion provision contemplates voting by “agnicultural employees,”
Ariz. Rev. Stat. Ann. §23-1359 (A) (Supp. 1978), which is defined in
§ 23-1382 (1) (Supp. 1978) so as to exclude workers having only a brief
history of employment with an agricultural emplover.

6 Section 23~1385 (B)(8) makes it an unfair labor practice for a labor
organization or its agents:

“To induce or encourage the ultimate consumer of any agricultural
product to refrain from purchasing, consuming or using such agricultural
product by the use of dishonest, untruthful and deceptive publicity.
Permissible indueemient or cncouragement within the meaning of this
section means truthful, honest and nondeceptive publicity which identi-
fics the agricultural product produced by an agricultural emplover with
whom the labor oreanization -has a primary dispute.  Permissible induce-
ment or encouragement does not mclude publicity directed against any
trademark. trade name or generic name which may include agricultural
producrs of another producer or user of such trademark, trade name or
gencrie name.”

7 Section 23-1392 provides:

“Any person who knowingly resists, prevents, impedes or interferes with
any member of the board or any of its agents or agencies in the perform-
ance of duties pursuant to this article, or who violates any provision of this
article s guilty of a class 1 mizdemennor.  The provisions of this section
shall not apply to any activities carnied on owtside the state of Arizona.”
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and held unconstitutional the provision excusing the em-
plover from furnishing to a labor organization any materials,
information. time. or facilities to enable the union to com-
municate with the emplover's emplovees. §23-1385 (C)
(Supp. 1978).% The court throught the latter provision per-
mitted employers to prevent access by unions to migratory
farm workers residineg on their property, in violation of the
guarantees of free speech and aszociation.

Finally, the court disapproved a provision construed as
mandating compulsory arbitration, §23-1393 (B) (Supp.
1978),* on the ground that 1t denied employecs due process and

o=

# Section 23-1385 (C) provides in part:

“No emplover shall be required to furnizh or make available to a labor
organization, and no labor organization shall be required to furnish or
make available to an emplover, materials, information, time, or facilities
to enable such cmplover or labor arganization, as the case may be, to
communicate with emplovees of the employver; members of the labor or-
eanization, itz supporters, or adherents.”

? Section 23-1303 (B) provides:

“In the case of a strike or boveott, or threat of a strike or boycott,
against an agricultural emplover, the court may grant. and upon proper
application” shall grant as provided in this section. a ten-day restraining
order enjoining such a strike or bovcott, provided that if an agricultural
emplover Invokes the conrt’s jurisdiction fo =sue the ten-day restraining
order to enjoin a strike ax provided by this subsection, said employer must
as a condition thereto agree to =ubmit the dispute to binding arbitration
as the means of settling the unresolved ixsues. In the event the parties
cannot agree on an arbitrator within two days afrer the court awards a
restraining order, the eourt shall appoint one to deeide the nnresolved
i==ues. Any agricultural emplover shall be entitled to injunctive relief
accorded by Rule 83 of the Arizona Rules of Civil Procedure upon the
filing of a verified petition showing that his agricultural emplovees are
unlawfully on strike or are nnlawiully conducting a boycott, or are unaw-
fully: threatening to strike or bhoveort, and that the resulting cessation of
work or conduct of & hoveott will rexult 1n the prevention of production or
the loss, spoilage, detenorarion, or reduction in grade, quality or market-
ability of an agricultural commodite or commodities for human consump-



78-225—~0PINTON
6 BABBITT v. FARM WORKERS

the right to a jury trial, which the District Court found guaran-
teed by the Seventh Amendment. The remainder of the
Act fell “by reason of its inseparability and inoperability
apart from the provisions to be invalid.” 449 F. Supp. 449,
467 (Ariz. 1978).

Appellants sought review by this Court of the judgment
below. Because of substantial doubts regarding the justicia-
bility of appellees’ claims, we postponed consideration of our
jurisdiction to review the merits, U. S (1978). We
now hold that, of the five provisions specifically invalidated
by the Distriet Court,” only the sections pertaining to elec-
tion of bargaining representatives, consumer publicity. and
imposition of criminal penalties are susceptible of judicial
resolution at this time. We further conclude that the District
Court should have abstained from adjudicating appellees’
challenge to the consumer publicity and criminal penalty pro-
visions. although we think the constitutionality of the elec-
tion procedures was properly considered even lacking a prior
construction by the Arizona courts. We are unable to sustain
the District Court’s declaration, however. that the election
procedures are facially unconstitutional.

tion in commercial quantities. For the purpose of this subsection, an
agricultural commodity or commodities for human consumption with a
market value of five thousand dollars or more shall constitute commercial
quantities.”

10 Appellees challenged numerous provisions before the Districr Court
not expres:ly considered by that court. After disapproving the 3 provi-
sions that we address on this appeal. the courr concluded that “there is
obviouslv no nced to rule on plaintiffs’ other contentions ineluding the
claimed equal protecuion violation.” 449 F. Supp.. at 466. The court
then enjoined enforcement of the Act n its entirety finding the provisions
not explicitly invalidated to be inseparable from those aetually adiudicated.
Id., at 467. We find insufficient reason to consider in thix Court in the
first instance appellees’ challenges to the provisions on which the District
Court did not specifieally pass judgment,
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II

We address first the threshold question whether appellees
have alleged a case or controversy within the meaning of Art.
IIT of the Constitution or only abstract questions not cur--
rently justiciable by a federal court. The difference between
an abstract question and a “ecase or coutroversy’ is one of
degree. of course, and is not discernible by any precise test.
See Maryland Casualty Co. v. Pacific Coal & ()il Co., 312 U. S,
270. 273 (1941). The basic inquiry is whether the “conflict-
ing contentions of the parties . . . present a real, substantial
controversy between parties having adverse legal interests. a
dispute definite and conerete, not hvpothetical or abstract.”
Ratlway Mail Association v. Corsi, 326 U. S. 88. 93 (1945);
see Evers v. Dwyer, 358 U. S. 202, 203 (1938); Maryland
Casualty Co. v. Pacific Coal & Oil Co., supra.

A plaintiff who challenges a statute must demonstrate a
realistic danger of sustaining a direct injury as a result of the
statute’s operation or enforcement. (’Shca v. Littleton, 414
U. S. 488, 494 (1674). But “[o]ne does not have to await
the consummation of threatened injury to obtain preventive
relief. If the injury is certainly impending that is enough.”
Pennsylvania v, West Virginia, 262 U. S. 533, 593 (1923);
see Regional Rail Reorganization Act Cases, 419 U. S. 102,
143 (1974): Pierce v. Society of Sisters, 268 U. S. 510, 526
(1923).

When contesting the constitutionality of a criminal statute,
“it is not necessary that [the plaintiff] first expose himself to
actual arrest or prosccution to be entitled to challenge [the]
statute that he claims deters the exercise of his constitutional
rights.”  Steffel v. Thompson, 415 U. S. 452, 450 (1974); sce
Epperson v. Arkansas, 393 U. S, 97 (1968); Evers v. Dwyer,
supra, at 204, When the plaintiff has alleged an intention
to engage in a course of conduct. arguably affected with a
constitutional interest. but proseribed by a statute. and there
exists a credible threat of prosecution thercunder, he “should
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not be required to await and undergo a criminal prosecution
as the sole means of secking relief.”  Doe v. Bolton, 410 U. S.
179, 188 (1973). But “persons having no fears of state prose-
cution except those that are imaginary or speculative, are not
to be accepted as appropriate plaintifis.”  Younger v. Harris,
401 U. S. 37, 42 (1971); Golden v. Zwickler, 304 U. S. 103
(1969). When plaintiffs “do not claim that they have ever
been threatened with prosecution. that a prosecution is likely,
or even that a prosecution is remotely possible.” they do not
allege a dispute susceptible to resolution by a federal court.
Younger v. Harris, supra, at 42.

Examining the claims adjudicated by the three-judge court
against the foregoing principles. it is our view that the chal-
lenges to the provisions regulating election procedures. con-
sumer publicity, and eriminal sanetions—but only those chal-
lenges—present a case or controversy.’ As already noted,
appellees’ prinecipal complaint about the statutory election
procedures is that they entail inescapable delays and so pre-
clude condueting an election promptly enough to permit par-
ticipation by many farm workers engaged in the production of
crops having short seasons. Appellees also assail the assert-
edly austere limitations on who Is eligible to participate in
elections under the Act. Appellees admittedly have not in-
voked the Act’s election procedures in the past nor have they
expressed any intention of doing so in the future. But, as

1 Although appellants have contested the justiciability of appellees’
several challenges to the Act’s provisions. they have not contended that
the standing of any partieular appellee is more dubious than the standing
of any other, We conclude that ar least the UFW has a “suilicient “per-
sonal stake’ in a determination of the constitutional validity of [the 3
aforementioned provisions] to present ‘a real and substantial controversy
admitting of specific reliel through a decree of conelu-ive charaeter.”
Buclkley v. Valeo, 424 U. 8.1, 12 (1976) (foorncte omirted), quoting Aetua
Life Ins. Co. v. Haworth, 300 U. S. 227, 241 (1937). See NAACP v. Alu-
bama, 357 U. 8, 419, 458 (1958). Accordingly, we do not assess the stand-
ing of the remaining appellees. Ree Buckley v. Valeo, supra, at 12,
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we see it, appellees’ reluctance in this respect does not defeat
the justiciability of their challenge In view of the nature of
their claim.

Appellees insist that agricultural workers are constitution-
ally entitled to sclect representatives to bargain with their
employers over employment conditions.  As appellees read
the statute. only representatives duly elected under its pro-
visions may compel an employer to bargain with them. But
appellees maintain, and have adduced evidence tending to
prove, that the statutory election procedures frustrate rather
than facilitate democratie selection of bargaining representa-
tives. And the UFW has declined to pursue those procedures
not for lack of interest in representing Arizona farm workers
in negotiations with employers but due to the procedures’
asserted futility. Indeed. the UFW has in the past sought to
represent Arizona farm workers and has asserted in its com-
plaint a desire to organize such workers and to represent
them in collective bargaining. Moreover, the UFW has par-
ticipated in nearly 400 elections in California under proce-
dures thought to be amenable to prompt and fair elections.
The lack of a comparable opportunity in Arizona is said to
impose a continuing burden on appellees’ associational rights.

Even though a challenged statute is sure to work the injury
alleged. however, adjudication might be postponed until “a
better factual record might be available.” Regional Rail
Reorganization Act Cases, 419 U. S., at 143 Thus. appellants
urge that we should decline to entertain appellees’ challenge
until they undertake to invoke the Act's election procedures.
In that way, the Court might acquire information regarding
how the challenged procedures actually operate. in lieu of the
predictive evidence that appellees introduced at trial.™ We

12 Though waiting until appellees invoke unsuecessfully the statutory
election procedures would remove anv doubt ahout the existence of con-
erete injury resulting from application of the election provision, little counld
be done o remedy the njury inearred o the partieniar cleetion.  Chal-
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are persuaded. however, that awaiting appellees’ participation
in an election would not assist our resolution of the threshold
question whether the election procedures are subject to scru-
tiny under the First Amendment at all.  As we regard that
question dispositive to appellees’ challenge—as elahorated
below—we think there is no warrant for postponing adjudi-
cation of the election claim.

Appellees’ twofold attack on the Act’s limitation on con-
sumer publicity is also justiciable now. Section 23-13%5 (B)
(8) makes it an unfair labor practice “ft]o induce or encour-
age the ultimate consumer of any agricultural product to
refrain from purchasing, consuming or using such agricultural
product by the use of dishonest, untruthful and deceptive
publicity.” And violations of that section may be criminally
punishable. Ariz. Rev. Stat. Ann. §23-1392 (Supp. 1978).
Appellees maintain that the consumer publicity provision
unconstitutionally penalizes inaceuracies inadvertently uttered
in the course of consumer appeals.

The record shows that the UFW has actively engaced in
consumer publicity campaigns in the past in Arizona, and
appellees have alleged in their complaint an intention to con-
tinue to engage in boycott activities in that State. Although

lengers to clection procedures often have been left without a remedy in
regard to the most immediate elcetion hecause the clection is too far under-
way or actually consummated prior to judgment. See, e. g., Dunn v.
Blumstein, 405 U. 8. 330, 333 n. 2 (1972); Moore v. Ogilrie, 394 U. S.
814, 816 (1969); Widliams v. Rhodes, 393 U 8. 23, 34-35 (196S).  Justi-
ciabillty in such caves depends not =0 much on the faet of past injury but
on the prospect of irs gecurrence in an impending or future election.  Sce,
e. g., Storer v. Brown, 415 U. S. 724, 757 n. & (1934): Rosario v. Rocke-
feller, 410 U, S. 732, 736 n. 5 (1973): Dunu v. Bhanstein, supra. at 333
n. 2. There i value in adjudicating election challenges nonwithstanding
the lap=e of a particular election because “[tThe construction of the statute,
an understanding of its operation, and po=sible constitutional limits on
its applieation, will have the effeet of simplifving future challenges, thus
increazing the likelihood that tunely filed cases cun be adjudicated before
an election 1= held”  Storer v. Brown, supra, at 737 n. § (emphasis added).
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appellees do not plan to propagate untruths. they contend—
as we have observed—that “erroneous statement is inevitable
i free debate,” New York Tihmes Co. v. Sullivan, 376 U. S.
254. 271 (1964). They submit that to avoid eriminal prose-
cution they must curtail their consumer appeals. and thus
forgo full exercise of what they insist are their First Amend-
ment rights. It is urged. accordingly. that their challenge
to the limitation on consumer publicity plainly poses an
actual case or controversy.

Appellants maintain that the criminal penalty provision
has not yvet been applied and may never be applied to com-
missions of unfair labor practices. including forbidden con-
sumer publicity. But. as we have noted. when fear of crim-
inal prosecution under an allegedly unconstitutional statute is
not imaginary or wholly speculative a plaintiff need not “first
expose himself to actual arrest or prosecution to be entitled
to challenge [the] statute.”” Steffel v. Thompson, 415 U. S.,
at 459. The consumer publicity provision on its face pro-
scribes dishonest, untruthful. and deceptive publicity, and the
criminal penalty provision applies in terms to “[a]ny per-
son . . . who violates any provision” of the Act. Moreover,
the State has not disavowed any intention of invoking the
criminal penalty provision against unions that commit unfair
labor practices. Appellees are thus not without some reason
in fearing prosccution for violation of the ban on specified
forms of consumer publicity.” In our view, the positions of
the parties are sufficiently adverse with respect to the con-
sunier publicity provision proseribing misrepresentations to

17 Even independently of enminal sanctions, § 23-1385 (B) (&) affirma-
tively prohibits the variety of consmner pubheuy specified therein, We
think the prospect of 1==uunce of an admint=trunive cease and desist order,
Ariz. Rev. Stat. Ann. §23-1390 (C) (Supp. 1978), or a court-ordered
injunction, § 23-1300 (E), (J), (K} (Supp. 1978), again=t zuch prohibired
conduct providex =ub-tantia] addinional support for the conclision that

appellees” challenge 1o the pnblicity provision s justicinble,
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present a case or -controversy within the jurisdiction of the
District Court.

Seetion 23-13S85 (B)(8) also 1s said to limit consumer
appeals to those directed at produets with whom the labor
organization involved has a primary dispute; as appellees
construe it, it proscribes ‘“publicity directed against any
trademark, trade name or generic name which may include
agricultural products of another producer or user of such
trademark, trade name or generic name” Appellees challenge
that limitation as unduly restricting protected speech. Ap-
pellees have in the past engaged in appeals now arguably
prohibited by the statute and allege an intention to continue
to do the same. For the reasons that appellees’ challenge to
the first aspect of the consunier publicity provision is justici-
able, we think their claim directed against the second aspect
may now be entertained as well.

We further conclude that the attack on the criminal pen-
alty provision, itself, is also subject to adjudication at this
time. Section 23-1392 authorizes unposition of criminal
sanctions against “[alny person . . . who violates any pro-
vision™ of the Act. Appellees contend that the penalty pro-
vision 1s unconstitutionally vague in that it does not give
notice of what conduct is made eriminal. Appellees aver
that they have previously enzaged. and will in the future
engage, in organizing, boycotting, picketing. striking. and col-
lective-bargaining activities regulated by various provisions of
the Act They assert that they cannot be sure whether
criminal sanctions may be visited upon them for pursuing any
such conduct, much of which is allegedly constitutionally pro-
tected. As we have noted, it is clear that appellees desire to

1 E. g, Anz. Rev. Stat. Ann. §23-1385 (C) (Supp. 1978) (access to
emplover’s property}: §23-1385 (B) (V) (Supp. 1978) (boycotts): §23-
1385 (B) (12} (Supp. 197S) {picketing and hoveotts): §23-1385 (B) (13)
{Supp. 1978) (striking by mmoriries), §§23-1384. 23-1335 (D) (collee-
tive barguining).
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engage at least in consumer publicity campaigns prohibited by
the Act: accordingly, we think their challenge to the preci-
sion of the eriminal penalty provision. itself, was properly
entertained by the Distriet Court and may be raised here on
appeal. If the provision were truly vague. appellees should
not be expected to pursue their collective activities at their
peril,

 Appellees’ challenge to the access provision, however, is
not justiciable. The provision, § 23-1385 (C). stipulates that
“InJo emplover shall be required to furnish or make avail-
able to a labor organization . . . information. time, or facilities
to enable such . .. laber organization . .. to communicate with
emplovees of the emplover, members of the labor organiza-
tion, its supporters. or adherents.” Appellees insist, and the
District Court held. that this provision deprives the Arizona
Employment Relations Beard—charged with responsibility
for enforcing the Act—of any discretion to compel agricul-
tural employvers to furnish materials, information, time. or
facilities to labor organizations desirous of communieating
with workers located on the employers’ property and that the
section for this reason violates the First and Fourteenth
Amendments to the Constitution.

It may be accepted that the UFW will inevitably seek
access to employers’ property in order to organize or simply
to communicate with farm workers. But it is conjectural to
anticipate that access will be denied. More importantly,
appellees’ claim depends inextricably upon the attributes of
the situs involved. They liken farm labor camps to the
company town mvolved in Marsh v. Alabama, 326 U. S. 501
(1946). in which the First Amendment was held to operate.
Yet it is impossible to know whether access will be denied to
places fitting appellees’ constitutional claim. We ean only
hvpothesize that such an event will come to pass, and it is
only on this basis that the constitutional claim could be
adjudicated at this time.  An opinion now would be patently



78-225—0PINION
14 BABBITT ». FARM WORKERS

advisory: the adjudication of appellees’ challenge to the ac-
cess provision must therefore await at least such time as
appellees can assert an interest in sceking access to particular
facilities as well as a palpable basis for believing that access
will be refused. v

Finally, the constitutionality of the allegedly compulsory
arbitration provision was also improperly considered by the
District Court. That provision specifies that an employer
may seek and obtain an injunction “upon the filing of a
verified petition showing that his agricultural employees are
unlawfully on strike or are unlawfully conducting a boycott,
or are unlawfully threatening to strike or boycott, and that
resulting cessation of work or conduct of a boycott will result
in the prevention of production or the loss, spoilage, deterio-
ration, or reduction in grade, quality or marketability of an
agricultural commodity or commodities for human consump-
tion in commercial quantities.” Ariz. Rev. Stat. Ann. § 23—
1393 (Supp. 1978). If an employer invokes a court’s juris-
dietion to Issue a temporary restraining order to enjoin a
strike, the employer “must as a condition thereto agree to
submit the dispute to binding arbitration as the means of
settling the unresolved issues.” And if the parties cannot
agree on an arbitrator, the courst must appoint one.

On the record before us. there is an insufficiently real and
concrete dispute with respect to application of this provision.
Appellees themselves acknowledge that, assuming an arguably
unlawiul strike will occur, emplovers may elect to pursue a
range of responses other than seccking an injunction and
agreeing to arbitrate. Moreover, appellees have never con-
tested the constitutionality of the arbitration clause. They
declare that “[t]he three judge court below on its own motion
found the binding arbitration provision of § 1393 (B) viola-
tive of substantive due process and the Seventh Amendment.”
Bricf for Appellees 71 n. 153, Appellees, instead. raised other
challenges to the statute’s eivil enforcement schemne, which we
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do not consider on this appeal. See n. 10. supra. 1t is clear,
then, that any ruling on the compulsory arbitration provision
would be wholly advisory.

111

Appellants contend that, even assuming any of appellees’
claims are justiciable, the District Court should have ab-
stained from adjudicating those claims until the Arizona
courts might authoritatively construe the provisions at issue.
‘We disagree that appellees’ challenge to the statutory elec-
tion procedures should first be submitted to the Arizona
courts, but we think the District Court should have abstained
from considering the constitutionality of the criminal penalty
provision and the consumer publicity provision pending re-
view by the state courts.

As we have observed, “[albstention . . . sanctions . . .
escape [from immediate decision] only in narrowly limited
‘special circumstances.”” Kusper v. Pontikes, 414 U. 8. 51,
534 (1973). quoting Lake Carriers’ Association v. MacMullan,
406 T. S. 498, 309 (1972). “The paradigm of the ‘special
circumstances’ that make abstention appropriate is a case
where the challenged state statute is susceptible of a con-
struction by the state judiclary that would avoid or modify
the necessity of reaching a federal constitutional question.”
Kusper v. Pontikes, supra, at 34; see Zwickler v. Koota, 389
U.S.241. 249 (1967) ; Harrison v, NAACP, 360 U, S. 167, 176-
177 (1939); Rairoad Commission v. Pullinan Co., 312 U. S.
496 (1941). Of course, the ahstention doctrine “contemplates
that deference to state court adjudication only be made where
the issue of state law is uncertain,” Harman v. Forssenius,
380 U. S. 328, 334 (19653). DBut when the state statute at
issue is “fairly subject to an interpretation which will render
unnecessary or substantially modify the federal constitutional
question,” id., at 535, abstention may be required “in order
to avoid unnecessary friction in federal-state relations, inter-
ference with important state functions, tentative decisidns on
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questions of state law, and premature constitutional adjudica-
tion.” id., at 534.

We think a state court construction of the provision govern-
ing election procedures would not obviate the need for deci-
sion of the constitutional issue or materially alter the question
to be decided. As we shall discuss. our resolution of the
question whether the statutory election procedures are af-
fected with a First Amendment interest at all is dispositive
of appellees’ challenge. And insofar as it bears on that mat-
ter. the statute is pointedly clear. Accordingly. we perceive
no basis for declining to decide appellees” challenge to the elec-
tion procedures, notwithstanding the absence of a prior state-
court adjudication. '

We conclude. however, that the District Court should
have postponed resolution of appellees” challenge to the erim-
inal penalty provision. That section provides in pertinent
part that “[alny person . .. who violates any provision of
[the Act] 1s guilty of a ... misdemeanor.” Ariz. Rev. Stat.
Ann. §23-1392 (Supp 1978). Appellees maintain that the
penalty provision leaves substantial doubt regarding what ac-
tivities will elicit eriminal sanctions. The Distriet Court so
concluded, observing that “[eJonsidering the enormous variety
of activities covercd by the Aet [the penalty section] is
clearly a statutory provision so vague that men of common
intellizence can only guess at its meaning.” 449 F. Supp., at
453. The court elaborated. “There i1s no way for anyone to
guess whether criminal provisions will apply to any particular
conduct, in-advance, and it is clear that the statute is uncon-
stitutionally vague and does not adequately define prohibited
conduct and is, therefore, in violation of the due process
clause of the Fourtcenth Amendment.”  [bud, :

Appellants, themselves. do not argue that the criminal
penalty provision is unambiguous. Indeed. they insist that
until the provision is enforeed “it is impossible to know what
will be econsidered a ‘viclatio[n]  of the Act.” Brief for

'S
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Appellants 37.  Appellants submit that various unfair labor
practices, for example, have not been treated as yet as crim-
inal violations.

It is possible, however, that the penalty provision might
be construed broadly as applving to all sections of the Act
that affirmatively proscribe or command courses of conduct.
In terms it reaches “fa]ny person . . . who violates any
provision of” the Aect. Alternatively, the Arizona courts
might conclude that only limited portions of the Act are
susceptible of being “violate[d}” and thus narrowly define
the reach of the penalty section. 1In either case. it is evident
that the statute is reasonably susceptible of constructions that
might undercut or modify appellees’ vagueness attack. It
may be that, if construcd broadly, the penalty provision
would operate in conjunction with substantive provisions of
the Act to restrict unduly the pursuit of First Amendment ac-
tivities. But it 1s at least evident that an authoritative
construction of the penalty provision-may significantly alter
the constitutional questious requiring resolution,®

We have noted. of course. that when *‘extensive adjudica-
tions, under the impact of a variety of factual situations,
[would be required in order to bring a challenged statute]
within the bounds of permissible constitutional certainty,”

1% The dissent suzgest= that § 1392 i= unambiguous and needs no con-
struction and that abstention i~ theretore improper. But the District
Court invalidited § 1392 on vagueness grounds. and the State’s position
with respeet to the i==ue = such that we are reluctant 10 conclude that
:m;w”c-w' challengze to § 1392 on vamweness erounds 1= withoutr ~ubstance
and henee that it contasins no ambiguny warranting abstention.

If there were to be no abstention regarding § 1592 on the basis that it
elearly erimmadizes any departare from the command of any provision of
the Act, adequate consideranion of whether the =ection i~ unconstitutionally
overbraad wounld require quiry inta whether some conduer prohibiied
by the Act b constitutionally <hielded from eriminad pumshment. But
that world entail deahing with the validity of provisions about whieh there
mav he no eaze or contraversy or with respeet 1o which abstention i< the
proper course,
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abstention may be inappropriate. Baggett v. Bullitt, 377
U. S, 360. 378 (1964). But here the Arizona courts may
determine in a single proceeding what substantive provisions
the penalty provision modifies.  In this case. the “uncertain
issue of state law [turns] upon a choice between one or sev-
eral alternative meanings of [thel| state statute.” [d., at 378.
Accordingly. we think the Arizona courts should be “afforded
a reasonable opportunity to pass upon” the scction under
review. Harrison v. NAACP, 360 U, S.. at 176.

The District Court should have abstained with respect to
appellees” challenges to the consumer publicity provision as
well.  Appellees have argued that Arizona’s proscription of
misrepresentations by labor organizations in the course of ap-
peals to consumers intolerably inhibits the exercise of their
First Amendment right freely to discuss issues concerning the
employment of farm laborers and the production of crops.
Appellants submit, however, that the statutory ban on
untruthful consumer publicity might fairly be construed by an
Arizona court as proscribing only misrepresentations made
with knowledge of their falsity or in reckless disregard of truth
or falsity. As that is the qualification that appellees insist
the prohibition of misstatements must include, a construction
to that effect would substantially affect the constitutional
question presented.

It is reasonably arguable that the consumer publicity pro-
vision is susceptiible of the construction appellants suggest.
Section 23-1385 (B)(8) makes it unlawful “[t]o induce or
encourage the ultimate consumer of any agricultural product
to refrain from purchasing, consuming or using such agricul-
tural product by use of dishonest, untruthful and deceptive
publicity.” (Emphasis added.) On its face, the statute does
not forbid the propagation of untruths without more.
Rather, to be condemnable, consumer publicity must be “dis-
honest" and “deceptive’” as well as untruthful. And the
Arizona courts may well conclude that a “dishonest” and
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“untruthful” statement is one made with knowledge of falsity
or in reckless disregard of falsity.!

To be sure, the consumer publicity provision further pro-
vides that “[pJermissible inducement or encouragement . . .
means truthful, honest and nondeceptive publicity. . . .”
(Emphasis added.). That phrase may be read to indicate
that representations not having all three attributes are pro-
hibited under the Act. But it could be held that the phrase
denotes only that ‘truthful. honest and nondeceptive
publicity” is permissible. not that any other publicity is pro-
hibited. When read in- conjunction with the prohibitory
clause preceding it, the latter phrase thus introduces an am-
biguity suitable for state-court resolution. In sum. we think
adjudication of appellees’ attack on the statutory limitation
on untruthful consumer appeals should await an authorita-
tive mterpretation of that limitation by the Arizona courts.

We further conclude that the District Court should have
abstained from adjudicating appellees’ -additional contention
that the consumer publicity provision unconstitutionally pre-

16 Although construing the section in thiz manner would apparently sat-
isfy appellees, we should not be understood as declaring that the section
and its criminal sanction would be unconstitutional if they proseribed dam-
aging falsehoods perpetrated unknowingly or without recklessness. We
have not adjudicated the role of the First Amendment in suits by private
parties against nonmedia defendants, nor have we considered the con-
stitutional implications of causes of action for injurious falschoods outside
the arez of defamation and the ground covered by Time, fnc. v. Hill, 385
U. S..374 (1967). Lian v. Plant Guard Workers, 383 U. 8. 33 (1966),
holding that application of state defamation remedies for specch uttered In
2 labor dispute s dependent upon a showing of knowledze or recklessness,
wag grounded in federal lubor policy, though the case had constitutional
overtones.

Furthermore, we express no view on whether the zection would be
vulnerable to constitutional attack if 1t declured falze consumer publicity,
whether innocent or culpable, to be an unfxir laber practice and had as its
only sanctionr a prospeetive cease and desist order or court injunction
directing that the respondent cease publishing matertal adready determined
ta be fulse,
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cludes publicity not dirccted at the products of employers
with whom the protesting labor organization has a primary
dispute. We think it is by no means clear that the statute
in fact prohibits publicity solely because it is directed at the
products of particular employers. As already discussed, § 23~
1385 (B)(8) declares it an unfair labor practice to induce or
encourage the ultimate consunmer of agricultural products to
refrain from purchasing products “by the use of dishonest,
untruthful and deceptive publicity.” The provision then
stipulates: ’

“Permissible inducement or encouragement within the
meaning of this section means truthful. honest and non-
deceptive publicity which identifies the agricultural prod-
uct produced by an agricultural employer with whom the
labor organization has a primary dispute. Permissible
inducement or encouragement does not include publicity
directed against any trademark, trade name or generic
name which may include agricultural products of another
producer or user of such trademark, trade name or
generic name.

The section nowhere proscribes publicity directed at products
of employers with whom a labor organization is not engaged in
& primary dispute. It indicates only that publicity ranging
beyond a primary disageement is not accorded affirmative
statutory protection The Arizona courts might reasonably
determine that the language in issue does no more than that
and might thus ameliorate appellees’ concerns.”?

17" Were the =ection construed 1o prohibit ab appeals direeted against the
products of agricultural emplovers whose employees the lubor orzanization
did not actually represent, its constitutionality would be substantially in
doubt. Even picketing may not he =0 narrowly circumseribed. AFL v.
Swing. 312 U. S. 321 (1941). Additional difficulties would arise were the
section interpreted to intercept publieity by means other than picketing.
Although we have previously coneluded that picketing aimed at discourag-
ing trade across the board with a truly neutral employver may be barred
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Moreover, §23-13835 (B)(8) might be construed. in light
of §23-1385 (C), to prohibit only threatening speech. The
latter provision states in pertinent part that “[t]he express-
ing of any views, argument, opinion or the making of any
statement . . . or the dissemination of such views whether in
written, printed, graphie, visual or auditory form, if such
expression contains no threat of reprisal or force or promise
of benefit. shall not counstitute or be evidence of an unfair
labor practice. . ..” On its face, § 23-1385 (C) would appear
to qualify § 23-1385 (B)(8), as the latter identifies “an unfair
labor practice for a labor organization or its agents.” §23-
1385 (B). Were the consumer publicity provision interpreted
to intercept only those expressions embodying a threat of
force, the issue of its constitutional validity would assume a
character wholly different from the question posed by ap-
pellees’ construction.

Thus, we conclude that the District Court erred in enter-
taining all aspects of appellees’ challenge to the consumer
publicity section without the benefit of a construction there-
of by the Arizona courts. We are scusitive to appellees’ re-
luctance to repair to the Arizona courts after extensive litiga-
tion in the federal arena. We nevertheless hold that in this
case the District Court should not have adjudicated substan-
tial constitutional claims with respect to statutory provisions
that are patently ambiguous on their face.™

compatibly with the Constitution, Carpenters Union v. Ritter’s Cafe. 315
U. S. 722 (1942); of. NLRB v. Fruit Packers (Trec Fruits}, 377 U.S. 38
(1964), we have noted that, for First Amendment purposes, picketing is
qualitatively “different fromn other modes of communieation.” Hughes v.
Superior Court, 339 U. S. 460, 465 (1950) . sce Buckely v. Valeo, 424 U. S,,
at 17; Teamsters Union v. Vogt, Inc., 354 U. S. 284 (1957).

1 It has been suggested that the impacet of abstention on appellees’ pur-
suit of constitutionally protected activities should be redueed by direeting
the District Court to proteet appellees against enforcement of the state
statute pending a definttive resolution of issues of stute law by the Arizona
courts. Sec Harrison v. NAACP, 560 U, S, 167, 178179 (1959). But
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IV

The merits of appellees’ challenge to the statutory election
procedures remain to be considered.  Appellees contend. and
the District Court concluded. that the delays assertedly at-
tending the statutory election scheme and the technieal limi-
tations on who may vote in unit elections scverely curtail
appellees’ freedom of association. This freedom, it is said,
entails not only the liberty to join or sustain a labor union
and collectively to express a position to an agricultural em-
ployer, but also to create or elect an organization entitled to
invoke the statutory provision requiring an employer to bar-
gain collectively with the certified representative of his em-
ployees. As we see it, however. these general complaints that
the statutory election procedures are ineffective are matters
for the Arizona Legislature and not the federal courts.

Accepting that the Constitution guarantces workers the
richt individually or collectively to voice their views to their
employers, see Givhan v. Western Line Consolidated School
District, — U. S, — (1979), of. Jfadison School District v.
Wisconsin Employment Relations Commission, 429 U. S.
167, 173-175 (1976), the Constitution does not afford such
employees the right to compel employers to engage in a dia-
logue or even to listen. Accordingly, Arizona was not con-
stitutionally obliged to provide a procedure pursuant to which
agricultural employees, through a chosen representative,
might compel their employers to negotiate. That it has
undertaken to do so in an assertedly niggardly fashion. then,
presents as a gencral matter no First Amendment problems.™

this is'a matter that is best addressed by the District Court in the first
instance.

W We do not cunsider whether the election procedures deny any of the
appellees equal protection of the law.  Althongh appellees have challenged:
other provizions of the Act on equal protection grounds, they have not
dirceted such an argument in thi= Court agzainst the seetion governing
election procedures. We understand apypellees’ ecuial protection challenge
to embrace the sections pertaining to access to an emnployver’s property and
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Morcover. the Act does not preclude voluntary recognition of
a labor organization by an agricultural emplover. Thus, in
the event that an employer desires to bargain with a repre-
sentative chosen by his emplovees independently of the stat-
utory election procedures. such bargaining may readily oc-
cur. The statutory procedures need be pursued only if farm
workers desire to designate exclusive bargaining representa-
tives and to compel their employer to bargain—rights that
are conferred by statute rather than the Federal Constitu-
tion. Accordingly, at this time, we are unable to discern
any First Amendment difficulty with the Arizona statutory
election scheme, whether or not the procedures are as fair or
efficacious as appellees would like.

Reversed and remanded.

consumer publicity.  But we have determined that appellee’s assault on the
first provision is premature and that appellees” artack on the second
should be held in abevance pending resort to the Arizona courts.
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AMr. Justice Brexyax with whom Mr. Justice MARSHALL
joins, concurring in part and dissenting in part.

I join the opinion of the Court. with the exception that I
respectiully dissent from the Court's holding that the District
Court should have abstained and postponed resolution of ap-
pellees’ constitutional challenge to § 23-1392, Ariz. Rev. Stat.
Ann, (Supp. 1978), until this statutory provision had been
construed by the Arizona courts.

It must be stressed that “[a]bstention from the exercise of
federal jurisdiction is the exception. not the rule. “The doc-
trine of absteution . .. is an extraordinary and narrow exeep-
tion to the duty of a District Court to adjudicate a contro-
versy properly before it. . . ." County of Allegheny v. Frank
Mashuda Co., 360 U. 8. 185. 188 (1039).” C(olorado River
Water Conservation District v. United States, 424 U. S. 800,
813 (1976). If a state statute is susceptible of a construction
that would aveid or significantly alter a constitutional issue,
however, abstention is appropriate to avoid needless friction
“hetween federal pronouncements and state policies.” Reetz
v. Bozanich, 397 U. S. 82,87 (1970). But. as the Court today
correctly points out, the state statute at issue must be “ ‘fairly
subject to an interpretation which will render unnecessary
or substantially modify the federal constitutional guestion,’
[Harman v. Forssenius, 380 U, S. 528, 535 [1063].”  ute,
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at 15. (Emphasis supplied.) This is not the case with
§ 23-1392.2
Section 23-1302 provicdes in part:

“Any person who . . . violates any provision of this
article is guilty of a misdemecanor punishable by a fine
of not more than five thousand dollars, by imprisonment
for not more than one year, or both. Provided. however,
that none of the provisions of this section shall apply
to any activities carried on outside the state of Arizona.”

The District Court concluded concerning this provision that
“[1)t would appear on [its] face . . . that it cuts across and
covers the entire [Arizona Agricultural Employment Rela-
tions] Act. not just a limited area where a criminal penalty
might be acceptable. It says in plain English that it applies
to ‘any person’ and further [that] any person ‘who violates
any provision of this article is guilty of a misdemeanor....”
449 F. Supp. 449, 4533 (Ariz. 1978). The District Court found
the provision unconstitutionally overbroad.? Ibid.

The District Court is clearly correct that the language of
§ 23-1392 1s “plain and unambiguous.”®  Davis v. Mann, 377

! Because of the ambiguous relationship between §23-1385 (C) and
§32 1385 (B)(8), T concur in the Court’s holding that the Distriet Court
should have abstained with respect 1o § 23-1385 (B)(8).

2 The District Court also found §23-1392 to be “unconstitutionaily
vague.” 449 F. Supp., at 4533. The Court stated:

“Considering the enormous variety of aectivities covered by the Act, and
the fact that . .. many of these involve First and Fourteenth Amendment
constitutional rights, it 15 clearly a sratutory provicion =0 vague that men
of common ntelizornee ean only guess at its meaning. . .. There is no
way for anyvone to guess whether eriminal provisions will apply to any
particular conduct, in advance, and it i clear that the statute i1s uncon-
stitutionally vague and does not adequately define prohibited conduct and
is, therefore. in violation of the due process clause of the Fourteenth
Amendment.”  [bid.

2 The fact that §23-1392 is, for purposes of the abstention doctrine,
“plain und unambiguons,” does not necessanily mean that it cannot be
unconstitinonally vague for purposes of the Due Provess Clause of the
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U. 8. 678, 600 (1964). The statute is not “obviously suscept-
ible of a limiting construction” that would avoid the federal
constitutional question reached by the District Court. Zwick-
ler v. Koota, 389 U. 8. 241, 251 n. 14 (1967). Of course,
as every attorney kunows, any statutory provision can be made
ambiguous through a sufficiently assiduous application of legal
discrimination, The Court resorts to such lawyerly leger-
demain when it concludes that abstention is appropriate be-
cause Arizona courts might perhaps find “that only limited
portions of the [Agricultural Employment Relations] Act are
susceptible of being ‘violate{d}’ and thus narrowly define the
reach of the penalty section.” Ante, at 17. But the po-
tential ambiguity which the Court thus reads into §23-1392
does not derive from the plain words of the statute. It is
simply the Court’s own invention, not an uncertainty that is
“fairly™ in the statute.t

Abstention is particularly inappropriate with respect to

Fourteenth Amendment. The section may plainly and unambiguously
create criminal sanctions for violations of sections of the Aet which, con-
sidered as criminal prohibitions, would be unconstitutionally vague.

¢ Even if the statute were ambiguous in the manner suggested by the
Court, abstention would still be inappropriate. It is extraordinarily un-
likely that, in a statute as complex and far ranging as this Act, a single
adjudication could definnively specify the exact reach of §23-1392. In
such cirecnmstances, we have held that a federal court should not abstain
from exercising its jurnisdiction. As we stated in Procunier v. Martinez,
416 U.S.396, 401 n. 5 (1974):
“Where . . ., as in this case, the statute or regulation is challenged as
vague because individuals to whom it plainly applies simply cannot under-
stand what is required of them uand do not wish to forswear all ac-
tivity arguably within the scope of the vague terms, abstention is not
required. [Baggett v. Bullitt, 377 U. 8. 360,] 378 [1964]. In such a case
no single adjudication by a state court could eliminate the constitutional
difficulty, Rather, it would require ‘extensive adjudications, under the
impact of a variety of factual situations,” to bring the challenged statute

or regulation “within the bounds of permissible econstitutional certainty.’
{bid”
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$ 23-1392 because the provision impaets so directly on precious
First Amendment rights. The statute creates sanctions for
violations of the provisions of the Agricultural Employment
Relations Act that regulate the speech of employees and em-
ployers.®* This potential impairment of First Amendment
interests strongly counsels against abstention. “The absten-
tion doctrine is not an automatic rule applied whencver a
federal court is faced with a doubtful issue of state law; it
rather involves a discretionary exercise of a court’s equity
powers. Ascertainment of whether there exist the ‘special cir-
cumstances.” Propper v. Clark, 337 U. S. 472, prerequisite to
its application must be imade on a case-by-case basis. Ratl-
road Comm’n v. Pullman Co., 312 U. S. 496, 500; NAACP v.
Bennett, 360 U. S. 471.” Baggett v. Bullitt, 377 U. S. 360,
375 (1964). Relevant to the exercise of this equitable dis-
cretion. are ‘“the constitutional deprivation alleged and the
probable consequences of abstaining.” Harman v. Forssenius,
380 U. S. 528, 537 (1965). “This Court has often remarked
that the equitable practice of abstention is limited by con-
siderations of ‘the delay and expense to which application of
the abstention doctrine inevitably gives rise.” Lake Carriers’
Assn. v. MacMullan, 406 U. S., at 509, quoting England v.
Medical Examiners, 375 U. S. 411, 418 (1964).” Bellotti v.
Baird, 428 U, S. 132, 150 (1976). Therefore, when “consti~

s Section 1385 (B) (8), for example, makes it an unfair labor practice

“lt]Jo induce or encourage the ultimate consumer of any agricultural
product to refrain from purchasing. consuming or using such agricultural
produet by the use of dishonest, untruthful and deceptive publicity. Per-
missible inducement or encouragement within the meaning of this section
means truthful, honest and nondeceptive publicity which 1dentifies the
agricultural product produced by an agricultural employer with whom the
labor orgunization has a primary dispute. Permissible inducement or
encouragement does not include publicity directed against any trademark,
trade name or generic name which may include agricultural products of
another producer or user of such trademurk, trade name or generie pame.”
Section 23-1392 makes violution of §25-1385 (B)(S) a crime,
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tutionally protected rights of speech and association,” Baggett
v. Bullitt, supra, at 378, are at stake, abstention becomes
especially inappropriate. This is beeause “[i]n such a case
to foree the plamtiff who has commenced a federal action to
suffer the delay of state court proceedings might itself effect
the impermissible chilling of the very constitutional right he
seeks to protect.” Zuwickler v. Koota, supra, at 252.

Even assuming that appellees have the financial resources to
pursue this case through the Arizona courts. appellees may
well avoid speech that is perhaps constitutionally protected
throughout the long course of that litigation, because such
speech might fall within the cold shadow of eriminal liability.®
The potential for this self-censorship is abhorrent to the First
Amendment. It should be permitted by a court in equity
only for the most important of reasons. It cannot be toler-
ated on the basis of the slender ambiguity which the Court
has managed to create in this statute. Abstention on this
issue is therefore manifestly unjustified.’

s Appeilecs may be deterred from constitutionally protected speech even
if the regulations which the Agricultnral Employvinent Relations Act other-
wise imposes on their specch are permissible under the First Amendment.
This is because ecriminal sanctions dizcourage speech much more power-
fully rthan do admimistrative regulations. Such sanctions would thus be
more apt to cause emplovers and employvees to “steer fur wider of the
unlawiul zone,” Speiser v. Randall, 357 U. S. 513, 326 (1953), and more
ikely to contract the “breathing space” necessary for the survival of
“First Amendment freedoms.” NAACP v. Button, 371 U. S. 415, 433
{1963).  For this reason, it docs not follow thut because the First Amend-
ment permits certain speech to be regulated, it must also permit such
speech to be punished. Sce Gertz v. Robert Welch, Inc., 418 U. S. 323,
348-350 (1974). '

* Because of the First Amendment interests involved, myv view iz that
the District Court, on remand should issue an injunction “to protect
appellees aguinst enforcement of the state statute pending a definitive
resolution of 1ssues of state law by the Arizona courts. Sce Harrison v.
NAACP, 360 U. 8. 167, 175179 (1939).” Awute, at-21 n. 18.
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ARTICLE 5. AGRICULTURAL EMPLOYMENT RELATIONS

Article 5, conzisting of sectiong 23-1321 to 23-1393, was added by
Laws 1872, Ch. 137, 8§ 1. effective Augnust 13, 1972,

f.aw Review Commentaries
Farm lLabor Act, preliminary survey.
14 Ariz.Law Bev. 7535 (1372).

Farm l!abor law, an interpretive and
comparative analvsis. $Warren H. Co-

Farm Labtor iaw, a constitutional han and Jenathan Rose, Law & Soc. Or-
analysis, Jonathan Rese, Law & 3oc. der, 1973, p. 3i3.

Order, 1373, p. 373.

§ 23-1381. Declaration of policy

It is hereby declared to be the pelicy »f rhis state that the uninterrupted
production, pucking, processing, transporting, and marketing of agricultural
products is vital to che public inrerest. It is also declared to be the poliey
of this state that agrienltural employees shall he free to organize, to take
concerted action, and through representatives of their own choosing enter into
collective bargaining contracts establishing their wages and terms and condi-
tions of empioyment: or to refrain from engaging in any or all such activities.
It is further deciared that there now exists an inequality of bargaining power
between agricultural employers and labor unions, arising out of the seasonable
character and perishable nature of such agricultural products, the mobility
of agricultural laber, and the fundamental differences between agriculture
and industry. While the right to strike is a hasic right of vrganized labor,
such right must take into aecount the perishable character and the seasonal
nature of agricultural products and must be limited and regulated according-
Iy. It is the intent of the legislature to provide a means to bargain collective-
ly which is fair and equitable to agricultural employers, labor organizations
and employees; to provide orderly election procedures to resolve questions
concerning representation of agricultural emploryees and to declare that cer-
tain acts are unfair labor practices which are prohibited and subject to con-
trol by the police power of this state. The overriding special interest of the
state of Acizona with rexpect to certain secondary boycott activities originat-
ing in this state, but exteniding across state lines and directed at employers
in other states, must be recognized, and such acts must be made unlawful and
subject to cuntrol by the police power of this state. Added Laws 1972, Ch.
137, 8 1.

VYalidity
This section rwas held to he unconstitutional in the case of United
Farm Workers Nat. Union v. Babbitt (D.C.1978) 439 F.Supp. $48. See
Notes of Decizions, post.

Laws 1972, Ch. 137, § 2 made an ap-
propriation.
1. Vatidity

Invalidity of specific provisions nf Ar-
izona .Agricultural @Employment Rela-
tions Act, § 23-1331 et 32q., required
conclusion that nct i3 unconstitutivnal
in {t3 entirety by reason of its insepara-~
bility and inoperatiiity apart frcm the
provisions found to te invalid. United
Farm Workers Nat. (‘nion v. Babbitt
(D.C.1378) {43 F.Supp. 4493.

§ 23-1382. Deflinitions

If the plaintiffs were correct in con-
tentions that many provisions of Arfzo-
ra Agricultural FEmployment Relations
Aect, § 23-1381 et seq., are unconstitu-
tional and void on their face, a substan-
viai federal question would exist as to
the constitutional rights infringed upon
by such act thus affording three-judge
district court jurisdiction. Id.

In this article, unless the context otherwise requires:
1. “Agricultural employce, permanent” means any employee over sixteen

years of age swho has been employed by a partienlar agricultural employer
for at least =ix months Jduring the preceding calendar year, engaged in the
growing or huarvesting of sgrirnltural crops or the packing of agricultural
cropd where packing is accomplished in the field. *“Agricultural employee,
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temporary” means any employee over sixteen years of age who is employed
by a particular agricultural employer and who has been so employed during
the preceding calendar year, engaged in the growing or harvesting of agri-
cultural crops or the packing of agricultural crops where packing is ac-
complished in the field. If otherwise qualified, a person shall be considered
an agricultural employee if an agricultural employer pays the wages of the
employee for work performed for the employer's benefit or on his behalf, even
though the supervision of the employee, the bookkeeping, and the iscuance of
payroll checks is by a person other than the employer. In calculating a work
day of an agricultural employee, one hour or more of employment in any one
day shall be considered a work day. *“Agricultural employce” also inciudes
any individual whose work has ceased as a conscquence of, or in connection
with, any current labor dispute or because of any unfsair labor practice, and
who has not obtained any other regular and substantlally equivalent em-
ployment. “Agricultural employee” does not include any individual:

(a) Employed by his parent, spouse or by an immediate relative.

(b) Having the status of an independent contractor.

(c) Employed as a supervisor or in a confidential capacity or &s a cleri-
cal employee or as a guard. )

(@) Employed as an executive, professionsal or technical employee.

(¢) Who has quit or has been discharged for cause.

(£ Who is a temant or sharecropper and reasonably directs or sharcs
in the management of an enterprise engaged in agriculture.

(g) Engaged in hauling or stitching functions,

2. “Agricultural employer” means sny employer engaged in agriculture
who employed six or more agricultural employees for a period of thirty days
during the preceding six-month period, and includes any person who provides
labor and services on onc or more farms as an independent contractor if such
person, for a period of thirty days during the preceding six-month period,
employed six or more employees in such work. In calenlating the number of
agricultural employees employed by an agricultural employer or provided by
an independent contractor, one hour or more of employment in any one day
shall be considered a day of work. *“Agricultural employer” also includes
any employer, engaged in agriculture with less than six agricultural em-
ployees, who voluntarily elects to be subject to this article by filing a request
in writing with the board.

3. *“Agriculture” means all services performed on a farm as defined and
described in § 23-603, including, but not limited to, the recruiting, housing
and feeding of persons employed or to be employed as agricultural employees
by agricultural employers.

4. "Board” means the agricultural employment relations board.

5. “Farm” means any enterprise engaged in agriculture which is operated
- from one headquarters where the utilization of labor and equipment is
directed and which, if consisting of separate tracts of land, such tracts are
located within a fifty mile radius of such headquarters.

6. “Labor dispute” means any controversy between an agricultural em-
ployer and his agricultural employees or their representative concerning
terms, tenure or conditions of employment, or concerning the association
or representation of persons in negotiating, fixing, maintaining, changing
or secking to arrange terms or conditions of employment.

7. “Labor organization” mcans any organization or any agency defined
and described in §§ 23-1301 and 23-1321.

&  “Person” means one or more individuals, labor organizations. partncer-
skips, associations, corporations, legal representatives, trustees, trustees in
bankruptcy or receivers.
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9. “Professional employece” means:
(a) Any employee engaged in agricultural work that:

(i) Is predominantly intellectual and varied ian character as op-
posed to routine mental, manual, mechanical or physical work,

(ii) Involves the consistent exercise of disceretion and judgment in
its performance,

(iii) Is of such character that the output produced or the resuit
accomplished cannot be standardized in relation to a given period of
time, or

(iv) Requires knowledge of an advanced type in a field of science
or learning customarily acquired by a prolonged course of specialized
intellectual instruction and study in an institution of higher learning.

(b) Any employee who has completed the course or courses of spe-
cialized intellectual instruction and study described in suudivision ({(a),
item (iv), and is performing such work, or is performing such work or
related work under the supervision of a professional person while aec-
quiring such specialized instruction.

10. “Representative” means any individual or labor organization.

11. “Supervisor” means any individual having authority to hire, transfer,
suspend, lay off, recall, promote, discharge, assign, reward or discipline other
employees, or responsibility to direct them, or to adjust their grievances, or
effectively to recommend such action, if such autherity requires the use of
independent judgment.

12. “TUltimate consumer” means the person who purchases an agricultural
product for consumption.

13. “Unfair labor practice” means any unfair labor practice listed in §
23-1385. Added Laws 1972, Ch. 137, § 1.

Termination

The agricultural employment relations board ghall terminate on July
1, 1580, unless continued. Sece §§ 41-2261 and 41-2263.

Validity
This section was held to be unconstitutional in the case of United
Farm Workers Nat. Union v, Babbitt (D.C.1978) 5}9 F.Supp. }i3. See
Nuates of Decisions, post.

1. Validity in itg entirety by reason of its insepara-
Invalidity of specific provisions of Ar- bility and inoperability apart from the
izona Agricultural iomployment Rela- provisions found to be invalid. United

tions Act, § 23-1381 et seq., required Farm Workers Nat. Union v. Babbitt
conclusion that act is unconstitutional (D.C.1978) 149 F.Supp. 149

23-1383. Rights of employees

A. Agricultural employees shall have the right to self-organization, to bar-
sain dircetly for themselves, and to form and join or assist labor orgunizations
to bargain colleetively through representatives of their own free choosing, or
to engage in lawful concerted aetivity for the purpose of cullective bargaining
or other mutual aid or protection, and each such employee shall have the
right, without interference from any =ource, to refrain from any and all of
such activities.

B. Agricultural ewployees shall also have those rights more particularly
defined and deseribed In articles 1 and 3 of this chapter, and shall be pro-
tected from the practices described in acticle 4 of this chapter. Added Laws
1972, Ch. 137, § 1.
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Validity -

This section 1cas held to be unconstitutional in the case of United
Farm Workers Nat. Union v. Babbitt (D.C.1978) 449 F.Supp. 448. Sece
Notes of Decisions, poat.

Cross References conciusion that act is unconstitutional
Unftair labor practices, see § 23-1385. in its entirety by reason of its insepara-
1. Validity bility and inoperability apart from the
Invalidity of specific provisions of Ar- ~ Provisions found to be invalid. United
izona Agricultural Employment Rela- Farm Workers Nat. Union v. Babbitt

tions Act, § 23-1381 et seq., required (D.C.1378) 443 F.Supp. 443,

§ 23-1384. Rights of employer

A. An agricultural employer shall have the following management rights:
1. To manage, control and conduct his operations, including, but not
limited to, the number of farms and their locations, methods of carrying
on any operation or practices thereon, kinds of crops, time of work,
size and make-up of crews, assignment of work, and places of work.
2. To hire, suspend. discharge or transfer employees in accordance with

his judgment of their ability.

3. To determine the type of equipment or machinery to be used, the
standards and quality of work, and the wages, hours and conditions of
work. The terms of employment relating to wages, hours, conditions of
work, and matters of worker safety, sanitation, health and the establish-
ment of gricvance procedures directly relating to a job shall be sub-
Ject to regotiation.

4. To work on his own farm in any capacity at any time.

5. To join or refuse to join any labor organization or employer or-
ganization. Added Laws 1972, Ch. 137, § 1.

Validity
Thix gection was held to be unconstitutional in the case of United

Farm Workers Nat. Union v. Babbitt (D.C.1978) 419 F.Supp. 448. See
Notes of Decisions, post.

1. Validity in its entirety by reason of its insepara-
Invalidity of specific provisions of Ar- bility and inoperability apart from the
izona Agricultural Employment Rela- provisions found to be invalid. Unit-

tions Act, § 23-1381 et seq., required ed Farm Workers Nat. Union v. Babbitt
conclusion that act is unconstitutional (D.C.1978) 449 F.Supp. 449.

§ 23-1385. Unfair labor practices

A. It shall be an unfair labor practice for an agricultural employer:

1. To interfere with, restrain, or coerce employees in the exercise of

the rights guaranteed in & 2:3-1353 and articles 1 and 3 of this chapter,!

or to violate the protection of employees from the practices described in
article 4 of this chapter.2

2. To dominate or interfere with the formation or administration of
any labor organization or contribute financial or other support to it
An agricultural employer shall not be prohibited from permitting em-
ployees to confer with him during working hours without loss of time or
pay.

3. By discrimination in regard to hiring or tenure of employment or
any term or condition of employment to encourage or discourage mem-
bership in any labor organization.

4. To discharge or otherwise discriminate against an agricultural em-
ployee because he has filed charges or given testimony under this article.

5. To refuse to bargain collectively with the representatives of his
employees, subject to thie provisions of § 23-1380, Nothing in this ar-
ticle shall be construed as requiring an agricuitural employer to bar-
gain collectively untii a representative of his agricultural employees has
been determined by means of u valid secret ballot election.
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6. To discharge or otherwise discriminate against any person be-
cause he has filed charges or given testimony before the board or a
court.

7. To threaten to have discharged any agricultural employee, or
threaten to -have reduced wages of any agricultural employees, solely be-
cause of any labor activity.

B. It shall be an uafair labor practice for a labor organization or its

agents:

1. To impose any economic sanction or to restrain or coerce agri-
cultural employees in the cxercise of their rights or to coerce or intimi-
date any employee in the enjoyment of his legal rights provided by
this article, or to intimidate his ramily, picket his domicile or injure
the person or property of any ewmnployee or his family. This paragraph
shall not impair the right of a labor organization to prescribe its own
rules with respect to the acquisitinon or retention of membership.

2, To threaten or impose auny economic sanction or reprisal against
any person not a meimber of the labor organization in the exercise of
rights under this article, including but not limited to the right to re-
frain from any or all concerted activity, or against any persop, not a
member thereof, who refrains from compliance with a union rule, policy,
or practice which establishes or affects wages, hours, or working con-
ditions at such person’'s place of employment.

3. To restrain, coerce, or threaten or impose any fine or other eco-
nomic sanction against any person who invokes the processes of the
board, or the court, or azainst an agricultural employer or employee in
the. selection of his representatives for the purposes of collective bar-
gaining or the adjustment of grievances.

4. To refuse to bargain collectively with an agricultural employer,
provided it is the majority representative of his agricultural employees
as determined pussuant to § 23~1389.

3. To cause or attempt to cause an agricultural employer:

(a} To pay or deliver or agree to pay or deliver any money or
other thing of value for services which are not performed or are not
to be performed.

(b) To establish or alter the number of employees to be employed

. or the assignment thereof.

‘cy To assign work to the empioyees of a particular emploser.

() To diseriminate in recard to hiring or tenure of employment
or any term or condition of cmployment to encourage or discourage
membership in aoy labor orgavization. Nothing in this paragraph
shall prehibit agreements between labor organtzations and  agri-
cultural employers which regnlate hiring and tenure of employment
on the basis of seniority: provided further that the labor organ-
izatlen is mot given power to determine seniority unilaterally.

8. To engage in a sceondury hoyeott as defined in § 23-1321,

7. To induce or &ncourrze or threaten, restraill or coerce any sec-
ondary cmployer-or auy executive or munagement employee of any sec-
ondory emplover to ake a management cdecision not to handle, trans-
purct, process, pack, =eil or distribute any agrienltural commodity of an
agricuitnral employer with whom a labor dispute exists.

8. To induce or encourage the ultimate conzumer of any agricultural
product to refrain from purchasing, consuming or using <uch agricultural
product by the use of dishonest, wntrathful and Jdeceptive publicity.
Permissible indincement or encouragemsent within the meaning of this
section means truthful, honest and nondeceptive publicity which identi-
fles the agricultural product produced by an agricultural employer with
whom the labor organization has a primary dispute. Permissible in-
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ducement or encouragement does not include publicity directed against
any trademark, trade name or generic name which may Include agri-
cultural products of another producer or user of such trademark, trade
name Or generic name.

9. To restrain, coerce or threaten an ultimate consumer to prevent
him from purchasing, consuming or using such agricultural product.

10. To threaten or engage in arson, libel, slander, injury to person
or property or other violent conduct when the objective is to prevent
the preparing for market, transporting, handling, displaying for sale, or
selling of any agricultural product. )

11. To intimidate, restrain, or coerce agricultural employers in the
exercise of the rights guaranteed by § 23-1384.

12. To picket -or cause to be picketed, boycott or cause to be boycotted,
or threaten to boycott or picket, or cause to be boycotted or picketed, any
_agricultural employer when the objective is to induce, encourage, force
or require an agricultural employer to recognize or bargain with a labor
organization as the representative of his agricultural employees, or the
agricultural employees of an agricultural employer to accept or select such
labor organization as their collective bargaining representative unless
such labor organization is currently certified as the representative of
such employees: -

(a) Where the agricultural employer has lawfully recognized in
- accordance with this article any other labor organization and a
question concerning representation may not appropriately be raised
under § 23-1389.
(b) Where within the preceding twelve months a valid election un-
der § 23-1389 has been conducted.

(¢) Where a petition has been filed under § 23-1389.

13. To call a strike unless a majority of the employees within the
bargaining unit has first approved the calling of such a strike by secret
- ballot.

C. The expressing of any views, argument, opinion or the making of any
statement, including expressions intended to influence the outcome of an
organizing campaign, a bargaining controversy, a strike, lockout or other
labor dispute, or the dissemination of such views whether in written, printed,
graphic, visual or auditory form, if such expression contains no threat of
reprisal or force or promise of benefit, shall not constitute or be evidence of
an unfair labor practice or constitute grounds for, or evidence justifying,
setting aside the results of any election conducted under any of the provi-
sions of this article. A statement of fact by either a labor organization or
an agricultural employer relating to existing or proposed operations of the
employer or to existing or proposed terms, teoure, or conditions of employ-
ment with the employer shall not be considered to coustitute a threat of
reprisal or force or promise of benefit. No employer shall be requircd to
furnish or make available to a labor organization, and no labor organization
shall be required to furnish or mnake available to an employer, materials, in-
formation, time, or facilities to enable such employer or labor organization,
as the case may be, to communicate with employees of the employer, members
of the labor organization, its supporters, or adherents.

D. For the purposes of this section, to “bargain collectively™ is the per-
formance of the mutual obligation of the agricultural employer and the rep-
resentative of the agricultural e¢mployees to Imeet at reasonable times and
confer in good faith with respect to wages, hours, and other terms and con-
ditions of employment which directly affect the work of employees, or the
negotiation of an agreement, or to resolve any question arising thereunder.
To “bargain collectively” includes the furnishing of necessary and relevant
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information in connection with the negotiation of an agreement or any issue
arising under such agreement, or requiring as a condition for entering into
an agreement the execution of a written contract incorporating any agreement
reached if requested by either party. The failure or refusal of either party
to agree to a proposal, or to the making, changing ar withdrawing of a law-
ful proposal, or the making of a concession shall not constitute, or be evi-
dence, direct or indirect, of a breach of this obligation. The board in any
remedial order shall not direct either party to make any concession or agree
to any proposal or to make any payment of money except to employees who
are reinstated with back pay as provided in § 23-1390. This sectlon shall not
require any agricultural employer to bargain collectively with respect to ‘any
management rights. ‘‘Management rights”, as used in this subsection, include
but are not limited to the right to discontinue the entire farming operation
or any part thereof, to contract out any part of the work thereof not cov-
ered by a labor contract, to sell or lease any of the real or personal property
involved therein, or to determine the methods, equipment and facilities to be
used in producing agricultural products or the agricultural products to be
produced.

E. Where there is in effect a collective bargaining contract covering agri-
cultural employees, the duty to bargain collectively also means that no party
to such contract shall terminate or modify such contract, unless the party
desiring such termination or modification: .

1. Serves a written notice upon the other party to the contract of
the proposed termination or modification not less than sixty days prior
to the expiration date thereof, or if such contract contains no explra-‘
tion date, sixty days prior to the time it is proposed to make such termi-
nation or modification.

2. Offers to meet and confer with the other party for the purpose of
negotiating a new contract or a contract containing the proposed modi-
fications.

3. Continues the contract in full force and effect without resorting
to a strike or lockout for a period of sixty days after such notice is

given or until the expiration date of such contract, whichever occurs
later.

F. The dutles imposed upon agricultural employers, agricultural em-
ployees, and labor organizations shall become inapplicable upon an interven-
ing certification of the board, under which the labor organization or individ-
ual which is a party to the contract has been superseded as or ceased to be
the representative of the employees subject to the provisions of § 23-1389,
and the dutles so imposed shall not be construed as requiring either party to
discuss or agree to any modification of the terms and conditions contained in
a contract for a fixed period, if such modification is to become effertive be-
fore such terms and conditions can be reopened under the provisions of the
contract. Any agricultural employee who engages in a strike within the
sixty-day period specified in this suhsection shall lose his status as an agri-
cultural cmployee of the agricultural employer engaged in the particular
lubor dispute for the purposes of §§ 23-13835, 231389 and 23-1390, but such
loss of status for such employee shall terminate if and when he is reem-
ployed by such employer., Added Laws 1972, Ch. 137, 4§ 1.

1 Sectlons 23-1381 et seq. and 23-1341 et seq.

2 Sectfon 23-1361.

Validity

This zection was held to be unconstitutional in tAe case of United
Farm Workers Nat. Union v, Babbitt (D.C.1978) 449 F.Supp. §48. Bee
Notes of Decizions, post,

Reviser's Note: Cross References
In subsection D, the word ‘“para- Agricuitural employee, loas of status,

graph’’ wvars changed to ‘‘subsection” see § 23-1383.
pursuant to section 41-1304.02.
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Petitions for temporary restraining
orders, time for hearing, see § 23-1393.

Representation authority, petitlon to
rescind, see § 23~1389.

Unfair labor practice, agricultural em-
ployment relations, see § 23-1382.
Law Review Commentaries

Farm labor law, a constitutional anal-
ysis. Jonathan Rose, Law & Soc. Order,
1973, p. 373.
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Farm Workers Nat. Union v. Babbitt
(D.C.1978) 449 F.Supp. 449.

Provision of this section relating to
secondary boycotts and recognitional
picketing as unfair labor practices is in-
valid on its face as violation of free
speech provision of U.S.C.A.Const.
Amend. 14, Id.

Provision of this section preciuding
access by union to workers on employer

property i3 an unconstitutional restric-
tion on U.S.C.A.Const. Amend. 1 exer-
cise of free speech because of private
property interests. Id.

. Provision of this section imposing re-

Index to Notes
Collective bargaining 1

Validity ' strictions. and prohibitions eagainst
striking and picketing, including unilat-
-era] compuisory arbitration, i8 unconsti-
V2. Validit tutional in violation of due process

clause of U.S.C.A.Const. Amend. 14 and
izona Agricultural Employment Rela- U.S.C.A.Const. Amend. 7 provision for
tions Act, § 23-1381 et seq., required right to trial by jury. Id.

conclusion that act is unconstitutional 1. Coliective bargaining

in its entirety by reason of its insepara- This section permits collective bar-
bility and inoperability apart from the gaining for fringe benefits. Op.Atty.
provisions found to be invalid. United Gen No 72-24-L.

y
Invalidity of specitlc provisions of Ar-

§ 23-1386. Agricultural employment relatlons board members; terms. ap-
.pointment . . - .

A. There is established an agricultural employment relatlons board which
consists of seven members.

8. The members of the board shall be appomted by the governor. Two
of the members shall be appointed as representatives of agriculture employ-
ers, two of the members appointed shall be representatives of organized agri-
cultural labor and the three additional members, one of whom shall be the
chairman of the board, shall be appointed as representatives of the general
public. The term of office of the members shall be five years. Upon the
initial appointment, one of the labor representatives shall be appolnted for a
term of one year, one of the representatives of the general public shall be
appointed for a term of one year, one of the agricultural representatives
shall be appointed for a term of two years, one of the representatives of the
general public shall be appointed for a term of two years, one of. the agri-
cultural representatives shall be appointed for a term of three years, one of
the labor representatives shall be appointed for a term of four years and
one of the public members of the board shall be appointed for a term of five
years. Any individual appointed to fill a2 vacancy of any member shall be
appointed only for the unexpired portion of the term of the member he is
succeeding.  Members of the board may be removed from office Ly the gov-
ernor upon notice and hearing for neglect of duty or malfeasance in office, but
for no other cause.

C. Two alternate members shall be appointed to the board by the gov-
ernor. One of the alternates shall be appointed as a representative of organ-
ized agricultural Inbor and the other as a representative of agriculture. Al
ternates shall be appointed for terms of five years. Any individual appointed
to fill 4 vacancy of any alternate shall be appointed only for the unexpired
portion of the term of the alternate he is succeeding. Alternates may be re-
moved from office by the governor upon notice and hearing for neglect of
duty or malfeasance in office, but for no other cause. No alternate shall
participate in deliberations of the board except in the absence of a board
member representing his area of interest.

D. There shall be a general counsel of the board who shall be appointed
by the governor. The general counsel shall be the exclusive legal representa-
tive of the board, shall have final authority, on behalf of the board, with re-
spect to the investigation of charges and the issuance of complaints under $
23-139%0 and with respect to the prosecution of such complaints by the board,
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and shall have such other duties as the board may prescribe or as may be
provided by law. The general counsel shall appoint such assistants as shall
be needed to carry out the work of the office, )

E. A vacancy on the board shall not impair the right of the remaining
members to exercise all of the powers of the board and four members snall at
all times constitute a quorum of the board. The board shull have an official
seal which shall be judicially recognized.

F. 'The prinecipal office of the board shall be in the city of Phoenix, but
it may meet and exercise any or all of its powers at any other place.

G. The board may meet in executive session upon the decision of a ma-
Jority of the members of the board.

H. Meetings of the board may be called by the chairman or by a majority
of the members of the board by giving written notice to the-chairman who

shall notify all the members of the board as to time and place of the board
meeting. Added Laws 1972, Ch. 137, § 1.

Termination

.The agricultural exnployment relationg board shall terminate on July
1, 1980, unless continued. See §§ 41-2261 and }1-2263.

validity

This section iwcas held to be unconstitutional in the case of United
Farm Workers Nat. Union v. Babbitt (D.C.1978) 449 F.Supp. }48. See
Notes of Decigions, post.” .

1. Vaiidity in its entirety by reason of its insepara-
Invalidity of specific provisions of Ar- bility and inoperability apart from the
fzona Agricultural Employment Rela- provisions found to be invalid. United

tions Act, § 23-1381 et seq., required Farm Workers Nat. Union v, Babbitt
conclusion that act is unconstitutional (D.C.1978) 143 F.Supp. 448.

§ 23-1387. Powers and dutles

A. The board may, by one or more of its members or by such agents or
agencies as it may designate, prosecute any inquiry necessary to its functions
in any part of the state. A member of the board who participates in any
such inquiry shall not be disqualified from subsequently participating in a de-
cision of the board in the same case.

B. The board shall make and may from time to time amend and rescing,
in the manner prescribed by law, such rules and regulations as may be neces-
sary to carry out the provisions of this article.

C. The board may also establish offices in such other cities as it shall
deem npecessary and shall determine the region to De served by such offices
The board may delegate to the heads of these offices as it deems appropriate
its powers under § 23-1389, to determine the unit appropriate for the purpose
of collective bargaining, to Investigate and provide for hearings, to determine
whether a question of representation exists and to direct an election by a
secret ballot and certify the results of such election within ten days. The
board may review any action taken pursuant to the authority delegated under
this subseection by any regional officer upon a request for a review of such ac-
tion filed with the board by any interested party. Any such review made by
the board shall not, unless specifically ordered by the board, operate as a stay
of any action taken by the regional officer. 7The entire record considered by
the board in considering or acting upon any such request or review shall be
made available to all parties prior to such consideration or action, and the
board’'s findings and action thereon shall be published as a decision of the
board. Added Laws 1972, Ch. 137, § 1.
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Validity

This section was held to be unconstitutional in the case of United
Farm Workers Nat. Union v. Babbitt (D.C.1978) 449 F.Supp. $48. Bee
Notes of Decisions, post.

1. Validity . ) in its entirety by reason of its insepara-
Invalidity of specific provisions of Ar- bility and inoperability apart from  the
fzona  Agricultural Employment Rela- provisions found to be invalid. United

tions Act, § 23-1381 et seq.,, required Farm Workers Nat. Union v. Babbitt
conclusion that act i3 unconstitutional (D.C.1978) 449 F.Supp. 449.

§ 23-1388. Officers and empioyees of the board

A. The board shall have authority to appoint an executive secretary and
such uttorneys, hearing officers, trial examiners and other employces as it
may from time to time find necessary for the proper performance of its duties.

ompensation for all such personnel shall be as determined pursuant to
§.38-611.

B. The board may pot employ any attorney for the purpose of reviewing
transcripts of hearings or preparing drafts of opinions, except that any attor-
rey empleycd for assignment as a legal assistant to any board member may
for such board iwcember review such transcripts and prepare such drafts.

C. No trial examiner's report shall be reviewed, either before or after its
publication, by any person other than a member of the board or his legal
assistant, and no trial examiner shall advise or consult with the board with
respect to exceptions taken to his findings, rulings or recommendations.

D. Attorneys appointed under this section may, at the discretion of the
board, appear for and represent the board in any case in court. Added Laws
1972, Ch. 137, § 1.

Validity
-This section was held to be unconstitutional in the case of United

Farm Workers Nat. Union v. Babbitt (D.C.1978) 439 F.Supp. 448. See
Notcs of Decisions, post.

1. Validity B in its entirety by reason of its insepara-
Invalidity of specific provisions of Ar- bility and inoperability apart from the
izona Agricultural Employment Rela- provisions found to be invalid.. United

tions Act, § 23-1381 et seq.. required Farm Workers Nat. Union v. Babbitt
conclusion that act s unconstitutional (D.C.1978) 449 F.Supp. 449.

§ 23-1389. Representatives and elections

A. Representatives selected by a secret ballot for the purposes of collec-
tive bargaining by the majority of the agricultural employees in a unit appro-
priate for such purposes shall be the exclusive representatives of all the
agricultural employees iu such unit for the purpose of collective bargaining in
respect to rates of pay, wages, hours of employment or other conditions of
employment. If ratification of any such contract is required, the right to
vote in such ratification shall be limited to the employces in the bargaining
unit. Any individual agricuitural employee or a group of agricultural em-
ployees may at any time present grievances to their agricultural employer and
have such grievances adjusted, without the intervention of the bargaining
representative, if the adjustment is not inconsistent with the terms of a col-
lective bargaining contract or agreement then in effect. The bargaining rep-
resentative shall be given opportunity to be present at such adjustment.

B. The board shall decide in e¢ach case whether in order to ensure to em-
ployees the fullest freedom in exercising their rights the unit appropriate for
the purposes of collective bargaining shall consist of either all temporary
agricultural emplovees or all permanent agricultural employees of an agri-
cultural employer working at the farm where such employer grows or pro-
duces agricultural products or both, In making unit determinations the ex-
teat of a union’s extent of organization shall not be controlling. Principal
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factors should be the community of interest berween employees, same hours,
duties and compensation, the administrative structure of the employer and
control of labor relations policies.

C. The board shall investigate any petition, and if it has ressonable cause
to believe that a question of representation exists shall provide for an ap-
propriate hearing upon due notice, when such petition has heer filed in good
faith in accordance with such regulations as may be prescrited by the board:

1. By an agricultural employee or group of agricuitural employees or
any individual or labor organization acting in their behalf alleging that
thirty per cent or more of the number of agricultvral employees in the
unit in question either wish to be represented for collective bargaining
and that their employer declines to recognize their representative or
assert that the individual or labor organization which has been certified
or is being currently recognized by their employer as the bargaining rep-
resentative is no longer a representative,

2. By an agricultural employer, aileging that one or more individuals
or labor organizations have presented to him a claim to be recognized as
the representative or that an individual or labor organization which has
previously been certified as the bargaining representative is no longer a
representatrive.

D. 1f the board finds upon the record of such hearing that a question of
representation exists, it shall direct an election by secret ballot and shall
certify the results thereof. If a second labor organization files a petition for
an election alleging that thirty per cent or more of the employees in the unit
_in question desire to be represented by that labor organization, then the board
" shall require that the names of both labor organizations shall appear on the
ballot. In any election the voters shall be afforded the choice of “no union”.
If in a representational election where more than one unlon is on the ballot,
and none of the choices receives a majority vote, a second election shall be
held. The second election shall be between the union recelving the highest
number of votes and “no union”. In any election a labor organization shall
obtain a majority of all votes cast in that election in order to be certified as
the bargaining representative of all the employees in that unit.

E. In determining whether or not a question of representation exists, the
" same regulations and rules of decision shall apply irrespective of the identity of
the persons filing the petition or the kind of relief sought. In no case shall
the board deny a labor organization a place on the ballot by reason of an
order with respect to such labor organization or its predecessor not issued in
conformity with § 23-1390.

F. Within five days of receipt of such a petition, the agricultural em-
ployer may file a challenge to such petiilon on tne ground that the au-
thorization for the filing of such petition is not current or that such au-
thorizatlon has been obtained by fraud, misrepresentation or coercion. Such
petition shall not act to stay the election proceeding but if it i3 thereafter
determined that the authorizations are not current or obtained by fraud,
misrepresentation or coerclon the petition will be dismissed.

G. No election shall be directed or conducted in any bargaining unit or
any subdivision thereof within which, in the preceding twelve-month period,
a valid election shall have been held. Employees engaged in an economie
strike who are not entitled to reinstatement shall he eligible to vote under
such regulations as the board shall find are consistent with the purposes
and provisions of this article in any election conducted within three months
after the commencement of the strike. Any agricuitural employee who is
found to have sought or accepted employment only for the purpose of af-
fecting the outcome of an clection shall not be eligible to vote in an election
conducted pursnant to the provisions of this article for a period of twelve
months from the date of that election.
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H. Nothing in this section shall be construed to prohibit the wairing of
hearings by stipuldation for the purpose of a consent election in conformity
with regulations and rules of decision of the board.

LABOR

1. The agricultural employer, within ten days after an election is direct-
ed by the board or a consent election agreement is approved by the board
and on request of the board, shall furnish to the board a list of agricul-
tural employees in the bargaining unit who are qualified to vote, and such
a list shall be made available to the organizations or other interested em-
ployees involved in the election.

J. TUpon the filing with the board, by thirty per cent or more of the ag-
ricultural employees in a bargaining unit covered by a certification or by
an agreement between their employer and a labor organization made pur-
suant to § 23-1383, of a petition alleging the desire that such representa-
tion authority be rescinded, the board shail conduct an election by secret
ballot of the employees in such unit and certify the results thereof to the
labor organization and to the employer. Added Laws 1972, Ch. 137, § 1.

Validity

This section was held to be unconstitutionai in the case of United i
Farm Workers Nat. Union v. Babbitt (D.C.1978) §49 F.Supp. 448. See
Notes of Decisions, post.

Cross References

Agricultural employee, loss of status,
see § 23-1385.

Certification of facts, Inclusion Iin
transeript, see § 23-1399.

Delegation of powers, see § 23-1387.

Unfair labor practices, see § 23-12§5.
1. Validity

Because of excessive length of proce-
dures permitting delays of unit repre-
sentation elections, coupled with sea-
sonal nature of agricultural labor, pro-

sentation and election procedures is in-
valid as being in violation of U.S.C.A
Const. Amends. 1 and 14 concerning
freedom of speech and assembly. Unit-
ed Farm Workers Nat. Union v. Babbitt
(D.C.1978) 449 F.Supp. 449,

Invalidity of specific provisions of Ari-
zona Agricultural Employment Relations
Act, § 23-1381 et seq., required conclu-
sion that act is unconstitutional in its
entirety by reason of its inseparability
and inoperability apart from the provi-

vision of this section concerning repre- sions found to be invalid. Id.

§ 23-1390. Prevention of unfair lahor practices

A. The board may, as provided in this section, prevent any person from
engaging in any unfgir labor practice.

B. When it is charged that any person has engaged in or is engaging in
any such unfair labor practice, the board, or any agent or agency desig-
nated by the board for such purposes, may Issue and cause to be served
upon such person a complaint stating the charges in that respect, and con-
taining a notice of hearing before the board or a member thereof, or be-
fore a designated agent or agency, at a place therein fixed, not less than
five days after the serving of such complaint. No complaint shall issue based
upon any unfair labor practice occurring more than six raonths prior to
 the tiling of the charge with the board and the service of a copy thereof
upon the person against whom such charge is made, unless the person so
aggrieved was prevented from filing such charge by reason of service in the
armed forces, in which event the six-month period shall be computed from
the day of his discharge. Aany such complaint may be amended by the
member, agent, or agency conducting the hearing or the board in its discre-
tion at any time prior to the issuance of an order based thereon. The per-
son so complained of shall have the rigbi io file an answer to the original
or amended complaint and to &ppeur in person or otherwise and give testi-
mony at the place and time fixed in the complaint. In the discretion of the
board or the member, agent, ¢r agency conducting the hearing, any other
person may be allowed to intervene in the proceeding and to present testi-
mony. Any such proceeding shall, so far as practicable, be conducted In
accordance with the rules of evidence applicable in the superior courts of
the state under the rules of civil procedure applicable to such courts. All
proceedings shall be reported by & phonographic or magnetic tape recorder.
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C. The testimony taken by the board or such member, agent, or agency
shall be reduced to writing and filed with the board. Thereafter, in it3 dis-
cretion, the board upon notice may take further testimony or hear argu-
ment. If upon the preponderance of the testimony taken the board deter-
mines that any person named in the complaint has engaged in or Is engag-
Ing 1n any such unfair labor practice, the board shall state its findings of
fact and. =hell issue and cause to be served on such person an order re-
quiring such person to cease and desist from such unfair labor practice,
and to take =zuch affirmative action, including reinstatement of employees
with or without btack pay, as will effectuate the policies of this article.
Where an order directs reinstatement of an employee, back pay may be re-
quired of the employer or labor organization, as the case may be. responsi-
ble for the discrimination suffered by him. Such order may further re-
quire such person to make reports from time to time showing the extent to
which he has complied with the order. If upon the preponderance of the tes-
timony taken the board determines that the person named in the com-
plaint has not engaged in or is not engaging in any such unfair labor prac-
tice, then the board shall state its findings of fact and shall issue an order
dismissing the complaint. No order of the board shall require the reinstate-
ment of any individual as an employee who has been suspended or dis-
charged, or the payment to him of any back pay, if such individual was sus-
pended or discharged for cause. If the evidence is presented hefore a mem-
ber of the board, or before an examiner or examiners thereof, such member,
or such examiner or examiners, as the case may be, shall issue and cause to
be served on the parties to the proceedings a proposed report, together with
a recommended order, which shall be filed with the board, and if no excep-
tions are filed within twenty days after service thereof upon such parties,
or within such further period as the board may authorize, such recommend-
ed order shall become the order of the board and become effective as there-
in prescribed.

D. Until the record in a case is filed in a court, as provided in this sec-
tion, the board may at any time upon reasonable notice and in such man-
ner as it shall deem proper, modity or set aside, in whole or in part, any find-
ing or order made or issued by it.

E. The board may petition any superior court in any county wherein the
unfair labor practice in question occurred or wherein such person resides
or transacts business, for the enforcement of such order and for appro-
priate temporary relief or restraining order. Upon the filing of such peti-
tion the court shall cause notice thereof to be served upon such person, and
thereupon shall have jurisdiction of the proceeding and of the question de-
termined therein, and may grant such temporary relief or restraining or-
der as It deems just and proper, and may make and enter a decree enfore-
ing, modifying, and enforcing as so modified, or setting aside in whole or
in part the order of the board. An objection that has not been urged be-
fore the board, or a member, agent or agency thereof, shall be considered
by the court, unless the failure or neglect to urge such objection shall be
excused because of extraordinary circumstances, The findings of the board
with respect to questions of fact if supported by substantial evidence on the
record considered as a whole shall be conclusive. If either party shall apply
to the court for leave to adduce additional evidence and shall show to the
gatisfaction of the court that such additional evidence is material and that
there were reasonable grounds for the failure to adduce such evidence in
the hearing before the board, or a member, agent, or agency therof, the
court may order such additional evidence to be taken before the board, its
member, agent, or ugency, and to be made a part of the record. The board
may modify 1ts findings as to the facts, or make new findings, by reason
of additivnal evidence so taken and filed, and it shall file such modified or
new findings, which findings with respect to questions of fact is support-
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ed by substantial evidence on the record considered as a whole shall be
conclusive, and shall file its recommendations, if any, for the modification
or setting aside of its original order. Upon the filing of the record with
it the jurisdiction of the court shall be exclusive and its judgment and de-
cree shall he finul, except that the judgment and decree shall be subject to
review as provided by law.

F.' Any person aggrieved by a final order of the board granting or deny-
ing in whole or in part the relief sought may obtain a review of such order
in any superior court in the county wherein the unfair labor practice in
question was alleged to have been engaged in by filing in such court a writ-
ten petition praying that the order of the board be modified or set aside. A
copy of such petition shall be forthwith transmitted by the clerk of the court to
the board, and thereupon the aggrieved party shall file in the court the
record in the proceeding, certified by the board. Upon the filing of such
petition the court shall proceed in the same manner as in the case of an ap-
plication by the board under subsection E of this section, and shall have the
same jurisdiction to grant to the board such temporary relief or restrain-
ing order as it deems just and proper, and in like manner to make and enter
a decree enforcing, modifying, and enforcing as so modified. or setting aside
in whole or in part the order of the board. The findings of the board with
respect to questions of fact if supported by substantial evidence on the record
considered as a whole shall in like manner be conclusive. %

G. When an order of the board made pursuant to this section is based
in whole or in part upon facts certified following an investigation pursuant
to § 23-1359, and there is a petition for the enforcement or review of such
order, such certification and the record of such investigation shall be in-
cluded in the transcript of the entire record required to be filed under sub-
section E or F of this section, and thereupon the decree of the court enforc-
ing. modifying, or setting aside in whole or in part the order of the board
shall be made and entered upon the pleadings, testimony, and proceedings
set forth in such transcript. The court shall not enforce any order of the
board which rests, in whole or in part, upon evidence adduced from wit-
nesses who have not testified under oath and who bave not been gubject to
cross-examination by opposing parties.

H. The commencement of proceedings under subsection E or F of this see-
tion shall not, unless specifically ordered by the court, operate as a stay of
the board’s order.

1. Petitions filed under this article shall be heard expeditiously, and if
possible within ten days after they have been docketed.

J. The board may, upon issuance of a complaint as provided in subsec-
tion B charging that any person has engaged In or is engaging in an unfair
labor practice, petition the superior court in any county wherein the un-
fair labor practice in question is alleged to have occurred or wherein such
person resides or transacts business, for appropriate temporary relief or re-
straining order. Upon the filing of any such petition the court shall cause
notice thereof to be served upon such person, and thereupon shall have ju-
risdiction to grant to the board such temporary relief or restraining order
as it deems just and proper.

K. When it is charged that any person has engaged in an unfair labor
practice, the preliminary investigation of such charge shall be made forth-
with and given priority over all other cases except cases of like character
in the office where it is filed or to which it is referred. If, after such in-
vestigation, the officer to whom the matter may be referred has reasonable
cause to believe such charge is true and that a complaint should issue, he
shall, on behalf of the board, petition the superior court in the county where-
in the unfair labor practice in question has occurred, is alleged to have oc-
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curred, or wherein the person alleged to have committed the unfair laber
practice resides or transacts businexs, for appropriate injunctive relief pend-
ing the final adjudication of the board with respect to such matter. /Upon
the filing of any such petition the superior court <hall have jurisdiction to
grant such injunctrive relief or temporary restraining order as it deems just
and proper, notwithstanding any other provision of law, provided that no
temporary restraining -ocrder shall be issued without notice unless a peti-
tion alleges that substantial and irreparable injury to the charging party
will be unavoidable and such temporary restraining order shall be effec-
tive for no longer than five days and will become void at the expiration
of such period. Upon the filing of any such petition the courts shall cause
notice thereof to be served upon any person complained against in the charge
and such person, including the charging party, shall be given an opportunity
to appear in person or by counsel and present any relevant testimony. For
the purposes of this subsection, superior court shall be deemed to bave ju-
risdiction of a labor organization either in the county in which such or-
ganization maintains its principal office, or in any county in which its duly
authorized officers or agents are engaged in promoting or protecting the
interests of employee membhers. The service of legal process upon such offi-
cer or agent shall constitute service upon the labor organization and make
such organization a party to the suit. Added Laws 1972, Ch. 137, § 1.

Validity
This section was held to be unconstitutional in the case of United

Farm Workers Nat., Union v. Babbitt (D.C.1978) }49 F.Supp. 448. Sce
Notes of Decisions, post.

Cross References Farm Workers Nat. Union v. Babbitt
Agricultural employee, loss of status, (D.C.197%) 449 F.Supp. 449.
see § 23-1385. 1. In general

Eallots, denial of place. labor organi-
zations, see § 23-1389.

General counsel, 1grioultural Pmploy‘
ment relations board, see § 23-1338.

Agricultural  employment relations
board is authorized to consider unfair
labor practices where complaint is made
hefore it and to decide merits of claim.

Unfair !ahor practices, remedial or- Agricultural Employment Relations Bd.
ders, see § 23-1335. v. United Farm Workers of America,
AFHIQO (13758) 26 Ariz.App. 335, 548

by 2. Special actions
Index to Notes Special action proceeding brought By
in general 1 union 1n superior court to suspend pro-
Special actions 2 ceedings before the agricultural employ-
Validity 1y ment relations board and to restrain

board from assuming jurisdiction over
unfair labor practice charges which had

Yy, Validity heen subject of prior actlon before supg-
M AR . . rior ¢ 4 n o m
invalliity of specific provisions of Ar-  [I2F, 94Tt a2 an ppropriate remedy
izona  Agricultural Fmployment Rela-  pyphiriing 1o act beyond its jurisdic-
tions Act, § 23-1381 et seq., reauired  i,n"" ) hienitural Employment Rela-
conclusion that act i3 unconstitutional ion: ¥

U tions Bd. v, United Farm Workers of
in ita entirety hy reason of its insepara- i ] 7 3
bility and inoperability apart from the 53\3?95123;',&};:5;‘(“0 (1976) 26 Ariz.App.

provisions found to be invaild. United

§ 23-1391. Investigatory powers

A. The board, or its duly authorized agent or agencies, shall at all rea-
sonable times have access to, for the purpose of examination, and the right
to copy, any evidence of any person being investizated or proceeded against
that relates to any matter under investigation or in question. The board,
or any wmember thereof, shall nupon application of any party to such proceed-
ings forthwith Issue to such party subpoenuas requiring the attendance and
testimony of witnesses or the production of any evidence in such proceed-
ing or investigation requested in such application. Within five days after
the service of a subpoena on any person requiring the production of any evi-
dence In his possession or under his control, such person may petition the
board to revoke, and the board shall revoke, such subpoena if in its opinion
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the evidence whose production is required does not relate to any matter un-
der investigation, or any matter in qnestion In such proceedings, or if in its
opinion such subpoena dnes not describe with sufficient particularity the
evidence whose production is required. Any membher of the board, or any
agent or agency designated by the board for such purpeses, may administer
oaths and affirmations, examine witnesses, and receive evidence. Such at-
tendance of witnesses and the production of such evidence may be required
from any place in the state of Arizona, at any designated place of hearing.

B. In case of contumacy or refusal to obey a sulpoena issued to any
person, the superior court of the county within the jurisdiction of which
the person guilty of contumacy or refusul to obey is found or resides or
transacts business shall, upon application by the board, have jurisdiction to ~
issue to such person an order requiring such person to appear before the
board, or a member, agent or agency thereof, to produce evidence if so or-
dered, or to give testimony touching the matter under investigation or in
question. Failure to obey such order of the court may be punished hy the
court as contempt.

C. No person shall be excused from attending and testifying or from
producing books, records, correspondence, documents or other evidence in
obedience to the subpoena of the board, on the ground that the testimony or
evidence required of him may tend to incriminate him or subject him to a
penalty or forfeiture. No individual shall be prosecuted or subjected to any
penalty or forfeiture for or on account of any transaction, matter or thing
concerning which he is compelled, after having claimed his privilege against
self-inerimination, to testify or produce evidence, except that such individual
so testifying shall not be exempt from prosecution and punishment for
perjury committed in so testifying.

D. Complaints, orders and other process and papers of the board, or a
member, agent, or agency thereof, may be served either personally, by
registered or certified mail, by telegraph or by leaving a copy thereof at the
principal office, place of business or residence of the person required to be
served. The verified return by the individual personally serving or leaving
the copy, setting forth the manner of such service, and the return post of-
fice receipt or telegraph receipt therefor, when registered or certified, and
mailed or telegraphed as provided in this subsecticn, shall be proof of serv-

- ice. Witnesses summoned before the board, its members, agent, or agency,
shall be paid the same fees and mileage that are paid witnesses in the
superior courts and witnesses whose depositions are taken and the persons
taking the depositions shall severally be entitled to the same fees as are
paid for like services in the superior courts.

E. The departments and agencies of the state, when directed by the gov-
ernor, shall furnish the board, upon its request, all unprivileged records,
papers and information in their possession relating to any matter before
the board. Added Laws 1972, Ch. 137, § 1.

Validity

This gection wasz held to be unconstitutional in the case of United
Farm Workers Nat. Union v. Babbitt (D.C.1978) 439 F.Supp. {48  See
Noteg of Decisions, post.

1. Validity in its entirety by reason of its insepara-
Invatidity of specific provizions of Ar- bility and inuperability apart from the
zona Agricultural Employment rela- provisions found to be invalid.  United

tions Act, § 23-1381 et =seq., required Farm Workers Nat. Union v. Babbitt
conclusion that act is unconstitutional (D.C.1978) 445 F.Supp. 449.
§ 23-1392. Violations; classification

Any person who knowingly resists, prevents, impedes or interferes with any
member of the board or any of its ugents or agencies in the performance of
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duties pursuant to this article, or who violates any provision of this article

is zuilty of a class 1 misdemeanor.

The provisions of this section shall not
apply to any activities carried on outside the state of Arizona,

Added Laws

1972, Ch. 137, § 1; Laws 1978, Ch, 201, § 367, eff. Oct. 1, 1978.

Validity

This =ection was held to be unconstitutional in the case of United
Farm Workers Nat. Union v, Babbitt (D.C.1978) 449 F.Supp. 348. Sece

Notes of Decigions, post.

For application of Laws 1978, Ch. 201,
effective October 1, 1378, see note fol-
lowing § 1-215.

For effective date provision of Laws
1378. Ch. 201, see note following § 1-215.
Cross References

Classification of offenses, see § 13-601
et sed.

Culpable mental state, see § 13-105.

Fines, see § 13-801 et seq.

Sentence of imprisonment, see § 13-701
et seq.

1, Validity

Provision of this section imposing
criminal penaities for violations of Ari-
zona Agricultural Employment Relations
Act is unconstitutionally vague in viola-

tion of due process, United Farm
Workers Nat. Union v. Babbitt (D.C.
1978) 449 F.Supp. 449.

Criminal penalty provision of Arizona
Agricultural Employment Relations Act,
this section, was sufficient in and of it-
self, as being unconstitutionally invalid
and void on its face, to give three-judge
district court jurisdiction and create a
case or controversy. Id.

Invalidity of specific provisions of Ar-
izona Agricultural Employment Rela-
tions Act, § 23-1381 et seq., required
conclusion that act is unconstitutional
in its entirety by reason of {13 insepara-
bility and inoperability apart from the
provisions found to be invalid. Id.

§ 23-1393. Court jurisdiction

A. Any person who is aggrieved or is injured In his business or property
by reason.of any violation of this article, or violation of an injunction issued
as provided in this section, may sue in any superior court having jurisdiction
of the parties for recovery of any damages resulting from such unlawful ac-
tion, regardless of where such unlawful action occurred and regardless of
where such damage occurred, including costs of the suit and reasonable at-
torney fees. Upon the filing of such suit the court shall also have jurisdiction
to grant such injunctive relief or temporary restraining order as it deems
just and proper. Petitions for injunctive relief or temporary restraining
orders shall be heard expeditiously. Petitions for temporary restraining or-
ders alleging a violation of § 23-1385 shall be heard forthwith and if the
petition alleges that substantial and irreparable injury to the petitioner is
unavoidable such temporary restraining orders may be issued pursuant to
Rule 65 of the Arizona Rules of Civil Procedure,

B. In the case of a strike or boycott, or threat of a strike or boycott,
against an agricultural employer, the court may grant, and upon proper ap-
plication shall grant as provided in this sectlon, a ten-day restraining order
enjoining such a strike or boycott, provided that if an agricultural employer
invokes the court’s jurisdiction to Issue the ten-day restraining order to enjoin
a strike as provided by this subsection, said employer must as a condition
thereto agree to submit the dispute to binding arbitration as the means of
settling the unresolved issues. In the event the parties cannot agree on an
arbitrator within two days after the court awards a restraining order, the
court shall appoint one to decide the unresolved issues. Any agricultural em-
ployer shall be entitled to injunctive relief accorded by Rule 835 of the Arizona
Rules of Civil Proecedure upon the filing of a verified petition showing that his
agricultural eraployees are unlawfully on strike or are unlawfully conducting
a boycott, or are unlawfully threatening to strike or boycott, and that the re-
sulting cessation of work or conduct of a boycott will result in the prevention
of production or the loss, spoilage, deterioration, o? reduction in grade, quality
or marketability of an agricultural commodity or commeodities for human
consumption in commerecial quantities. For the purpose of this subsection,
an agricultural commodity or commodities for human consumption with a
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market value of five thousand dollars or more shall constitute commercial
quantities.

LABOR

€. For the purpose of this article, superior courts shall have jurisdiction
of a labor organization in this state if such organization maintains its princi-
pal office in this state, or if its duly authorized officers or agents are engaged
in promoting or protecting the interests of agricultural employee members or
in the solicitation of such prospective members in this state.

D. The service of summons, subpoena, or other legal process of any supe-
rior court upon an officer or agent of a labor organization, in his capacity as
such, shall constitute service upon the labor organization.

E. Any labor organization which represents employees as defined in this
article, and any agricultural employer, shall be bound by the acts of its
agents. Any such labor organization may sue or be sued as an entity and in
behalf of the employees whom it represents in the courts of this state.

F. For the purposes of this article, in determining whether any person is
acting as an agent of another person so as to make such other person respon-
sible for his acts. the question of whether the specific acts performed were
actually authorized or subsequently ratified shall not be controlling. Nothing
in this section shall be deemed to preclude an agent being sued both in his
capacity as an agent and as an individual. Added Laws 1972, Ch. 137, § 1.

Validity
This section 1cas held to be unconstitutional in the case of United
Farmm Workers Nat. Union v. Babbitt (D.C.1978) 449 F.Supp. $48. See
Notes of Decizions, post.

Law Review Commentaries restraining orders and injunctive relief

Farm labor law, a constitutional prohibiting such conduct, but a com-
analyszis. Jonathan Rose, Law & Soc. plaint seeking damages is required as a
Order, 1973, p. 373. predicate to such action. Agricultural

Emplovment Relations Bd. v. United

Farm Workers of America, AFL-CIO
(1976) 26 Ariz.App. 336, 548 P.2a 429.

Where complaint in superjor court
case relating to unfair labor practices
by union with respect to alleged second-
ary boycott did seek damages, Superior
court had jurisdiction to adjudicate
claim of unfair labor practices and to
grant Injunctive relief and the agricul-
tural employment relations board could
not subsequently take jurisdiction to

Index to Notes

tn qeneral 1
Special actions 2
Vaiidity V2

13, Validity
Invalidity of specific provisions of Ar-

ot e TE e Rl g, s, ke puriicin,
conclusicn that act is unconstitutional Pe€en decided in the prior superior court

action; defense of res judicata was 8lso
available. Id.

Special actions
Special action proceeding brought by
union in superior court to suspend pro-

in its entirety by reason of its insepara-
bility and incperability apart from the
provisions found to be fnvalid. United 2.
Farm Workers Nat, Unfon v. Babbitt

(D.C.197%) 442 F.Supp. 449.
1. In generai

Under this section giving jurisdiction
to superior court over actions for dam-
ages resulting from unlawful actions
under the Agricultural Labor Relations
Act, § 23-135! et seq., superior court has
jurisdiction to determine, without prior
adjudication by agricultural employment
reiations board, that party has engaged,
or Is continuing to engage In an unfair
labor practice and to grant temporary

§ 23-1394. Scope of artlcle

ceedings before the agriculturai employ-
ment relations board and to restrain
board from assuming jurisdiction over
unfair labor practice charges which had
been subject of prior action before supe-
rior court was an sappropriate remedy
where it was shown that the Board was
purporting to act beyond its jurisdic-
tion. Agricuitural Employment Rela-
tions Bd. v. United Farm Workers of
America, AFI-CIO (1976) 26 Ariz.App.
336, 548 P.2d 429.

The provisions of this article shall apply only to such persons, labor organi-
zations or activities as are not within the jurisdiction of the National Labor
Relutions Act! or the jurisdictional guidelines established by the national
labor relations board. Added Laws 1972, Ch, 137, § 1.

123 U.S.C.A. § 151 et seq.
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Validity

This section wcas held tn be unconstitutional in the case of United
Farm Workers Nat. Union v. Babbitt (D.C.1978) 449 F.Supp. 448. See
Notes of Decisions, post. . .

1. Validity . in its entirety by reason of its insepara-
Invalidity of specific provisions of Ar- bility and inoperability apart from the
izona Agricultural Employment Rela- provisions found to be invalid, United

tions Act, § 23-1331 et seq., required Farm Workers Nat. Union v. Babbitt
conclusion that act is unconstitutional (D.C.1978) 449 F.Supp. 149.

§ 23-1395. Limitations

A. Nothing in this article, except as otherwise specifically provided, shall
be so construed as to interfere with or impede or diminish in any way the
right to strike, or to affect the limitations or qualifications on that right.

B. Nothing in this article shall prohibit any individual employed as a
supervisor from becoming or remaining a member of a labor organization, but
~no employer subject to this article shall be compelled to deem such supervisors
as agricultural employees for the purpose of any law, either national or local,
relating to collective bargaining. Added Laws 1972, Ch. 137, § 1.

Valldity

This section was held to be unconstitutional in the case of United
Farm Workers Nat. Union v. Babbitt (D.C.1978) 449 F.Supp. 448. See
Notes of Decisions, post.

1. Validity in its entirety by reason of its insepara-
Invalidity of specific provisions of Ar- bility and inoperability apart from the
izona Agricuitural Employment Rela- provisions jound to be invalid. United

tions Act, § 23-1381 et seq., required Farm Workers Nat. Union v, Babbitt
conclusion that act is unconstitutional (D.C.1978) 443 F.Supp. 449.
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