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SUMMARY 

The Agricultural Employment Relations Board was established on May 1 1 ,  1972 to 

promote labor peace and keep to a minimum the effects of uncontrolled labor- 

management strife. The Board is funded through the State General Fund. 

Our review of the Agricultural Employment Relations Board (AERB) revealed that 

the activity level of the AERB has not justified its present staffing level. 

Additionally, this low activity level has impaired the AERB1s effectiveness as 

a forum for settling agricultural labor-management disputes in Arizona. 

(page 10) 

Our review also disclosed that the office facilities of the AERB appear to have 

been used by the General Counsel of the AERB to conduct private business. 

(page 24) 

In addition, the number of unfair labor practice charges handled by the AERB in 

fiscal year 1977-78 appears to have been overstated in reports made to the 

Budget Office of the State Department of Administration. Further, the AERB is 

not adequately documenting unfair labor practice investigations and dismissed 

unfair labor practice charges. (page 28) 

Lastly, the AERB1s exposure to the agricultural community and its efforts at 

informing the public could be enhanced. Also, our review indicated that only 

two of the current six Board members have unexpired terms. (page 31) 

It is recommended that: 

1. The Office of the Auditor General re-evaluate the activity level of 

the AERB as of June 30, 1980. 

2. Use of state property for personal use be prohibited. (page 27) 

3. Modifications to unfair labor charges not be counted as separate and 

distinct charges for service measurement reporting purposes. Also, 

that written reports be kept to substantiate all investigations. 

(page 30) 

4. A public awareness program be instigated by the AERB and that Board 

members be reappointed or replaced before their terms expire. 

(page 35) 



INTRODUCTION AND BACKGROUND 

I n  response t o  a September 19, 1978, r e s o l u t i o n  o f t h e  J o i n t  L e g i s l a t i v e  Budget 

Committee and a  January 18, 1979, r e s o l u t i o n  o f  t h e  J o i n t  L e g i s l a t i v e  Oversight  

Committee, we have conducted a  performance a u d i t  a s  a  p a r t  of  t h e  Sunset  Review 

of t h e  A g r i c u l t u r a l  Employment Re la t i ons  Board, i n  accordance wi th  ARS 41-2351 

through 41-2374. 

S t a t e  r e g u l a t i o n  o f  a g r i c u l t u r a l  l a b o r  r e l a t i o n s  is  an  important  and 

c o n t r o v e r s i a l  i s sue .  Arizona a g r i c u l t u r a l  employees a r e  no t  included wi th in  

t h e  scope of  t he  Nat ional  Labor Re la t i ons  Act ( N L R A ) .  Increased  a g r i c u l t u r a l  

l abo r  union a c t i v i t y  has  caused some s t a t e s  t o  enac t  l e g i s l a t i o n  t o  involve  t h e  

S t a t e  i n  a g r i c u l t u r a l  labor-management a c t i v i t i e s .  Arizona was t h e  first s t a t e  

t o  do s o  i n  1972, wi th  Kansas, Idaho and C a l i f o r n i a  adopt ing  s i m i l a r  

l e g i s l a t i o n .  

The Agr icu l ture  Employment Re la t i ons  Board (AERB)  was e s t a b l i s h e d  i n  1972, when 

t h e  governor s igned i n t o  law, H. B. 21 34, which added s e c t i o n s  1381 through 

1395 t o  T i t l e  23 o f  t h e  Arizona Revised S t a t u t e s .  The AERB c o n s i s t s  o f  seven 

members appointed by t h e  governor (ARS 21-1386). Two o f  t h e  members r e p r e s e n t  

a g r i c u l t u r a l  employers, two members r e p r e s e n t  organized a g r i c u l t u r a l  l a b o r ,  

and th ree  members r ep re sen t  t h e  g e n e r a l  publ ic .  

The o b j e c t i v e  o f  t h e  AERB is t o  promote l abo r  peace and keep t o  a  minimum t h e  

e f f e c t s  o f  uncont ro l led  labor-management s t r i f e .  The AERB is in tended  t o  

D provide a forum f o r  t h e  S t a t e ' s  a g r i c u l t u r a l  i ndus t ry  and employees t o  se t t le  

d i spu te s .  



The AERB, which maintains an office in Phoenix, seeks impartial determinations 

for appropriate collective bargaining units, conducts investigations of 

alleged unfair labor practices, and certifies secret ballot elections to 

determine union representation. The activity level for the AERB during the 

last five fiscal years is shown below: 

Fiscal Year 
1974-75 1975-76 1976-77 1977-78 1978-79 

a 
Activity 

Unfair Labor Practices Filed 17 10 2 15 i 

Hearings Held on Unfair Labor Practices 3 1 * - - 

Elections 2 1 - - * 
Charges Investigated but not Filed 2 0 2 5 30 4 * 

The AERB is funded entirely by a General Fund appropriation. Expenditure 

information during the last six fiscal years and budget information for 1979-80 

fiscal year is shown below: 

Fiscal Year 
1973-74 1974-75 1975-76 1976-77 1977-78 1978-79 1979-80 

Description 

Full Time Employees - 6 6 - 4 - 4 - 4 - 2 - 2 - 

Personal Services $70,400 $61,700 $61,300 $66,400 $66,200 $41,000 $45,200 
Employee Related Expenses 8,400 7,900 9,350 9,700 11,800 6,800 7,800 
Professional Services 600 3,000 3,550 5,000 1,200 400 6,000 
Travel - In State 6,800 5,000 2,400 5,100 4,800 500 5,000 

Out of State 300 4 
Other Operating 9,700 8,700 7,600 6,900 7,600 3,400 6,400 
Equipment 1,600 100 1,400 600 
Litigation Expense :* 20,000 

Total 

* No activity due to court injunction March 1978. 
** Refer to other pertinent information. (page 36) 



Since  i ts  incep t ion ,  t h e  AERB has  been chal lenged by t h e  United Farm Workers, 

one of  t he  two major farm worker unions i n  t h e  United S t a t e s .  The UFW has 

re fused  t o  recognize t he  a u t h o r i t y  o f  t he  AERB o r  i ts  enabl ing  Act,  and ir? 

e f f e c t  has  boycotted t h e  AERB. I n  1973, t h e  UFW f i l e d  a  lawsui t  i n  Federa l  

D i s t r i c t  Court cha l lenging  the  c o n s t i t u t i o n a l i t y  o f  t he  Act t h a t  e s t a b l i s h e d  

t h e  AERB. A three- judge Fede ra l  panel  ru l ed  i n  March 1978 t h a t  t h e  Act was 

u n c o n s t i t u t i o n a l  and imposed a  permanent i n junc t ion  prevent ing  enforcement of 

t h e  p rov i s ions  of  t h e  Act. (Refer  t o  Appendix V I  f o r  u n c o n s t i t u t i o n a l  

p rvvis ions . )  

The AERB appealed t he  dec i s ion  t o  t he  U.S. Supreme Court. On June 5,  1979, t h e  

United S t a t e s  Supreme Court rendered its dec i s ion  ( r e f e r  t o  Appendix V I I  f o r  

d e t a i l ) .  I n  essence,  t h e  Supreme Court overturned t h e  Federa l  D i s t r i c t  Court 

dec i s ion  t h a t  t h e  A g r i c u l t u r a l  Employment Re la t i ons  Act was uncons t i t u t i ona l .  

According t o  the  Supreme Court ,  t e s t s  o f  c o n s t i t u t i o n a l i t y  w i l l  have t o  be 

determined a t  t h e  S t a t e  r a t h e r  than t h e  Federa l  l e v e l .  

Audit- Scope and Approach 

The a u d i t  scope included a  review o f  t h e  ope ra t i ons  of  t h e  AERB. The a u d i t  

focused p r imar i l y  on f i s c a l  y e a r s  1973-74 through 1978-79. 

The a u d i t  approach was t o  review t h e  s t a t u t e s  and r u l e s  and r e g u l a t i o n s  

governing t h e  AERB t o  a s c e r t a i n  its g o a l s ,  o b j e c t i v e s  and procedures .  The 

e f f e c t i v e n e s s  o f  t h e  AERB i n  p r o t e c t i n g  t h e  pub l i c  was a s se s sed  through 

in t e rv i ews  wi th  board members, a d m i n i s t r a t i v e  s t a f f ,  l a b o r  o rgan iza t ions ,  

growers;  examination o f  f i l e s ,  documents and o t h e r  r eco rds ;  review o f  p e r t i n e n t  

f i n a n c i a l  d a t a ;  and through q u e s t i o n n a i r e s  mailed t o  members of Cen t r a l  Arizona 

Vegetable Growers and Shippers .  The information obtained from these  procedures  

is t h e  b a s i s  f o r  t he  con ten t s  o f  t h i s  r epo r t .  

Appreciat ion is expressed t o  t h e  A g r i c u l t u r a l  Employment Re la t i ons  Board and t o  

its General Counsel and Adminis t ra t ive  Sec re t a ry  f o r  t h e i r  coopera t ion  and 

a s s i s t a n c e  rendered t o  t he  Auditor Genera l ' s  Off ice .  



SUNSET FACTORS 

I n  accordance with ARS 41-2351 through 41-2374, n ine  f a c t o r s  were considered t o  

determine, i n  p a r t ,  whether t h e  S t a t e  A g r i c u l t u r a l  Employment Re la t i ons  Board 

should be continued or  terminated.  

These f a c t o r s  a r e :  

1.  Objec t ive  and purpose i n  e s t a b l i s h i n g  t h e  AERB, 

2.  The degree t o  which t h e  AERB has been a b l e  t o  respond t o  t h e  needs o f  t h e  

p u b l i c  and the  e f f i c i e n c y  with which i t  has  opera ted ,  

3. The ex t en t  t o  which t h e  AERB has opera ted  w i th in  t h e  pub l i c  i n t e r e s t ,  

4. The ex t en t  t o  which r u l e s  and r e g u l a t i o n s  promulgated by t h e  AERB a r e  

c o n s i s t e n t  with l e g i s l a t i v e  mandate, 

5. The ex t en t  t o  which t h e  AERB has  encouraged i n p u t  from t h e  pub l i c  before  

promulgating its r u l e s  and r e g u l a t i o n s  and t h e  e x t e n t  t o  which it has  

informed the  pub l i c  a s  t o  i ts  a c t i o n s  and t h e i r  expected impact on t h e  

p u b l i c ,  

6.  The ex t en t  t o  which t h e  AERB has  been a b l e  t o  i n v e s t i g a t e  and r e s o l v e  

complaints  t h a t  a r e  wi th in  i t s  j u r i s d i c t i o n ,  

7 .  The ex t en t  t o  which t h e  Attorney General o r  any o t h e r  a p p l i c a b l e  agency o f  

s t a t e  government has  t h e  a u t h o r i t y  t o  prosecute  a c t i o n s  under t h e  enabl ing  

l e g i s l a t i o n ,  

8. The ex t en t  t o  which t n e  AERB has addressed d e f i c i e n c i e s  i n  i ts  enabl ing  

s t a t u t e s  which prevent  it from f u l f i l l i n g  i t s  s t a t u t o r y  mandate, and 

9 .  The ex t en t  t o  which changes a r e  necessary  i n  t h e  laws of t h e  AERB t o  

adequate ly  comply with t h e  f a c t o r s  l i s t e d  i n  t h i s  subsec t ion .  



SUNSET FACTOR: OBJECTIVE AND PURPOSE 

I N  ESTABLISHING THE BOARD 

The Agr i cu l tu ra l  Employment Re la t i ons  Board (AERB), c r ea t ed  i n  1972, has  

def ined  i ts  ob jec t ives :  

''To seek i m p a r t i a l  de te rmina t ions  o f  app rop r i a t e  u n i t s  f o r  
c o l l e c t i v e  barga in ing ,  i n v e s t i g a t i o n s  of  a l l e g e d  u n f a i r  
l a b o r  p r a c t i c e s  and conduct ing and c e r t i f y i n g  s e c r e t  
b a l l o t  e l e c t i o n s  t o  determine r e p r e s e n t a t i o n ;  t o  cont inue  
t o  oversee l abo r  d i s p u t e s  and use t h e  powers gran ted  by t h e  
l e g i s l a t u r e  t o  r e so lve  such d i s p u t e s ,  d i spens ing  f a i r  and 
equa l  t rea tment  t o  a l l  p a r t i e s  i n  o rde r  t o  p r o t e c t  t h e  
i n t e r e s t  o f  a l l  concerned p a r t i e s ,  i nc lud ing  t h e  g e n e r a l  
publ ic .  l1 

The def ined purpose of  t h e  AERB is: 

''To e s t a b l i s h  l a b o r  peace and keep t o  a minimum t h e  e f f e c t s  
of  uncont ro l led  labor-management s t r i f e  by provid ing  a 
forum f o r  t he  s t a t e ' s  a g r i c u l t u r a l  i n d u s t r y  and employees 
f o r  s e t t l i n g  d i spu te s .  l1 

SUNSET FACTOR: THE DEGREE TO WHICH 

THE BOARD HAS BEEN ABLE TO RESPOND TO 

THE NEEDS OF THE PUBLIC AND THE EFFI- 

CIENCY WITH WHICH IT HAS OPERATED 

The AERB1s  a u t h o r i t y  is  l i m i t e d  t o  a c t i o n s  between l abo r  and management. The 

pub l i c  is an i n d i r e c t  b e n e f i c i a r y  i f  t h e r e  is an un in t e r rup t ed  flow of 

a g r i c u l t u r a l  goods t o  t he  consuming publ ic .  

The AERB has  a t tempted t o  f u l f i l l  t h e  needs o f  l abo r  and management bu t  ha s  had 

l i m i t e d  a c t i v i t y .  Abstent ion by t h e  UFW i n  us ing  t h e  AERB1s s e r v i c e s  has  been 

a  major c o n t r i b u t i n g  f a c t o r  t o  t h i s  l i m i t e d  a c t i v i t y .  The g e n e r a l  l a ck  o f  

a c t i v i t y  (page 10) and circumvention o f  t h e  AERB (page 17) mani fes t s  t h a t  t h e  

AERB has  not been a b l e  t o  respond t o  t h e  needs of t h e  publ ic .  

The AERB has not  opera ted  e f f i c i e n t l y  i n  t h a t  i t x  a c t i v i t y  l e v e l  does no t  

j u s t i f y  its presen t  s t a f f i n g  l e v e l .  (page 14)  



SUNSET FACTOR: THE EXTENT TO WHICH 

THE BOARD HAS OPERATED WITHIN THE 

PUBLIC INTEREST 

I n  t h o s e  l i m i t e d  i n s t a n c e s  when t h e  AERB h a s  been a c t i v e l y  i n v o l v e d  i n  an 

a g r i c u l t u r a l  labor-management d i s p u t e ,  i t  h a s  e ' f cc t ive ly  f u l f i l l e d  i t s  

s t a t u t o r y  r e s p o n s i b i l i t i e s .  

SUNSET FACTOR: THE EXTENT TO WHICH 

RULES AND REGULATIONS PROMULGATED BY 

THE BOARD ARE CONSISTENT WITH THE 

LEGISLATIVE MANDATE 

A f t e r  r ev iewing  t h e  r u l e s  and r e g u l a t i o n s  promulgated by t h e  AERB, i t  a p p e a r s  

t h a t  t h e s e  r u l e s  and r e g u l a t i o n s  a r e  c o n s i s t e n t  w i t h  ARS 23-1381 th rough  23- 

1395. 

SUNSET FACTOR: THE EXTENT TO WHICH 

THE BOARD HAS ENCOURAGED INPUT FROM 

THE PUBLIC 3EFORE PROMULGATING ITS 

RULES AND REGULATIONS AND THE EXTENT 

TO WHICH I T  HAS INFORMED THE PUBLIC AS 

TO ITS ACTIONS AND THEIR EXPECTED IMPACT 

ON THE PUBLIC 

The mee t ings  o f  t h e  AERB a r e  open t o  t h e  p u b l i c .  N o t i c e s  o f  t h e  AERB mee t ings  

a r e  p o s t e d  i n  t h e  Arizona S t a t e  Bu i ld ing .  A d d i t i o n a l l y ,  t h e  AERB h a s  p repared  

a pamphlet f o r  d i s t r i b u t i o n  t o  a g r i c u l t u r a l  l a b o r e r s  which o u t l i n e s  t h e i r  

r i g h t s  under t h e  A g r i c u l t u r a l  Employment R e l a t i o n s  Act. The g e n e r a l  c o u n s e l  o f  

t h e  AERB h a s  a l s o  g i v e n  p u b l i c  speeches  on t h e  AERBfs f u n c t i o n .  

However, it a p p e a r s  t h a t  t h e  AERB c o u l d  do more t o  encourage i n p u t  from t h e  

p u b l i c  and in fo rm t h e  p u b l i c  as t o  its a c t i o n s .  (page  31) 



SUNSET FACTOR: THE EXTENT TO WHICH 

THE BOARD HAS BEEN ABLE TO INVESTIGATE 

AND RESOLVE COMPLAINTS THAT ARE WITHIN 

ITS JURISDICTION 

The e f f e c t i v e n e s s  o f  t h e  Board's complaint review process  cannot  be determined 

because of  an absence of  adequate documentation t o  suppor t  - 
1 )  charge d i smis sa l  a c t i o n s  taken by t h e  General Counsel, and 

2 )  charges i n v e s t i g a t e d  but  no t  f i l e d .  (page 28) 

The complaints  t h a t  were proper ly  documented ind i ca t ed  t h a t  t h e  AERB was a b l e  

t o  i n v e s t i g a t e  and r e so lve  complaints  wi th in  t h e  due process  o f  Arizona law. 

SUNSET FACTOR: THE EXTENT TO WHICH 

THE ATTORNEY GENERAL OR ANY OTHER 

APPLICABLE AGENCY OF STATE GOVERN- 

MENT HAS THE AUTHORITY TO PROSECUTE 

ACTIONS UNDER THE ENABLING LEGISLATION 

The AERB has t he  a u t h o r i t y  t o  prosecute  a c t i o n s  on i t s  own beha l f .  A s  of June 

30, 1979, t h e  only involvement t h e  Attorney Genera l ' s  Of f i ce  has  had wi th  t h e  

AERB was t he  AERB1s Appeal t o  t h e  United S t a t e s  Supreme Court ( s e e  Appendix 

V I I  1. 



SUNSET FACTOR: THE EXTENT TO WHICH 

THE BOARD HAS ADDRESSED DEFICIENCIES 

I N  ITS ENABLING STATUTES WHICH PREVENT 

ITS FROM FULFILLING ITS STATUTORY 

MANDATE 

According t o  t h e  General Counsel f o r  t h e  AERB, he has  a t tempted t o  have t h e  

s t a t u t e s  r ev i sed  t o  c l a r i f y  and more a p p r o p r i a t e l y  desc r ibe  t h e  scope o f  

a u t h o r i t y  and j u r i s d i c t i o n  o f  t h e  AERB. Revis ions t o  t h e  AERB1s enabl ing  

s t a t u t e s  have no t  been made p r i m a r i l y  because o f  t h e  Fede ra l l y  imposed 

i n j u n c t i o n  i n  March 1978. A s  t h e  Supreme Court ha s  overturned t h e  lower 

c o u r t ' s  r u l i n g ,  t h e  General Counsel has  s t a t e d  t h a t  he i n t e n d s  t o  in t roduce  

recommended s t a t u t e  r e v i s i o n s .  

It should be noted t h a t  ARS 23-1385 ( B ) ( 7 ) *  was found t o  be "uncons t i t u t i ona l ly  

vague" by a Maricopa County Super ior  Court Judge on June 22, 1973. This  

p a r t i c u l a r  s t a t u t e  subsec t ion  was no t  addressed by t h e  United S t a t e s  Supreme 

Court and should be de l e t ed  o r  c l a r i f i e d .  

SUNSET FACTOR: THE EXTENT TO WHICH 

CHANGES ARE NECESSARY I N  THE LAWS OF 

THE BOARD TO ADEQUATELY COMPLY WITH 

FACTORS LISTED I N  THIS SUBSECTION 

For a  d i s cus s ion  o f  t he se  i s s u e s ,  s ee  page 23 and Appendix V I I I .  

* See Appendix V I I I  f o r  a  f u l l  t e x t  o f  ARS 23-1385. 



FINDING I 

THE ACTIVITY LEVEL OF THE AGRICULTURAL EMPLOYMENT RELATIONS BOARD (AERB) - HAS 

NOT JUSTIFIED ITS PRESENT STAFFING LEVEL. ADDITIONALLY, THIS LOW ACTIVITY 

LEVEL HAS IMPAIRED THE AERB'S EFFECTIVENESS AS A FORUM FOR SETTLING 

AGRICULTURAL LABOR-MANAGEMENT DISPUTES I N  A R I Z O N A .  

From J u l y  1 ,  1972 t o  June  30,  1979, t h e  A g r i c u l t u r a l  Employment R e l a t i o n s  Board 

(AERB) h a s  c o s t  t h e  Arizona t a x p a y e r s  $581,500. I n  t h o s e  l i m i t e d  i n s t a n c e s  

when t h e  AERB h a s  been a c t i v e l y  i n v o l v e d  i n  a n  a g r i c u l t u r a l  labor-management 

d i s p u t e ,  i t  h a s  e f f e c t i v e l y  f u l f i l l e d  i ts s t a t u t o r y  r e s p o n s i b i l i t y .  The low 

a c t i v i t y  l e v e l  of  t h e  AERB and t h e  l i m i t e d  u s e  o f  t h e  AERB's s e r v i c e s  have 

however, n o t  j u s t i f i e d  i t s  s t a f f i n g  l e v e l .  

Low A c t i v i t y  Leve l  

One o f  t h e  pr imary f u n c t i o n s  o f  t h e  AERB i s  t h e  i n v e s t i g a t i o n  o f  a l l e g e d  u n f a i r  

l a b o r  p r a c t i c e s .  T h i s  i n v e s t i g a t i o n  p r o c e s s  is  as fo l lows :  

1 )  A cha rge  i s  f i l e d  by a complainant .  

2)  The Genera l  Counsel  o f  t h e  AERB i n v e s t i g a t e s  t h e  charge  t o  de te rmine  

i t s  v a l i d i t y .  

3) I f  t h e  charge  i s  v a l i d  i t  a c h i e v e s  compla in t  s t a t u s ,  and t h e  Genera l  

Counsel  o f  t h e  AERB o b t a i n s  more d a t a  t o  p r e p a r e  t h e  compla in t  form. 

4 )  The complainant  h a s  t h e  o p p o r t u n i t y  t o  have t h e  c a s e  h e a r d  b e f o r e  a  

T r i a l  Examiner who h e a r s  b o t h  s i d e s  o f  t h e  c a s e  and r e n d e r s  a  

d e c i s i o n .  

5 )  I f  t h e  T r i a l  Examiner 's  d e c i s i o n  is  a p p e a l e d ,  t h e  AERB w i l l  r ev iew 

t h e  d e c i s i o n  and r e n d e r  a n  o p i n i o n .  

6 )  I f  t h e  c a s e  i s  appea led  f u r t h e r ,  a  S u p e r i o r  Cour t  w i l l  r ev iew t h e  

c a s e  and r e n d e r  a  d e c i s i o n .  



Q u a n t i t a t i v e  a n a l y s i s  o f  t h e  AERB revea led  t h a t  f o r  f i s c a l  yea r s  1974-75 

through 1978-79, only 44 charges  were rece ived  by t h e  AERB o f  which 29 achieved 

complaint s t a t u s .  These 29 complaints  were merged i n t o  fou r  consol ida ted  

complaints.  Three of t h e  T r i a l  Examiners' d e c i s i o n s  were subsequent ly  appealed 

t o  t h e  AERB ( s e e  Table 1 ) .  

I n  a l l  c a se s ,  t h e  Board upheld t h e  T r i a l  Examiner's dec is ion .  Table 1  

summarizes t h e  complaint a c t i v i t y  o f  t h e  AERB f o r  f i s c a l  yea r s  1974-75 through 

1978-79. a 

TABLE 1 

SUMMARY OF COMPLAINT ACTIVITY 

OF THE AERB FOR FISCAL YEARS 

1974-75 THROUGH 1978-79 

A c t i v i t y  Level a t  
Each S tage  o f  t h e  AERB F i s c a l  Year 

Complaint Process  T o t a l  1974-75 1975-76 1976-77 1977-78 1978-79 

1. Number o f  charges  brought t o  t h e  4 
General Counsel o f  t h e  AERB 4 4 17 10 2 15 i 

2. Number o f  charges  which achieved 
complaint s t a t u s  2  9  12 3 - 14 * 

3. Number o f  complaints  a f t e r  4 
merger i n t o  a  consol ida ted  
complaint 4  3  - - 1 Y 

4. Number o f  consol ida ted  complaints  
r e s u l t i n g  i n  a  formal hear ing  4 3 - - 1 

5. Number of  consol ida ted  complaints  
r ece iv ing  a  T r i a l  Examiner's 
dec i s ion  4 3 - - 1 

6. Number o f  d e c i s i o n s  o f  T r i a l  
Examiner appealed t o  AERB 3 3"" - - - 

* No a c t i v i t y  due t o  c o u r t  i n junc t ion .  
** AERB upheld a l l  t h r e e  T r i a l  Examiner dec i s ions .  



The second major func t ion  o f  t h e  Board is  t o  hold and v a l i d a t e  e l e c t i o n s  f o r  

union r ep re sen t a t i on .  

According t o  ARS 23-1389 (C & D): 

"The Board s h a l l  i n v e s t i g a t e  any p e t i t i o n ,  and i f  i t  has  
reasonable  cause t o  b e l i e v e  t h a t  a  ques t i on  of 
r e p r e s e n t a t i o n  e x i s t s  s h a l l  provide f o r  an app rop r i a t e  
hear ing  upon due n o t i c e . . . i f  t h e  Board f i n d s  upon t h e  
record o f  such hear ing  t h a t  a  ques t i on  o f  r e p r e s e n t a t i o n  
e x i s t s ,  it s h a l l  d i r e c t  an e l e c t i o n  by s e c r e t  b a l l o t  and 
s h a l l  c e r t i f y  t h e  r e s u l t s  t he reo f .  " 

From f i s c a l  year  1974-75 t o  1978-79, only t h r e e  e l e c t i o n s  were held.  Table 2  

summarizes t h e  e l e c t i o n  a c t i v i t y  of  t h e  AERB f o r  f i s c a l  y e a r s  1974-75 through 

1978-79 

TABLE 2 

SUMMARY OF ELECTION A C T I V I T Y  OF THE AERB 

FOR FISCAL YEARS 1974-75 THROUGH 1978-79 

P e t i t i o n  To Hold E l e c t i o n  Submitted By 
Laborer ' s  I n t e r n a t i o n a l  

Teamsters1 Local 
No. 274 No. 310 

Union 

E lec t ion  p e t i t i o n s  f i l e d  7  1 1  

Hearings he ld  f o r  e l e c t i o n  5  1 1  

E lec t ions  he ld  1  1 1 

E l ec t i ons  r e s u l t i n g  i n  
union r e p r e s e n t a t i o n  



As a consequence of the limited AERB activity level, the AERBIS General 

Counsel, Investigator, and Executive Secretary have not been productively 

employed. For example, former General Counsel of the AERB, Bob Dickelman, 

indicated that : 

"...many times there was absolutely nothing to do because 
of the nature of the harvests. There was an excessive 
amount of dead time." 

The present General Counsel, William Gibney, estimated that: 

'I... because of the courts injunction since March of 1978, 
I have spent 80-90% of my time on concerns unrelated to 
Agricultural Employment Relations business." 

However, Mr. Gibney also indicated that prior to March 1978 "dead timen was a 

problem. Table 3 summarizes the annual salaries, estimated annual work hours 

and percentage of productive time for the AERB General Counsel, Investigator, 

Executive Secretary, and Administrative Secretary during fiscal years 1974-75 

through 1978-79. 



Fiscal 
Year 

1974-75 

1975-76 

1976-77 

1977-78 

1978-79 

Total 

General Counsel ( 1 ) 
Estimated % of 

Annual Work Productive 
Salary Hours (2) Time 

TABLE 3 

SUMMARY OF THE ANNUAL SALARIES, ESTIMATED ANNUAL WORK HOURS 
AND PERCENTAGE OF PRODUCTIVE TIME FOR THE GENERAL COUNSEL, 

INVESTIGATOR, EXECUTIVE SECRETARY AND ADMINISTRATIVE SECRETARY 
OF THE AERB DURING FISCAL YEARS 1974-75 THROUGH 1978-79 

Investigator Executive Secretary 
Estimated % of Estimated % of 

Annual Work Productive Annual Work Productive 
Salarv Hours (2) Time Salary Hours (2) Time 

Administrative Secretary (3) 
Estimated % of 

Annual Work Productive 
Salary Hours (2) Time 

(1) Estimated work hours and percentage of productive time for the General Counsel are based upon the primary functions performed by the AERB. 
(2) Estimated work hours computed by job function. These calculations were derived by subdividing the charge/complaint and election processes 

into separate steps. The number of hours attributed per each step was estimated by the Board's General Counsel. 
(3) Because of a change in personnel and the absence of adequate records, the Administrative Secretary, who performs various clerical and 

accounting functions, was analyzed for the last two fiscal years only. 
4 Vacant as of 3/17/78. 
(5) Time estimation provided by General Counsel for injunctive period. 
(6) An investigator was rehired 6/21/79, at a salary of $14,436. That position had been vacant since 6/30/78. 



Based upon the  prev ious  s t a t i s t i c s ,  it appears  t h a t  t h e  a c t i v i t y  l e v e l  o f  t h e  

AERB does no t  j u s t i f y  a  fu l l - t ime  General Counsel, I n v e s t i g a t o r  and Execut ive 

Sec re t a ry .  These func t ions  could be performed more e f f i c i e n t l y  i f  "cont rac ted  

out."* 

We contac ted  va r ious  p r i v a t e  a t to rneys-a t - law who s t a t e d  t h a t  a  g e n e r a l  counse l  

and hear ing  o f f i c e r ' s  experience q u a l i f i c a t i o n  were b a s i c a l l y  t h e  same. The 

Arizona Department of Health Se rv i ce s  (DHS) c o n t r a c t s  with a t t o r n e y s  t o  a c t  a s  

hear ing  o f f i c e r s .  DHS hear ing  o f f i c e r s  must meet c e r t a i n  q u a l i f i c a t i o n s ,  such 

a s  being an a c t i v e  member o f  t h e  S t a t e  Bar and having a t  l e a s t  one year  o f  t r i a l  

p r a c t i c e  experience.  The a t t o r n e y  must ag ree  t o  conduct p rehear ing  

conferences,  l e g a l  and/or  f a c t u a l  r e sea rch ,  r u l e  on a d m i s s i b i l i t y  o f  evidence 

and testimony, and make f i n d i n g s  of  f a c t  and conc lus ions  o f  1aw.The method o f  

payment is$230.00 f o r  one day, $365.00 f o r  two days,  $500.00 f o r  t h r e e  days and 

$135.00 f o r  each day t h e r e a f t e r .  I n  t hose  i n s t a n c e s  where a  hea r ing  o f f i c e r  

ha s  been appointed bu t  t h e  p a r t i e s  reach  a  s e t t l e m e n t  p r i o r  t o  hear ing ,  t h e  

hear ing  o f f i c e r  is paid a t  t h e  r a t e  of  $50.00 pe r  hour up t o  a  maximum of 

$250.00. 

* The f e a s i b i l i t y  o f  combining t h e  Board wi th  another  s t a t e  agency was 
examined. No e n t i t i e s  were i d e n t i f i e d  under which the  Board could ach ieve  
an e f f e c t i v e  opera t ion .  Considerat ion was g iven  t o  t h e  p o s s i b i l i t i e s  o f  
merging the  A g r i c u l t u r a l  Employment Re la t i ons  Board wi th  t he :  

1 )  I n d u s t r i a l  Commission, 

2 )  Attorney Genera l ' s  Of f i ce ,  and 

3 )  Department o f  Economic Secu r i t y .  

The func t ions  o f  t h e  I n d u s t r i a l  Commission a r e  no t  c l o s e l y  r e l a t e d  t o  t h e  
Board, t h e  Attorney Genera l ' s  Of f i ce  f e l t  t h e  e x p e r t i s e  i n  t h e  l a b o r  f i e l d  
was l ack ing ,  and t h e  Department o f  Economic S e c u r i t y  excluded involvement 
wi th  " p o l i t i c a l  o r  un ioniza t ion"  a c t i v i t i e s .  



By "con t r ac t i ng  o u t , "  w e  e s t ima te  r e s u l t a n t  annual  s av ings  would be: 

1 ) $12,940 t o  $24,778 f o r  t h e  General Counsel p o s i t i o n ,  and 2 )  $5,152 t o  $8,652 

f o r  t h e  I n v e s t i g a t o r  pos i t i on .  The Executive Sec re t a ry ,  Adminis t ra t ive  (I 

Sec re t a ry ,  and I n v e s t i g a t o r  a r e  h i r e d  by t h e  Board. The General Counsel is 

appointed by t h e  Governor and s e r v e s  a t  h i s  p leasure .  

There has  no t  been an Executive S e c r e t a r y  s i n c e  March 17, 1978, s o  no c u r r e n t  

c o s t  sav ings  would r e s u l t  from con t r ac t i ng .  The p o s s i b i l i t y  o f  conso l ida t ing  

t h e  Adminis t ra t ive  S e c r e t a r y ' s  p o s i t i o n  w i th in  t h e  Arizona S t a t e  Boards' 

Adminis t ra t ive  Off ice  was considered but t h e  es t imated  c o s t  s av ings  were 

i n s i g n i f i c a n t .  

According t o  t h e  General  Counsel o f  t h e  AERB, t h e  r e c e n t  Supreme Court dec i s ion  

w i l l  r e s u l t  i n  an i n c r e a s e  i n  t h e  a c t i v i t y  l e v e l  o f  t h e  AERB. It should be 

noted t h a t  between June 5 ,  1979 ( t h e  d a t e  o f  t h e  United S t a t e s  Supreme Court 4 

dec i s ion  which over ru led  t h e  lower cou r t  d e c i s i o n  t h a t  t h e  AERB was 

u n c o n s t i t u t i o n a l )  and August 1 ,  1979, t h e  AERB rece ived  t h e  fo l lowing  r eques t s  

f o r  s e rv i ce .  

1 )  P e t i t i o n  f o r  e l e c t i o n  - Vukasovich, Inc.  

2 )  P e t i t i o n  f o r  e l e c t i o n  - S e n i n i  of  Arizona 

3) Charge a g a i n s t  employer - The Woods Co., Inc.  

4 )  Charge a g a i n s t  employer - G & S  Produce Co., Inc.  

It cannot be determined, based upon t h e  l i m i t e d  t ime t h a t  has  e lapsed  s i n c e  t h e  

Supreme Court d e c i s i o n ,  i f  t h e s e  r e q u e s t s  f o r  AERB s e r v i c e s  r e p r e s e n t  an a c t u a l  

cont inu ing  need f o r  t h e  p re sen t  s t a f f i n g  l e v e l  o f  t h e  AERB. Our review, 

however, i n d i c a t e s  t h a t  t h e r e  may no t  be an a c t u a l  and cont inu ing  need f o r  t h e  

p re sen t  s t a f f i n g  l e v e l  because: 1 )  under Arizona law it  is p o s s i b l e  t o  

circumvent t h e  AERB, and 2) t h e  a t t i t u d e  of t h e  major farm l abo r  union and 

o t h e r  farm l abo r  groups is sti l l  nega t ive  toward t h e  AERB. 



Circumvention o f  t h e  AERB 

Two o f  t he  primary func t ions  performed by t h e  AERB a r e  t o  a d j u d i c a t e  a l l e g e d  

u n f a i r  l abo r  p r a c t i c e s  and c e r t i f y  s e c r e t  b a l l o t  e l e c t i o n s  t o  determine union 

r ep re sen t a t i on .  Our review o f  t h e  AERB revea led  t h a t  under Arizona s t a t u t e s  it 

is  no t  necessary t o  use  t h e  AERB t o  a d j u d i c a t e  a l l e g e d  u n f a i r  l abo r  p r a c t i c e s  

o r  conduct union e l e c t i o n s .  This  s i t u a t i o n  is p a r t i a l l y  r e spons ib l e  f o r  t h e  

p a s t  low l e v e l  o f  AERB a c t i v i t y  and may prec lude  any s i g n i f i c a n t  i n c r e a s e  i n  

f u t u r e  AERB a c t i v i t y .  

Adjudicat ion o f  Alleged 

Unfair  Labor P r a c t i c e s  

The AERB has def ined a s  one o f  i t s  o b j e c t i v e s  t o  conduct:  

" i n v e s t i g a t i o n s  o f  a l l e g e d  u n f a i r  l a b o r  p rac t i ce s . "  

I n  o rde r  t o  accomplish t h i s  o b j e c t i v e ,  t h e  AERB has  adopted t h e  fo l lowing  

procedures:  

1 )  The i n v e s t i g a t o r  conducts  h i s  review t o  s e e  i f  t h e  charge i s  a bona 

f i d e  complaint ,  and 

2 )  If t h e  complaint is determined t o  be bona f i d e ,  more information 

(ev idence)  is  ga thered  i n  p repa ra t i on  o f  ob t a in ing  c o u r t  r e l i e f  

(such a s  obtainment o f  a temporary r e s t r a i n i n g  o r d e r ) .  

I f  a t  t h e  completion o f  h i s  i n v e s t i g a t i o n ,  t h e  General Counsel o f  t h e  AERB 

b e l i e v e s  t h a t  an u n f a i r  l abo r  p r a c t i c e  e x i s t s ,  he may f i l e  a p e t i t i o n  wi th  any 

Super ior  Court having app rop r i a t e  j u r i s d i c t i o n  t o  o b t a i n  a temporary 

r e s t r a i n i n g  o rde r  on behalf of  t h e  complainant. However, under Arizona law, a 

complainant can p e t i t i o n  t h e  c o u r t s  d i r e c t l y  t o  o b t a i n  i n j u n c t i v e  r e l i e f  o r  a 

temporary r e s t r a i n i n g  o rde r  without  having t o  use t h e  AERB. 



Arizona Revised Statutes 23-1393(A) allows for parties other than the AERB to 

petition for injunctions and temporary restraining orders and states: 

"Any person who is aggrieved or is injured in his business 
or property by reason of any violation of this article, or 
violation of an injunction issued as provided in this 
section, may sue in any superior court having jurisdiction 
of the parties for recovery of any damages resulting from 
such unlawful action, regardless of where such unlawful 
action occurred and regardless of where such damage 
occurred, including costs of the suit and reasonable 
attorney fees. 

Upon the filing of such suit the court shall also have 
jurisdiction to grant such injunctive relief or temporary 
restraining order as it deems just and proper. Petitions 
for injunctive relief or temporary restraining orders 
shall be heard expeditiously. Petitions for temporary 
restraining orders alleging a violation of ARS 23-1385 
shall be heard forthwith and if the petition alleges that 
substantial and irreparable injury to the petitioner is 
unavoidable such temporary restraining orders may be 
issued pursuant to Rule 65 of the Arizona Rules of Civil 
Procedure." (Emphasis added) 

Therefore, ARS 23-1393 (A) allows for any person to petition the courts for 

injunctive relief or a temporary restraining order. As a result, the AERB and 4 
its adjudication of alleged unfair labor practices function can and has been 

completely circumvented. For example, the following cases are instances of the 

AERB being circumvented: 

1) April 4, 1973, DIArrigo Brothers v. United Farm Workers, Pinal 

County, No. C26803; 

2) June 12, 1973, Safeway Stores v. United Farm Workers, Maricopa 

County, No. C278338; 

3) June 21, 1974, Kennard v. United Farm Workers, Maricopa County, No. 

C294873 ; 

4) February 20, 1976, Warren Page, d/b/a/ Page's Market and Page's 

Western Auto v. United Farm Workers, Maricopa County, No. C328259. 



By way of c o n t r a s t ,  C a l i f o r n i a  s t a t u t e s  r e q u i r e  t h a t  a  temporary r e s t r a i n i n g  

o rde r  must first be rou ted  through t h e  C a l i f o r n i a  A g r i c u l t u r a l  Labor Re la t i ons  

Board (ALRB), which is t h e  C a l i f o r n i a  equ iva l en t  of  t h e  AERB. The General 

Counsel then conducts  an i n v e s t i g a t i o n  and prepares  recommendations f o r  t h e  

ALRB. If the  ALRB s o  determines,  a  temporary r e s t r a i n i n g  o rde r  is obtained 

from a  cou r t  of  a p p r o p r i a t e  j u r i s d i c t i o n .  

S ince  i ts  incep t ion  on June 5,  1975 t o  June 30, 1978, t h e  C a l i f o r n i a  ALRB has  

i n v e s t i g a t e d  399 complaints  o f  u n f a i r  l a b o r  p r a c t i c e s .  The AERB, however, 

dur ing  t h a t  same per iod o f  t ime has  i n v e s t i g a t e d  only 27 complaints  o f  u n f a i r  

l a b o r  p r a c t i c e s .  

C e r t i f y i n g  E l e c t i o n  

"Cer t i fy ing  s e c r e t  b a l l o t  e l e c t i o n s  t o  determine r ep re sen t a t i on"  is  another  o f  

t h e  AERB1s  primary o b j e c t i v e s .  However, t h i s  func t ion ,  l i k e  a d j u d i c a t i n g  

a l l e g e d  u n f a i r  l abo r  p r a c t i c e s ,  can be accomplished without  us ing  t h e  s e r v i c e s  

o f  t he  AERB. This  a l s o  c o n t r i b u t e s  t o  t h e  l i m i t e d  a c t i v i t y  l e v e l  o f  t h e  AERB. 

I n  Arizona, a g r i c u l t u r a l  e l e c t i o n s  t o  determine r e p r e s e n t a t i o n  can be 

conducted us ing  e i t h e r  t h e  s e c r e t  b a l l o t  method o r  t h e  ca rd  check system. 

Under t he  s e c r e t  b a l l o t  method o f  s e l e c t i n g  r e p r e s e n t a t i o n ,  t h e  p e t i t i o n e r  

( i . e . ,  farm l a b o r e r s f  union) must have a t  l e a s t  30% of  t h e  des igna ted  employees 

o f  a  u n i t  mark t h e i r  I1author iza t ion  cards"  favor ing  union r ep re sen t a t i on .  

According t o  t he  AERB1s F i e l d  Manual o f  Case Handling Procedures ,  "an e l e c t i o n  

may not  be he ld  sooner than f o u r  days.. .Where t h e  p a r t i e s  wish a prompt 

e l e c t i o n ,  t h e  employer w i l l  make t h e  list (upon approval  o f  an e l e c t i o n ,  t h e  

employer is  reques ted  t o  prepare  a  l ist  o f  e l i g i b l e  v o t e r s  and t h e i r  add re s se s )  

a v a i l a b l e  i n  l e s s  than 10 days." 



A t  t h e  time o f  t h e  e l e c t i o n ,  v o t e r s  provide proper  i d e n t i f i c a t i o n  and a r e  given 

a  b a l l o t .  The v o t e r  proceeds t o  t he  vo t ing  booth and marks t h e  b a l l o t .  The 

v o t e r  l e aves  t h e  booth and p l aces  t h e  fo lded  b a l l o t  i n t o  t h e  b a l l o t  box. Af te r  

a l l  v o t e r s  have c a s t  t h e i r  b a l l o t s ,  t h e  s l o t  i n  t h e  b a l l o t  box should be 

s e a l e d ,  wi th  t h e  AERB agent  main ta in ing  persona l  custody. The vote  count  (I 

should t ake  p l ace  a s  soon a f t e r  t h e  c l o s e  of  t h e  vo t ing  a s  pos s ib l e .  Actual 

p a r t i c i p a n t s  a r e  AERB a g e n t s  and o f f i c i a l  observers .  According t o  t h e  F i e l d  

Manual, "a union, t o  win, must r ece ive  one more vo t e  than 50 percent." 

a 
However, under a  card  check system an  employer may be r equ i r ed  t o  barga in  when 

a union o b t a i n s  " au tho r i za t i on  cards"  from a ma jo r i t y  o f  t h e  workers on t h e  

employer 's  p a y r o l l  a u t h o r i z i n g  t h e  union t o  a c t  as t h e i r  barga in ing  agent .  The 

s i g n a t u r e s  on t h e  a u t h o r i z a t i o n  c a r d s  a r e  v e r i f i e d  t o  p a y r o l l  r eco rds  by 4 
p a r t i e s  no t  d i r e c t l y  involved i n  t h e  e l e c t i o n  process ,  such a s  Western Growers* 

and a clergyman. If t h e  union succes s fu l ly  o b t a i n s  a v e r i f i e d  ma jo r i t y  o f  

a u t h o r i z a t i o n  c a r d s  i t  becomes t h e  farm l a b o r e r s '  barga in ing  r ep re sen t a t i ve .  

Two i n s t a n c e s  o f  t h i s  method o f  " e l e c t i o n n  occurred i n  1974 f o r  P a s q u i n e l l i  • 
Produce and Vukasovich, Inc .  o f  Yuma, Arizona. 

C a l i f o r n i a ' s  a g r i c u l t u r a l  l a b o r  law, approved by t h e  Governor on June 5 ,  1975, 

"p rov ide ( s )  f o r  t h e  holding of  a  s e c r e t  b a l l o t  e l e c t i o n  i n  a  barga in ing  u n i t  • 
composed o f  a g r i c u l t u r a l  employees of  an employer f o r  t h e  s e l e c t i o n  o f  a  l abo r  

o rgan iza t ion  a s  t h e i r  exc lus ive  barga in ing  r e p r e s e n t a t i v e ,  and would provide 

t h e  procedure f o r  p e t i t i o n s  f o r ,  t h e  conduct o f ,  and t h e  e l i g i b i l i t y  o f  

a g r i c u l t u r a l  workers t o  vo t e  i n ,  such e l ec t i ons . "  According t o  o f f i c i a l s  o f  a 
t h e  C a l i f o r n i a  A g r i c u l t u r a l  Labor Re la t i ons  Board ( A L R B ) ,  c a rd  check system 

e l e c t i o n s  a r e  no t  allowed i n  C a l i f o r n i a  and a l l  union e l e c t i o n s  must be 

c e r t i f i e d  by t h e  ALRB. 

A comparison o f  Arizona 's  e l e c t i o n  a c t i v i t y  t o  C a l i f o r n i a ' s  is shown i n  Table  

4. 

* Western Growers' Assoc ia t ion  is a  non-profi t  o rgan iza t ion ,  founded i n  
1926. Membership comprises approximately 80% of a l l  growers and sh ippe r s  
of f r e s h  f r u i t s  and vege tab les  i n  C a l i f o r n i a  and Arizona. 4 



TABLE 4  

COMPARISON OF ELECTION ACTIVITY I N  THOSE 
STATES THAT HAVE AGRICULTURAL LABOR ACTS 
FOR FISCAL YEARS 1974-75 THROUGH 1977-78 

F i s c a l  
Year 

1974-75 

A R I Z O N A  C a l i f o r n i a *  

* I n f o r m a t i o n  o b t a i n e d  th rough  t h e  INITIAL REPORT 
TO THE LEGISLATURE ON THE ADMINISTRATION OF THE 
AGRICULTURAL LABOR RELATIONS ACT OF 1975. 

** Act passed  i n  1975, i n f o r m a t i o n  n o t  a v a i l a b l e .  

Nega t ive  A t t i t u d e  Toward The AERB 

S i n c e  i t s  i n c e p t i o n  i n  1972, t h e  AERB h a s  been opposed by t h e  UFW. Our rev iew 

o f  t h e  AERB r e v e a l e d  t h a t  d e s p i t e  t h e  June  5 ,  1979, Supreme Cour t  d e c i s i o n ,  t h e  

UFW and o t h e r  farm l a b o r  g roups  remain opposed t o  t h e  AERB. The n e g a t i v e  

a t t i t u d e  o f  t h e s e  farm l a b o r  g roups  toward t h e  AERB h a s  c o n t r i b u t e d  t o  t h e  low 

l e v e l  o f  AERB a c t i v i t y  and may c o n t i n u e  t o  do s o  i n  t h e  f u t u r e .  

A s  p a r t  o f  o u r  r ev iew we c o n t a c t e d  s e v e r a l  farm l a b o r  g roups  i n  o r d e r  t o  a s s e s s  

t h e  e f f e c t i v e n e s s  o f  t h e  AERB. We found t h e  a t t i t u d e  of t h e s e  farm l a b o r  

g roups  toward t h e  AERB t o  be  g e n e r a l l y  n e g a t i v e .  

For  example: 

1 )  The UFW, r e f u s e s  t o  r e c o g n i z e  t h e  AERB and t h u s  e f f e c t i v e l y  t h w a r t s  

any "forum" t h e  AERB wishes  t o  m a i n t a i n .  Even a f t e r  t h e  June  5 ,  

1979, Supreme Court  d e c i s i o n ,  Marc Grossman, t h e  A s s i s t a n t  t o  t h e  

P r e s i d e n t  o f  t h e  Uni ted  Farm Workers, s a i d  on June  13,  1979;: 

I t . . .  t h e  UFW w i l l  s t i l l  d e f i n i t e l y  NOT USE t h e  
A g r i c u l t u r a l  Employment R e l a t i o n s  Board." 



2 )  Nat iona l  and l o c a l  l a b o r  o rgan iza t ions  which provide t h e  farm 

l a b o r e r  with s e r v i c e s  s i m i l a r  t o  t hose  o f f e r e d  by t h e  AERB a r e  a l s o  

c r i t i c a l  o f  t h e  AERB. For example: 

"Both t h e  Board and t h e  A g r i c u l t u r a l  Employment 
Re la t i ons  Act have been t o t a l l y  i n e f f e c t i v e  i n  
r e so lv ing  labor-management d i s p u t e s .  There is  no 
confidence i n  t h e  Board's e l e c t i o n  process  p r imar i l y  
due t o  t h e  de lay  o r  postponement provis ions."  

J i m  Rutkowski, Attorney 
United Farm Workers 

"The AERB is i n e f f e c t i v e  and provides  no a s s i s t a n c e  
t o  t h e  farm worker t h a t  we ou r se lves  do n o t  supply." 

Lupe Sanchez, Executive D i r ec to r  
Maricopa County Organizing P r o j e c t  

"Board members do not  s e rve  t h e  b e s t  i n t e r e s t  of  t h e  
publ ic .  They a r e  unaware o f  t h e  l abo r  a c t i v i t y  
around them and do not  have con tac t  with t h e  labor  
world . " 

John Blake, Representa t ive  
Teamsters Local No. 274 

"While I was d i r e c t o r  f o r  Legal Se rv i ce s  f o r  
Farmworkers from June '76 t o  Aug. '78, t h e  AERB 
produced n o t  one p o s i t i v e  c o n t r i b u t i o n  f o r  t h e  
a g r i c u l t u r a l  l a b o r e r s  of  t h i s  s t a t e .  The AERB l a c k s  
c r e d i b i l i t y ,  one of  t h e  many reasons  why l a b o r  does 
not  t ake  advantage of  t h e  Board 's  s e r v i c e s . "  

Gary Bryant,  S t a f f  Attorney 
Migrant Legal Action Program 
Washington, D. C. 

Without t h e  support  o f  farm l abo r  groups t h e  e f f e c t i v e n e s s  o f  t h e  AERB has  been 4 
and w i l l  con t inue  t o  be s eve re ly  impaired. 



CONCLUSION 

The low l e v e l  of  AERB a c t i v i t y  has  no t  j u s t i f i e d  its p re sen t  s t a f f i n g  l e v e l  o r  

budget au tho r i za t i on .  The h i s t o r i c a l l y  low l e v e l  o f  AERB a c t i v i t y  is p r imar i l y  

t h e  r e s u l t  of  two f a c t o r s :  1 )  i n  Arizona it is  p o s s i b l e  t o  circumvent t h e  AERB, 

no tab ly  i n  t he  a r e a s  of  i n v e s t i g a t i n g  u n f a i r  l abo r  p r a c t i c e s  and c e r t i f y i n g  

e l e c t i o n s ,  and 2 )  t h e  UFW and o t h e r  farm l abo r  groups do not  suppor t  t h e  AERB. 

While t h e r e  has been some r e q u e s t s  f o r  AERB s e r v i c e s  s i n c e  t h e  June 5,  1979 

Supreme Court dec i s ion ,  it appears  t h a t  circumvention of  t h e  AERB and t h e  l ack  

o f  farm l abo r  support  may a l s o  preclude any f u t u r e  i n c r e a s e s  i n  t h e  l e v e l  o f  

AERB a c t i v i t y .  

RECOMMENDATION 

The Of f i ce  of  t he  Auditor General should re -eva lua te  t h e  a c t i v i t y  l e v e l  o f  t h e  

AERB a s  o f  June 30, 1980. I f  t h e  l e v e l  o f  a c t i v i t y  f o r  t he  AERB has  no t  

increased  t o  t he  p o i n t  o f  j u s t i f y i n g  i ts  p re sen t  s t a f f i n g  l e v e l ,  e i t h e r :  

- ARS 23-1393(A) be amended t o  prevent  t h e  circumvention o f  t h e  AERB, 

o r  

- The p re sen t  s t a f f i n g  l e v e l  o f  t h e  AERB be s u b s t a n t i a l l y  reduced by 

r ep l ac ing  t h e  fu l l - t ime  p o s i t i o n s  o f  General Counsel and 

I n v e s t i g a t o r  wi th  par t - t ime p o s i t i o n s .  Any needed AERB 

i n v e s t i g a t i o n s  could be "cont rac ted  out"  t h u s  e l imina t ing  s l a c k  time 

and excess ive  c o s t s  from $18,092 t o  $33,430. The i n v e s t i g a t o r  is 

h i r e d  by t h e  Board. The General Counsel however, is  appointed by t h e  

Governor and s e r v e s  a t  h i s  p leasure .  



FINDING I1 

THE OFFICE FACILITIES OF THE AGRICULTURAL EMPLOYMENT RELATIONS BOARD APPEAR TO 

HAVE BEEN USED BY THE GENERAL COUNSEL OF THE AERB TO CONDUCT PRIVATE BUSINESS. 

I n  t h e  normal course  o f  our performance a u d i t ,  w e  became aware o f  t h e  p o s s i b l e  

use of S t a t e  m a t e r i a l s  and f a c i l i t i e s  by t h e  General Counsel o f  t h e  AERB f o r  

pe r sona l  ga in .  This  mat te r  was turned over t o  t h e  Attorney Gene ra l l s  Of f i ce  

f o r  f u r t h e r  i n v e s t i g a t i o n .  

A l e g a l  f i l e  was observed on t o p  of  t h e  General Counse l l s  desk t h a t  was l a t e r  

i d e n t i f i e d  by t h e  Adminis t ra t ive  Sec re t a ry  a s  being p a r t  of a p r i v a t e  law case  

t h a t  belonged t o  t he  A E R B 1 s  General Counsel. According t o  t h e  Adminis t ra t ive  

S e c r e t a r y ,  she  had a l s o  worked on o t h e r  p r i v a t e  law cases  f o r  t h e  General 

Counsel. Not knowing t h e  e x t e n t  of  t h e  monies involved nor t h e  ex t en t  of  t he  

c o n f i d e n t i a l i t y  of a l awyer-c l ien t  r e l a t i o n s h i p ,  w e  sought advice  from t h e  

L e g i s l a t i v e  Council. On May 10, 1979*, we rece ived  an opinion t h a t  s t a t e d :  

". . . the fact s i t u a t i o n s  described.. .appear t o  be v i o l a t i v e  
o f  s t a t e  laws r e l a t i n g  t o  t h e f t . "  

The o p i n i o n ' s t a t e s  i n  pact :  

"There i s  no s p e c i f i c  s t a t e  s t a t u t e  p r o h i b i t i n g  an  
employee o f  a s t a t e  agency from us ing  s t a t e  r e sou rces  t o  
promote persona l  ga in .  However, w e  must conclude t h a t  t h e  
f a c t  s i t u a t i o n s  descr ibed  i n  paragraph 1 ,  items ( a ) ,  ( b )  
and ( c )  appear  t o  be v i o l a t i v e  of  s t a t e  laws r e l a t i n g  t o  
t h e f t  ( T i t l e  13, chap te r  18, Arizona Revised S t a t u t e s ) .  
Arizona Revised S t a t u t e s  s e c t i o n  13-1802 provides ,  i n  
r e  l evan t  p a r t  : 

* Appendix I1 is a f u l l  t e x t  of  t he  L e g i s l a t i v e  Council opinion. 



"A. A person commits t h e f t  i f ,  without  l awful  a u t h o r i t y ,  
such person knowingly: 

1. Cont ro ls  p roper ty  o f  another  with t h e  i n t e n t  t o  
depr ive  him of  such proper ty ;  o r  

2. Converts f o r  an  unauthorized term o r  use 
s e r v i c e s  o r  p rope r ty  of  another  e n t r u s t e d  t o  t h e  
defendant  o r  placed i n  t h e  defendant  ' s 
posssess ion  f o r  a l i m i t e d ,  au thor ized  term o r  
use. 

Relevant d e f i n i t i o n s  are p re sc r ibed  i n  Arizona Revised 
S t a t u t e s  s e c t i o n  13-1801 and inc lude :  ... 

1. 'Cont ro l1  o r  ' e x e r c i s e  c o n t r o l 1  means t o  a c t  so  
as t o  exclude o t h e r s  from us ing  t h e i r  p roper ty  
except  on t h e  defendant ' s  own terms. 

2. 'Deprive'  means t o  withhold t h e  p rope r ty  
i n t e r e s t  o f  another  e i t h e r  permanently o r  f o r  s o  
long a  time per iod  t h a t  a  s u b s t a n t i a l  p o r t i o n  of  
its economic va lue  o r  u se fu lnes s  o r  enjoyment is 
l o s t ,  o r  t o  withhold it wi th  t h e  i n t e n t  t o  
r e s t o r e  it only upon payment of  reward o r  o t h e r  
compensation o r  t o  t r a n s f e r  o r  d i spose  o f  it s o  
t h a t  it is u n l i k e l y  t o  be recovered. . . . 

6. 'P roper ty  o f  ano the r '  means proper ty  i n  which 
any person o t h e r  than t h e  defendant ha s  an 
i n t e r e s t  which t h e  defendant  is  not  p r iv i l eged  
t o  i n f r i n g e ,  i nc lud ing  proper ty  i n  which t h e  
defendant  a l s o  has  an i n t e r e s t ,  no twi ths tanding  
t h e  f a c t  t h a t  t h e  o t h e r  person might be 
precluded from c i v i l  recovery  because t h e  
proper ty  was used i n  an unlawful t r a n s a c t i o n  o r  
was s u b j e c t  t o  f o r f e i t u r e  a s  contraband. 
Property i n  possess ion  o f  t h e  defendant is not  
deemed proper ty  o f  another  person who has  only a  
s e c u r i t y  i n t e r e s t  i n  such proper ty ,  even if 
l e g a l  t i t l e  is  i n  t h e  c r e d i t o r  pursuant  t o  a  
s e c u r i t y  agreement. 

7. ' Se rv i ce s1  inc ludes  l a b o r ,  p ro fe s s iona l  
s e r v i c e ,  t r a n s p o r t a t i o n ,  te lephone,  g a s  o r  
e l e c t r i c i t y  s e r v i c e s ,  accommodation i n  h o t e l s ,  
r e s t a u r a n t s ,  l e a s e d  premises  o r  e lsewhere,  
admission t o  e x h i b i t i o n s  and use of  veh i c l e s  o r  
o t h e r  movable proper ty .  



!'The t e rm ' p e r s o n , '  a s  d e f i n e d  i n  Arizona Revised S t a t u t e s  
s e c t i o n  13-105, pa ragraph  21,  i n c l u d e s  a  government o r  
governmental  a u t h o r i t y .  Pa ragraph  27 o f  t h e  same s t a t u t e  
d e f i n e s  ' p r o p e r t y '  a s  meaning a n y t h i n g  o f  v a l u e ,  t a n g i b l e  
o r  i n t a n g i b l e .  We b e l i e v e  t h a t  t h e  u s e  o f  s t a t e  o f f i c e  
p e r s o n n e l  s e r v i c e s ,  o f f i c e  equipment and o f f i c e  s u p p l i e s  
f o r  p r i v a t e  b u s i n e s s  c o n s t i t u t e s  t h e  cr ime o f  t h e f t  a s  
p r e s c r i b e d  by t h e  s t a t u t e s  c i t e d  above.  No l a w f u l  
a u t h o r i t y  e x i s t s  f o r  p e r m i t t i n g  a s t a t e  employee t o  u s e  
such  i t e m s  o r  s e r v i c e s  f o r  p r i v a t e  b u s i n e s s .  Equipment 
and s u p p l i e s  c l e a r l y  a r e  s t a t e  p r o p e r t y  which a n  employee 
i s  n o t  p r i v i l e g e d  t o  i n f r i n g e .  P e r s o n n e l  s e r v i c e s  o f  t h e  
t y p e  d e s c r i b e d  i n  t h i s  r e q u e s t  a r e  s e r v i c e s  as d e f i n e d  i n  
Arizona Revised S t a t u t e s  s e c t i o n  13-1801, pa ragraph  7 .  
Convers ion o f  t h o s e  s e r v i c e s  i s  c l e a r l y  p r o h i b i t e d  by 
Arizona Revised S t a t u t e s  s e c t i o n  13-1802, s u b s e c t i o n  A ,  
pa ragraph  2." 

The r e s p o n s e  from t h e  At to rney  G e n e r a l ' s  O f f i c e  i n d i c a t e d :  

I f . .  .On May 18, 1979, t h e  O f f i c e  o f  t h e  Audi to r  Genera l  
informed t h e  O f f i c e  o f  t h e  A t t o r n e y  Genera l  o f  t h e  above 
c i rcumstances  and a n  i n v e s t i g a t i o n  was i n i t i a t e d  by t h a t  
O f f i c e .  Dur ing t h e  c o u r s e  o f  t h e  i n v e s t i g a t i o n ,  t h e  
Genera l  C o u n c i l ( s i c )  o f  t h e  AERB informed t h e  i n v e s t i g a t o r  
from t h e  O f f i c e  o f  t h e  A t t o r n e y  Genera l  t h a t  he had been 
g i v e n  v e r b a l  p e r m i s s i o n  from a n  a s s i s t a n t  t o  t h e n  Governor 
C a s t r o  t h a t  he  cou ld  c o n t i n u e  h i s  p r i v a t e  l a w  p r a c t i c e  i n  
t h e  S t a t e  o f f i c e ,  i n  a d d i t i o n  t o  h i s  d u t i e s  w i t h  t h e  S t a t e .  
When c o n t a c t e d  by t h e  O f f i c e  o f  t h e  A t t o r n e y  G e n e r a l ,  t h e  
i d e n t i f i e d  former  g u b e r n a t o r i a l  a s s i s t a n t  a d m i t t e d  t h a t  he 
had g i v e n  t h e  Genera l  C o u n c i l ( s i c )  pe rmiss ion  t o  c o n t i n u e  
h i s  p r i v a t e  l a w  p r a c t i c e  w h i l e  i n  t h e  S t a t e  o f f i c e ,  b u t  
c o u l d  n o t  r e c a l l  any c o n v e r s a t i o n s  t h a t  he had concern ing  
t h e  u s e  o f  S t a t e  p r o p e r t y  and p e r s o n n e l  i n  t h a t  p r a c t i c e .  

A t  t h e  c o n c l u s i o n  o f  i ts i n v e s t i g a t i o n ,  t h e  O f f i c e  o f  t h e  
At to rney  Genera l  p repared  a n  i n t e r n a l  r e p o r t  and a copy 
was s e n t  t o  a n  a s s i s t a n t  t o  Governor B a b b i t t .  The O f f i c e  
o f  t h e  At to rney  G e n e r a l ,  a f t e r  a n  i n v e s t i g a t i o n  o f  t h i s  
m a t t e r ,  d e c l i n e d  p rosecu t ion . . . . "*  

* Appendix I11 a r e  t h e  l e t t e r s  from t h e  O f f i c e  o f  t h e  At to rney  Genera l .  



The response from the Executive Assistant to the Governor was; 

"Pursuant to your inquiry as to Mr. Gibneyls authorization 
to utilize facilities of his office and personnel to 
conduct legal business not relating to the Agricultural 
Employment Relations Board, I have discussed the matter 
with Mr. Gibney and informed him that such activities are 
not authorized. Whatever past misunderstandings there may 
have been as to Mr. Gibneyls right to enter into outside 
law practice, he now understands that he is not to utilize 
his state office, personnel, or other facilities to 
conduct any outside law practice."* 

CONCLUSION 

The General Counsel of the AERB appears to have used state property, supplies 

and personnel to conduct his own private legal practice. 

RECOMMENDATION 

We recommend that the use of state facilities, supplies and personnel for the 

private personal gain of the General Counsel of the AERB be stopped 

immediately. 



FINDING I11 

THE NUMBER OF UNFAIR LABOR PRACTICE CHARGES HANDLED BY THE AERB I N  FISCAL YEAR 

1977-78 APPEARS TO HAVE BEEN OVERSTATED I N  REPORTS MADE TO THE BUDGET OFFICE OF 

THE STATE DEPARTMENT OF ADMINISTRATION. I N  ADDITION, OTHER AERB ACTIVITIES ARE 

NOT ADEQUATELY DOCUMENTED. 

The AERB u s e s  t h e  number o f  u n f a i r  l a b o r  p r a c t i c e  c h a r g e s  i t  h a n d l e s  a s  one 

means t o  j u s t i f y  i ts  budget a u t h o r i z a t i o n .  Our rev iew o f  t h e  AERB r e v e a l e d  

t h a t  i n  some i n s t a n c e s  t h e  AERB h a s  coun ted  t h e  same u n f a i r  l a b o r  c h a r g e  two 

t i m e s  when accumula t ing  s t a t i s t i c a l  d a t a  f o r  budge ta ry  purposes .  A s  a r e s u l t ,  

t h e  AERB is s u b m i t t i n g  budget  i n f o r m a t i o n  t h a t  o v e r s t a t e s  i t s  a c t u a l  a c t i v i t y  

l e v e l  t o  t h e  Department o f  A d m i n i s t r a t i o n  and t h e  L e g i s l a t u r e .  I n  a d d i t i o n ,  

o t h e r  AERB a c t i v i t i e s  a r e  n o t  a d e q u a t e l y  documented. 

U n f a i r  Labor P r a c t i c e  Charges Are M i s l e a d i n g  

U n f a i r  l a b o r  p r a c t i c e  c h a r g e s  a r e  c u r r e n t l y  coun ted  by t h e  AERB as s e p a r a t e  and 

independen t  c h a r g e s  i f :  

1. The name o f  t h e  charged p a r t y  on a p r e v i o u s l y  f i l e d  charge  is  changed 

due t o  l e g a l  c i r c u m s t a n c e s ;  

2. The same compla in t  i s  f i l e d  by f a m i l y  members w i t h  d i f f e r e n t  

surnames;  and 

3. A d d i t i o n a l  v i o l a t i o n s  a r e  added t o  a p r e v i o u s l y  f i l e d  charge .  

I n  f i s c a l  y e a r  1977-78 t h e  AERB r e p o r t e d  t o  t h e  Department o f  A d m i n i s t r a t i o n  

t h a t  30 u n f a i r  l a b o r  p r a c t i c e  c h a r g e s  were f i l e d  when t h e  a c t u a l  count  a p p e a r s  

t o  be o n l y  15. F u r t h e r ,  i n  t h o s e  15 c h a r g e s  o n l y  t h r e e  d i f f e r e n t  p a r t i e s  were 

charged.  F o r  example: I n  October  1977, c h a r g e s  were f i l e d  a g a i n s t  MCOP 

(Maricopa County Organ iz ing  P r o j e c t ) .  I n  December 1977, t h e s e  same c h a r g i n g  

p a r t i e s  were a g a i n  recorded  e x c e p t  t h a t  t h e  charged p a r t y  was now t h e  Uni ted  

Farm Workers. Thus, t h e s e  b a s i c  c h a r g e s  were counted two t i m e s  by t h e  AERB as 

s e p a r a t e  and independent  cha rges .  



Table  5 summarizes t h e  number o f  u n f a i r  l a b o r  p r a c t i c e  c h a r g e s  f i l e d  w i t h  t h e  

AERB and t h e  number of p a r t i e s  charged d u r i n g  t h e  f i s c a l  y e a r  1977-78. 

TABLE 5 

COMPARISON OF THE NUMBER OF UNFAIR LABOR 
PRACTICE CHARGES FILED WITH THE AERB PER 

REPORTS SUBMITTED TO THE BUDGET OFFICE 
AND PER AUDIT 

U n f a i r  Labor 
P r a c t i c e  Charges  

F i l e d  w i t h  
t h e  AERB 

P e r  R e p o r t s  
Submi t t ed  

F i l i n g  F i l e d  F i l e d  To The P e r  
Da te  Aga ins t  BY B u d g e t o f f i c e  Audi t  

MCOP 
MCOP 
MCOP 
MCOP 
MCOP 
MCOP 
MCOP 
MCOP 

M. Okabayshi 
M. Okabayshi 
M. Okabayshi 
M. Okabayshi 

UFW 
UFW 
UFW 
UFW 
UFW 
UFW 
UFW 
UFW 
UFW 
UFW 
UFW 
UFW 
UFW 
UFW 
UFW 
UFW 
UFW 
UFW 

B & T Farms* 
G.  Matsumori* 
E v e r c r i s p  Veg.* 
Davis Packing* 
T r i p l e  T Farms* 
Phoenix  Veg.* 
J.  Okabayshi* 
T a n i t a  Farms* 
M. C a r d i e l  
J .  C a r d i e l  
H .  C a r d i e l  
L .  C a r d i e l  
T a n i t a  Farms** 
B & T Farms* 
Phoenix  Veg.* 
J .  Okabayshi* 
G .  Matsumori* 
Davis Packing* 
T r i p l e  T Farms** 
E v e r c r i s p *  
T a n i t a  Farms* 
Bodine Produce 
Bodine Produce 
Anthony Farms 
Anthony Farms 
T a n i t a  Farms 
E v e r c r i s p  
Phoenix Veg. 
G .  Matsumori 
Motion t o  D i s m i s s * "  

* Charges 1 th rough  8 and 14 th rough  21 a l l  r e l a t e  t o  t h e  "Green Onion . 
S t r i k e . "  The name o f  t h e  charged p a r t y  was merely  changed from MCOP t o  4 
UFW. A v a i l a b l e  r e c o r d s  do n o t  i n d i c a t e  t h a t  any a d d i t i o n s  o r  work was 
performed f o r  c h a r g e s  .I4 th rough  21. 

** Erroneous ly  i n c l u d e d  p e r  r e c o r d k e e p e r .  

According t o  t h e  Genera l  Counsel  o f  t h e  AERB, any change i n  a n  o r i g i n a l  and /o r  

subsequen t  c h a r g e  c o n s t i t u t e s  a new charge .  It shou ld  be no ted  however, t h a t  

t h e  ALRB i n  C a l i f o r n i a  does  n o t  f o r  example, coun t  a j u r i s d i c t i o n a l  change t o  

a n  a l r e a d y  f i l e d  charge  a s  a s e p a r a t e  charge .  



Unfair Labor Practice Investigations 

And Dismissed Unfair Labor Practice 

Charges Are Not Adequately Documented 

Since 1974, the AERB has not maintained any logs or records for informal 

investigations and in some cases, formal investigations. In addition, unfair 

labor practice charges that have been dismissed by the General Counsel of the 

AERB are not adequately documented. As a result, it is not possible to assess 

the accuracy of the number of informal investigations performed by the AERB 

from 1974 to 1979, nor is it possible to assess the appropriateness of the 

General Counsel's action in dismissing unfair labor practice charges. 

Agricultural Employment Relations Board service measurements indicate that 

since 1974, 123 informal and formal investigations have been performed. 

However, our review of AERB records revealed that since 1974, no logs or 

records have been kept for informal investigations and in some cases, formal 

investigations. Prior to 1974, informal investigative written reports were 

maintained but because of the general inactivity of the AERB informal investi- 

gative reports have been oral since 1974. 

Agricultural Employment Relations Board records also indicate that since 1974, 

the General Counsel of the AERB has dismissed 15 charges of unfair labor 

practices. However, AERB records are not adequate to document the procedures 

used by the General Counsel when investigating the dismissed charges or to 

allow for an evaluation of the appropriateness of the General Counsel's 

actions. 

CONCLUSION 

The AERB counts as separate unfair labor charges any amendments to previously 

filed charges. As a result, it appears that the AERB overstated its activity 

level in a report it submitted to the Department of Administration and the 

Legislature during fiscal year 1977-78. Further, the AERB is not adequately 

documenting unfair labor practice investigations and dismissed unfair labor 

practice charges. 

RECOMMENDATION 

We recommend that the AERB not count as separate charges amendments to 

previously filed charges. In addition, written reports should be kept of all 

investigations. Finally, all unfair labor charges which are dismissed by the 

General Counsel of the AERB should be adequately documented. 



FINDING IV 

THE AERB COULD DO MORE TO ENCOURAGE PUBLIC INPUT AND PARTICIPATION AND AERB 

MEMBERS SHOULD BE REPLACED OR REAPPOINTED WHEN THEIR TERMS EXPIRE. 

Our review of the AERB revealed two additional areas that need improvement. 

These areas are: 

1 ) The AERBts exposure to segments of the agricultural community and its 

efforts at encouraging input from the public and informing the public 

of its actions could be enhanced. 

2) Four of the current six AERB members have expired terms. 

The AERB1s Exposure To The Agricultural 

Community And Its Efforts At Informing The 

Public Could Be Enhanced 

From February 27, 1974 to July 1979, the AERB held 33 public meetings. 

However, a member of the general public attended only one of these 33 meetings. 

Although the AERB 1 )  posts notices of meetings in the Arizona State Building 

as required, 2) has prepared a pamphlet for distribution to agricultural 

laborers which outlines their rights under the Agricultural Employment 

Relations Act, and 3) the General Counsel of the AERB has given public 

speeches on the AERB1s function, additional efforts can be made by the AERB to 

promote public visibility. 

In order to assess the manner in which the AERB encourages public input and the 

extent to which the AERB informs the public of its meetings, actions, and their 

expected impact, the Office of the Auditor General conducted two surveys. One 

survey was of present and past AERB members who were asked how input from the 

public was encouraged by the AERB when promulgating rules and regulations. 

Responses from AERB members included: 



"The g roup  (AERB members) h a s  n o t  encouraged i n p u t  from 
t h e  p u b l i c . "  

"Meetings have been open b u t  n o t  a t t e n d e d  by many 
v i s i t o r s . "  

A g r i c u l t u r a l  Employment R e l a t i o n s  Board members were a l s o  asked  how t h e  AERB 

in fo rms  t h e  p u b l i c  as t o  i t s  a c t i o n s  and t h e i r  expec ted  impact .  Responses from 

AERB members inc luded :  

"No s t a n d a r d  p rocedures  a r e  f o l l ~ w e d . ~  

!'No p u b l i c  r e l a t i o n s  t o  my knowledge." 

"It does  n o t  and s h o u l d  n o t .  T h i s  is  t h e  f u n c t i o n  o f  a 
f r e e  p r e s s . "  

"Only by news r e l e a s e s  - t o  t h e  b e s t  o f  my knowledge." 

A second s u r v e y  was conducted o f  t h e  C e n t r a l  Arizona Vegetable  Growers and 

S h i p p e r s .  The C e n t r a l  Arizona Vege tab le  Growers and S h i p p e r s  was s e l e c t e d  f o r  

a s u r v e y  as many o f  i t s  members had f i l e d  c o m p l a i n t s  w i t h  t h e  AERB. Of t h e  13 

p e r s o n s  who responded t o  t h e  s u r v e y ,  f i v e  p e r s o n s  (38 p e r c e n t ) ,  s t a t e d  t h a t  

t h e y  were n o t  f a m i l a r  w i t h  t h e  AERB. 

Methods F o r  Improving 

P u b l i c  P a r t i c i p a t i o n  

M r .  Ernest  G e l l h o r n ,  former  Dean o f  Arizona S t a t e  U n i v e r s i t y  C o l l e g e  o f  Law and 

a r e c o g n i z e d  a u t h o r i t y  on a d m i n i s t r a t i v e  p rocedure  l aw,  h a s  f o r m u l a t e d  recom- 

mendat ions  f o r  improving t h e  F e d e r a l  A d m i n i s t r a t i v e  Procedures  Act .  Many o f  

t h e s e  recommended a c t i o n s  a r e  e q u a l l y  a p p l i c a b l e  t o  s t a t e  r e g u l a t o r y  bod ies .  

According t o  M r .  Gel lhorn*:  

"1. Agency o b l i g a t i o n s .  Minimum c o n s t i t u t i o n a l  r e q u i r e -  
ments a r e  i n s u f f i c i e n t  r e a s o n s  f o r  a g e n c i e s  t o  f a i l  t o  

- - -  

e x p l o r e  a p p r o p r i a t e  p rocedures  f o r  p r o v i d i n g  e f f e c t i v e  
n o t i c e  t o  t h e  a f f e c t e d  p u b l i c .  (Emphasis added) 

* Techniques o f  P u b l i c  Involvement ,  S t a t e  P l a n n i n g  S e r i e s  11, Counc i l  o f  
S t a t e  P l a n n i n g  a g e n c i e s ,  pp 12-13. T h i s  s t a t e m e n t  is  a  summary o f  G e l l -  
h o r n ' s  A r t i c l e ,  " P u b l i c  P a r t i c i p a t i o n  i n  A d m i n i s t r a t i v e  P r o c e e d i n g s , "  
Yale  Law J o u r n a l ,  Volume 8 1 ,  No. 3 ( J a n u a r y  1972) pp 398-401. 



"2. Meeting pub l i c  n o t i c e  needs. Agencies should be 
r equ i r ed  t o  provide i d e n t i f i e d ,  a c c e s s i b l e  sources  of  
in format ion  about proceedings i n  which pub l i c  p a r t i c i -  
pa t i on  i s  p o s s i b l e  ... Rt a minimum, each agency 
should : 

a .  S t r i v e  t o  provide n o t i c e  a s  f a r  i n  advance o f  t h e  
proceeding a s  pos s ib l e ;  and 

b. Prepare  a  s e p a r a t e  b u l l e t i n  i s sued  p e r i o d i c a l l y ,  
i d e n t i f y i n g  t h e  proceeding and provid ing  r e l e v a n t  
information.  

3. A t t r a c t i n g  and focus ing  pub l i c  a t t e n t i o n .  The pub l i c  
can be made aware of important  agency proceedings i n  
many ways, such a s  p r e s s  r e l e a s e s  t o  news media; 
requirements  t h a t  a p p l i c a n t s  d i r e c t l y  inform u s e r s ;  
s p e c i a l  n o t i c e  t o  governmental bodies ,  c i t i z e n  groups 
o r  t r a d e  a s s o c i a t i o n s ;  and s e p a r a t e  agency l i s t i n g s  o f  
s i g n i f i c a n t  ma t t e r s .  

Coverage i n  t h e  news media is  perhaps t h e  most 
e f f e c t i v e  way o f  reaching  t h e  average c i t i z e n ,  and 
pub l i c  i n t e r e s t  groups and agenc i e s  should make 
s p e c i a l  e f f o r t s  t o  encourage r e p o r t i n g  o f  t h e i r  
a c t i v i t i e s .  Fac tua l  p r e s s  r e l e a s e s  w r i t t e n  i n  l a y  
language should exp la in  t h e  s i g n i f i c a n c e  of  t h e  
proceedings and t h e  o p p o r t u n i t i e s  f o r  pub l i c  
p a r t i c i p a t i o n .  Releases  desc r ib ing  important  
proceedings wi th  a  l o c a l  geographica l  impact should be 
s e n t  t o  a r e a  news media. I n  major m a t t e r s ,  agenc ies  
might cons ider  p u b l i c  s e r v i c e  adver t i sements  and 
announcements over  l o c a l  b roadcas t ing  f a c i l i t i e s .  
D i r ec t  mai l ings  a r e  y e t  another  a l t e r n a t i v e . "  
(Emphasis added) 

I n  August 1975, t h e  then  Attorney General ,  Bruce E. Babb i t t ,  f u r t h e r  ampl i f i ed  

t h e s e  i d e a s  i n  a  memorandum t o  a l l  s t a t e  agenc ies .  Forms o f  p u b l i c  n o t i c e  

d i scussed  were: 

1. Newspaper Pub l i ca t i ons  

I n  many cases ,  n o t i c e  of meetings can be disseminated by provid ing  
p re s s  r e l e a s e s  t o  newspapers publ i shed  i n  t h e  a r e a  i n  which n o t i c e  is  
t o  be given. I n  a d d i t i o n ,  paid l e g a l  n o t i c e s  i n  such newspapers may 
be purchased by t h e  governing body. 



Some bodies may wish to provide a mailing list whereby persons 
desiring to obtain notices of meetings may ask to be piaced on a 
mailing list. All notices of meetings issued will then be mailed to 
those appearing on the current mailing list. 

3. Articles or Notices in Professional or Business Publications 

In addition, the governing body may obtain publication of articles or 
notices in those professional and business publications relating to 
the agency's field of regulation. 

Four Of The Current Six AERB 

Members Have Expired Terms 

Attention is needed in the appointment of AERB members. The appointment of 

AERB members is the responsibility of the Governor. A review of AERB records 

and discussions with AERB members revealed that since August of 1975, four of 

the six AERB members have been serving with expired terms of from one to four 

years, including the Chairman of the AERB whose term expired in August of 1977. 

Table 6 summarizes the AERB membership and the expiration dates for their terms 

as of June 30, 1979. 



TABLE 6 

SUMMARY OF AERB MEMBERSHIP AND THE 
EXPIRATION DATES FOR THEIR TERMS 

AS OF JUNE 30, 1979 

O r i g i n a l  
Appointment Exp i red  Reappointment 

BLAKE, Gene* 8/ 14/72 8/ 14/76 

BOICE, W i l l i a m  8/  14/72 8/ 14/74 713 1/74 

CONSAUL, John* 8/ 14/72 8/ 14/75 

HOLGATE, Edward* 8/ 14/72 8/  14/78 

MCMANUS, J a c k  8/ 14/72 8/ 14/74 713 1/74 

MONTGOMERY, J a c k  8/ 14/72 8/ 14/73 8/ 14/73 

SANDERS, Milton* 8/ 14/72 8/ 14/77 

UDALL, Jessee 8 /  14/72 8 /  14/73 8/ 14/73 

WALDEN, K e i t h  8 /  14/72 
( a l t e r n a t e )  

E x p i r e s  

8 /  14/79 

8/ 14/78 
(Resigned 11 / 15/77) 

8/ 14/78 
(Resigned 10/15/74) 

(Resigned 10/15/75) 

* Membership e x p i r e d  

CONCLUSION 

The AERB1s e f f o r t s  t o  encourage i n p u t  from t h e  p u b l i c  and in fo rm t h e  p u b l i c  as 

t o  i t s  a c t i o n s  and t h e i r  expec ted  impact  c o u l d  be enhanced.  

Also ,  AERB members have n o t  been r e a p p o i n t e d  o r  r e p l a c e d  s i n c e  J u l y  1974. A s  a 

r e s u l t ,  f o u r  o f  t h e  s i x  AERB members a r e  s e r v i n g  w i t h  e x p i r e d  t e rms .  

RECOMMENDATION 

The AERB shou ld  i n i t i a t e  a p u b l i c  awareness  program. Secondly ,  AERB members 

shou ld  be r e a p p o i n t e d  o r  r e p l a c e d  b e f o r e  t h e i r  t e r m s  e x p i r e .  



OTHER PERTINENT INFORMATION 

A s  o f  June 1 ,  1979, t h e  AERB and t h e  Attorney Gene ra l ' s  Of f i ce  have spen t  

$25,224 t o  appea l  t h e  ca se  o f  Babb i t t ,  Governor o f  Arizona vs .  United Farm 

Workers Nat ional  Union t o  t h e  United S t a t e s  Supreme Court.  These c o s t s  do not  

i nc lude  t ime spen t  by t h e  AERB1s General Counsel f o r  p repara tory  and r e sea rch  

work. Table  7 summarizes t h e  cou r t  c o s t s  i ncu r r ed  by t h e  AERB and t h e  Attorney 

Genera l ' s  Off ice .  

TABLE 7 

SUMMARY OF COURT COSTS INCURRED BY THE AERB AND 
THE ATTORNEY GENERAL'S OFFICE 

TO APPEAL THE CASE OF BABBITT, GOVERNOR OF 
A R I Z O N A  VS. UNITED FARM WORKERS NATIONAL U N I O N  

TO THE U N I T E D  STATES SUPREME COURT AS OF 
J U N E  1 ,  1979 

A g r i c u l t u r a l  Employment Re la t i ons  Board 

Costs  

Attorneys1 f e e s  
Exchange graphics  
Other p r i n t i n g  

To ta l  

Attornev Gene ra l ' s  Of f i ce  

Attorneys '  f e e s  
Exchange graphics  

To ta l  

T o t a l  S t a t e  Costs  a s  of  6/01/79 t o  Appeal 
t h e  Case t o  t h e  United S t a t e s  Supreme Court 



BRUCE BABBITT 
GOVERNOR 

0 AGRICULTURAL EMPLOYMENT RELATIONS BOARD 
1 6 8 8  WEST ADAMS, ROOM 221 

PHOENIX, ARIZONA 8 5 0 0 7  

(602) 27 1 - 5 9 8 9  

September 5, 1979 

Mr. Douglas R. Norton 
Auditor General, State of Arizona 
112 Forth Central Avenue 
Suite 600 
Phoenix, Arizona 85004 

Dear Mr. Morton: 

Enclosed please find the General Counsel's response 
to your draft of the Performance Audit Report for 
the Agricultural Employment Relations Board. 

I apologize for the delay in finalizing this report 
for your office, however, due to the shortness of 
time we were alloted, and increasing activity for 
the Board, I have found it difficult to find adequate 
time to address some of the delicate issues raised 
by your report. 

For the reasons I have stated in the introduction and 
as substantiated by the text of the rebuttal, I hope 
you will give serious consideration to my comments 
before you draft your final report. I see no reason 
why portions of Findings I, 11, and 111 should be 
included if our rebuttal helps clarify some of those 
issues. 

I should add that at all times Messrs. Kirk Schneider 
and Dwight Ochocki of your office were pleasant, con- 
genial, and cooperative. If we can be of any more 
assistance to your office, please do not hesitate to 
call on us. 

tfully y urs Rts:&,, y_S?fnyf, 

William Gibney 

WG : ms 
Enclosure 
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GENERAL COUNSEL'S RESPONSE TO PERFORMANCE AUDIT REPORT 

FINDING I : 

THE ACTIVITY LEVEL OF THE AGRICULTURAL EMPLOYMENT RELATIONS BOARD (AERB) 
HAS NOT JUSTIFIED ITS PRESENT STAFFING LEVEL, ADDITIONALLY, THIS LOW ACTIVITY 
LEVEL HAS- IMPAIRED THE AERB 'S EFFECTIVENESS AS A FORUM FOR SETTLING AGRICULTURAL 
LABOR-MANAGEMENT DISPUTES I N  ARIZONA. 

Our f i l e s  and newspaper accountings i l l u s t r a t e  t h a t  we have had: 

I. Farmworkers  r e i n s t a t e d  when u n j u s t l y  d ischarged;  

2. Prevented v io lence ,  bloodshed and d e s t r u c t i o n  of proper ty ;  

3 .  Saved a c r e s  of  va luab le  crops v i t a l  t o  t h i s  S t a t e ' s  economy; 

4. Allowed workers t o  cont inue  working al though in t imida ted  and 
threa tened  by o u t s i d e  inf luences .  

This  "success" has served t h e  needs of our  a g r i c u l t u r a l  community and t h e  publ ic  

i n t e r e s t  of t h i s  S t a t e ,  and has demonstrated t h e  ~ o a r d ' s  a b i l i t y ,  when t e s t e d ,  

t o  achieve t h e  L e g i s l a t i v e  i n t e n t  " to  prevent  t h e  un in t e r rup ted  f low of a g r i c u l -  

t u r a l  products." 

More important ly,  however, i t  should be explained why t h e  l e v e l  of a c t i v i t y  has 

been so  low during t h e  p a s t  seven years .  From t h e  very  o u t s e t ,  t h e  A g r i c u l t u r a l  

Employment Rela t ions  Act was chal lenged i n  Federa l  Court by one o f  t h e  l a r g e s t  

Unions t h a t  t h e  Act endeavors t o  l e g i s l a t i v e l y  c o n t r o l  t h e i r  a t tempt  t o  organize  

a g r i c u l t u r a l  l abo r  - t h e  United Farm Workers, A s  i n  t h e  i n s t a n t  ca se ,  i f  a  

pa r ty  cha l lenges  a  law t h a t  d i r e c t l y  a f f e c t s  t h e  o b j e c t i v e s  and very e x i s t e n c e  

of t h a t  pa r ty ,  i t  i s  only n a t u r a l  t h a t  they  would not  want t o  compromise t h e i r  

p o s i t i o n  wi th  r e spec t  t o  t h a t  cha l lenge  by s u b j e c t i n g  themselves t o  t h e  c o n s t r a i n t s  

of t h e  very law they seek  t o  have abol i shed .  That would be l i k e  l o s i n g  t h e  b a t t l e  

while  wa i t i ng  t o  l o s e  t h e  war. It was the  un ion ' s  hope and i n t e n t i o n  t h a t  by 

a b s t a i n i n g  o rgan iza t iona l  e f f o r t s  i n  Arizona pending t h e  c o n s t i t u t i o n a l  r u l i n g ,  - 
t h a t  some day t h e r e  would no t  be a  law t o  p r e s c r i b e  labor/management c o n s t r a i n t s .  

No one wants t o  g ive  i n  t o  l e g i s l a t i v e  c o n t r o l  i f  a t  some d a t e  t h e  a p p l i c a t i o n  of 

t h a t  law may become moot. 



Thi s  was evidenced i n  t h e  1930's  on t h e  Federa l  l e v e l  by t h e  National  Labor 

Rela t ions  Board, weathering the  stormy f i r s t  fou r  years  of i t s  ex i s t ence  when 

they handled only 40 cases  because of t h e  wrath of lawsui t s  f i l e d  by t h e  Unions 

sought t o  be c o n t r o l l e d  by t h e  NLRA. Although t h e  Performance Audit  Report 

r e f e r s  t o  t h e  C a l i f o r n i a  Act on occasion,  i t  d e c l i n e s  t o  o f f e r  any of t h e  above 

information. I n  a d d i t i o n ,  i t  neg lec t s  t o  s t a t e  t h a t  Cesar Chavez, P re s iden t  a 
of t h e  United Farm Workers, was a co-author  of t h e  C a l i f o r n i a  Act. 

The r e p o r t  a l s o  seems t o  pay very  l i t t l e  a t t e n t i o n  t o  t h e  f a c t  t h a t  f o r  nea r ly  

15 months dur ing  t h e  l a s t  18 months, t h e  Arizona Board was under a Court ordered 

in junc t ion  p r o h i b i t i n g  i t  from e x e r c i s i n g  any enforcement of t h e  Arizona Act. 

A t  one poin t  i n  t h e  r e p o r t ,  a s ta tement  is made t h a t  t he  p re sen t  General Counsel 

admits t h a t  i n  t h e  p a s t  yea r ,  80 t o  90% of h i s  t ime was spen t  on un re l a t ed  Board 

a c t i v i t i e s .  Taking t h i s  s ta tement  ou t  of con tex t ,  t h e  r e p o r t  d id  not  bo ther  t o  

inc lude  t h e  f a c t  t h a t :  

1. The Board was enjoined from performing i t s  d u t i e s  dur ing  
t h i s  per iod;  

2. An a t tempt  t o  circumvent t h e  i n j u n c t i o n  would have subjec ted  
t h e  General Counsel and t h e  Board t o  contempt of Court v io-  
l a t i o n s .  

Although t h e  Auditor  i s  s t i l l  dubious, perhaps t h i s  ques t ion  of a c t i v i t y  l e v e l  

is  now moot s i n c e  t h e  a c t i v i t y  l e v e l  i n  t h e  p a s t  month has increased  over  t h e  

record r e f l e c t e d  dur ing  t h e  p a s t  seven years .  (See a t t ached  Publ ic  Docket Log 

f o r  Unfair  Labor P r a c t i c e s  and P e t i t i o n s  f o r  E lec t ion ,  Appendix I). 

The Auditors  concluded t h a t  t h e  ~ o a r d ' s  low l e v e l  of  a c t i v i t y  may cont inue.  

Although i t  i s  impossible  t o  p r e d i c t  t h e  f u t u r e  of a g r i c u l t u r a l  l abor  i n  Arizona, 

i t  appears t h e  t rend  has reversed  i t s e l f .  (See Richard ~ a r c i a ' s  l e t t e r  of  

August 27, 1979, Appendix II), Since J u l y  30, 1979, we have had e i g h t  u n f a i r  

l abo r  p r a c t i c e  charges f i l e d  wi th  t h e  Board, and have conducted t h r e e  e l e c t i o n s ,  

wi th  one more t o  be conducted on September 19 ,  1979. 

I have a l s o  been contac ted  by Lupe Sanchez concerning e l e c t i o n s  t h a t  may be held 

a t  c i t r u s  farms i n  Maricopa County. He s t a t e d  t h a t  he has read where a Union 

i n  Yuma has been v i c t o r i o u s  i n  some r e p r e s e n t a t i o n  e l e c t i o n s  conducted by t h e  

Board, and inqui red  a s  t o  what t h e  procedures a r e  f o r  p e t i t i o n i n g  by Unions. 



Moreover, Board I n v e s t i g a t o r ,  Gus Oviedo, has contac ted  t h e  United Farm worker 's 

o f f i c e  i n  E l  Mirage where he learned  t h a t  when t h e  c o n t r a c t s  now being nego- 

t i a t e d  i n  C a l i f o r n i a  a r e  completed, an organiz ing  committee w i l l  be coming i n t o  

t h e  Valley f o r  purposes of organiz ing  green onion workers. Whether t h e  UFW 

chooses t o  organize  w i t h i n  o r  without  t h e  provis ions  of  t h e  AEU i s  meaningless; 

r ega rd l e s s  of t h e i r  conduct it w i l l  r e q u i r e  cons iderably  more work f o r  t h e  Board. 

I f  we can use  any of t h e  foregoing a s  a  barometer f o r  measuring t h e  l e v e l  of  

a c t i v i t y  we can expect ,  it seems q u i t e  c e r t a i n  t h a t  i t  i s  u n f a i r  t o  compare t h e  

a c t i v i t y  l e v e l s  before  and a f t e r  t h e  Supreme c o u r t ' s  d e c i s i o n  of June 5 ,  1979. 

I might a l s o  add t h a t  t h e  Supreme Court,  i n  i t s  dec i s ion ,  admonished t h e  United 

Farm Workers t o  t e s t  t h e  provis ions  of t h e  Arizona law a s  i t  should have done 

from i t s  incept ion .  

Assuming arguendo, however, I conclude t h a t  even i f  c u r r e n t  a c t i v i t y  l e v e l  de- 

c r e a s e s ,  t h a t  t h e  previous low l e v e l  of a c t i v i t y  o r  t h e  p o s s i b i l i t y  of l i t t l e  

a c t i v i t y  i n  t h e  f u t u r e ,  does no t  warrant  a  r educ t ion  i n  work force .  It i s  impera- 

t i v e  when dea l ing  wi th  t h i s  h igh ly  v o l a t i l e  and s e n s i t i v e  a r e a ,  and wi th  thousands 

of workers who do not  understand English,  never  mind t h e  law, t o  e s t a b l i s h  a  

r appor t  between t h e  Board and those  it a t tempts  t o  serve.  To lend c r e d i b i l i t y  t o  

t h e  Board by providing f o r  a cons t an t  t r u s t  i n  t h e  e x p e r t i s e  of t h e  people con- 

duc t ing  t h e  Board's a f f a i r s ,  is an  important f a c t o r  t h a t  cannot be taken  l i g h t l y .  

Experts i n  t h e  a r e a  of a g r i c u l t u r a l  l abo r  law a r e  r a r e  commodities and t o  i n t e r r u p t  

o r  f a l l  s h o r t  i n  t h i s  e x p e r t i s e  would do l i t t l e  t o  advance t h e  r e p u t a t i o n  of t h e  

Board and o b j e c t i v e s  of t h e  Act. 

Since i t s  i ncep t ion ,  t h e  Board has c o s t  t h e  S t a t e  approximately $80,000 a  yea r ,  a  

small  amount when compared t o  t h e  peace and harmony w i t h i n  t h e  a g r i c u l t u r a l  indus- 

t r y  it has provided. An a d d i t i o n a l  savings of  $20,000 t o  $30,000 a  y e a r ,  a s  advo- 

ca ted  by t h e  Auditor ,  appears  t o  be of l i t t l e  s i g n i f i c a n c e  when compared t o  t h e  

l a c k  of c o n t i n u i t y ,  t r u s t  and e x p e r t i s e  t h a t  may r e s u l t  due t o  t h e  state 's  squander- 

ing. 

We must a l s o  look a t  t h e  ~ u d i t o r ' s  sugges t ion  t o  h i r e  an  o u t s i d e  a t t o r n e y  t o  s i t  

on an  ad hoc b a s i s  a s  genera l  counsel  f o r  t h e  Board. I suggest  t h a t  t h e i r  example 

only touches t h e  t i p  of  t h e  iceberg.  The d a i l y  c o s t s  they  have quoted us  might 

appear t o  be c o s t  e f f i c i e n t ,  i f  a l l  we a r e  concerned wi th  a r e  t h e  number of  days 

3 



a genera l  counsel  may spend a t  an  a c t u a l  hear ing  o r  t r i a l .  Even with l imi t ed  

a c t i v i t y ,  t h e  i n v e s t i g a t o r  and genera l  counsel ,  p r i o r  t o  t r i a l ,  must spend 

numerous hours in te rv iewing  wi tnes ses ,  t ak ing  a f f i d a v i t s ,  perform i n c i d e n t a l  

i n v e s t i g a t i o n s ,  o b t a i n  m a t e r i a l s  and e x h i b i t s ,  prepare r e p o r t s ,  complaints ,  

motions, and suppor t ive  b r i e f s  be fo re  t h e  t r i a l  even begins ,  and, of course ,  

t h e r e  a r e  always pos t  t r ial  memorandum, motions and appea ls  w i th  accompanying 

o r a l  argument, and t h e  never ending con t inua l  a t tempt  t o  d iscover  o r  adduce 

new evidence and testimony. This i s  a l l  very  time consuming, and only a  f u l l -  
a 

time genera l  counsel ,  o r  r e t i r e d  a t t o r n e y ,  would have t h e  time t o  adequate ly  

f u l f i l l  t h e  d u t i e s .  Case i n  po in t  was t h e  green onion s t r i k e  of 1977. M r .  

Oviedo and I worked approximately twelve hours a  day, s i x  t o  seven days a  week, 

f o r  approximately s i x  weeks. Much of my t ime was spen t  prepar ing  f o r  c o u r t ,  

and i n  cou r t .  Much of M r .  ov iedo ' s  time was spent  i n  t h e  f i e l d s  ga the r ing  

wi tnesses  and evidence f o r  me t o  u s e  a t  t r i a l .  A p r i v a t e  i n v e s t i g a t o r  and p r i -  

v a t e  a t t o r n e y  would have t o  g ive  up t h e i r  f u l l - t i m e  p r a c t i c e  t o  accept  a  p a r t -  

t ime job a s  descr ibed  he re in .  This  is t r u e  even wi th  a  low l e v e l  of a c t i v i t y .  

An a t t o r n e y  and i n v e s t i g a t o r  would have t o  be paid by t h e  hour o r  be on r e t a i n e r ,  

because they would never accept  such a  con t r ac t  which would f o r c e  them t o  l e t  

t h e i r  own p r a c t i c e  be handled by someone e l s e .  

I submit t h a t  a l though on paper ,  perhaps, t h e  Aud i to r ' s  recommendations look 

c o s t - e f f e c t i v e ,  when i n  a c t u a l i t y ,  they a r e  imprac t i ca l ,  and probably cost-waste- 

f u l ,  notwithstanding t h e  l a c k  of c o n t i n u i t y ,  t r u s t  and e x p e r t i s e  - v i t a l  elements 

when achieving maximum c r e d i b i l i t y  f o r  any agency. 
a 

I a l s o  must wonder where such an  a t t o r n e y  would be loca ted .  Would he  have a  

background i n  l abo r  law? Has he represented  labor? O r  management? If we h i r e  

a n  a t t o r n e y  who has a  l abo r  background t o  handle ma t t e r s  of labor  and one with a  

management background t o  handle those  ma t t e r s  of management, what would happen 

when counterclaims o r  cross-claims were f i l e d  and both s i d e s  now need t o  be 

represented  by t h e i r  r e s p e c t i v e  genera l  counsels .  This  would cause a  b u i l t - i n  

c o n f l i c t  of i n t e r e s t ,  having two a t t o r n e y s ,  obs t ens ib ly  r ep re sen t ing  t h e  S t a t e  
a 

of Arizona, on oppos i te  s i d e s  of t h e  fence. I f  i n s t e a d ,  t h e  cont rac ted  a t t o r n e y  

has no labor  background, then  the  r e p u t a t i o n  of t h e  ~ o a r d  w i l l  l o s e  t h e  c r e d i -  

b i l i t y  t h a t  I have r e f e r r e d  t o  e a r l i e r .  The bottom l i n e  i s ,  I f ind  i t  d i f f i c u l t  

t o  be l i eve  t h a t  t h e  Aud i to r ' s  recommendation i s  i n  f a c t  c o s t - e f f e c t i v e .  To the  

con t r a ry ,  I f i n d  it imprac t i ca l ,  



I f i n d  i t  i r o n i c  t h a t  I am now i n  t h e  process  of h i r i n g  a pa r t - t ime  i n v e s t i g a t o r  

and c l e r i c a l  t o  supplenent  our  c u r r e n t  s t a f f ,  so  t h a t  we may more e f f i c i e n t l y  

and exped i t i ous ly ,  and i n  t u rn ,  more economically,  s e r v e  t h e  needs of t h e  people. 

It i s  our  p o s i t i o n  t h a t  i f  t h e  c u r r e n t  t r end  cont inues ,  we w i l l  need s t i l l  

a d d i t i o n a l  s t a f f ,  o f f i c e s ,  and t h e  re ins ta tement  of an  execut ive  sec re t a ry .  

Poss ib ly ,  we could be merged wi th  another  agency, bu t  we would s t i l l  r e q u i r e  t he  

same number of s t a f f ,  and o f f i c e  space and equipment. More impor tan t ly ,  however, 

we would l o s e  t h e  autonomy necessary  t o  d i v e s t  and devoid ourse lves  of any out -  

s i d e  o r  p o l i t i c a l  in f luence .  

There i s  no nexis  o r  connect ion between t h e  success  of t he  l i m i t e d  a c t i v i t y  wi th  

t h e  a b i l i t y  f o r  t h e  Board t o  respond t o  t h e  needs of t h e  pub l i c ,  I f  t h e r e  have 

been only minimal l abo r  d i s p u t e s ,  then  the  l e v e l  of need has a l s o  been minimal. 

I f  t h e r e  is  l i t t l e  o r  no a c t i v i t y  (poss ib ly  due t o  t h e  impending a p p l i c a t i o n  of  

l e g i s l a t i v e  c o n s t r a i n t s  l e v i e d  by t h e  AERA and t h e  watchful  eye of t h e  AERB) then 

t h e r e  is l i kewise  l i t t l e  o r  no need. Conversely, t h e  wish of t h e  people has been 

f u l f i l l e d  t o  i n s u r e  t h e  un in t e r rup ted  f low of  a g r i c u l t u r e ,  t h e  primary need of 

our  a g r i c u l t u r a l  indus t ry .  Using t h e  l e v e l  of a c t i v i t y  a s  a  y a r d s t i c k  t o  measure 

t h e  Board's a b i l i t y  t o  respond t o  t h e  needs of  t h e  people,  is a n  u n f a i r  and an  

erroneous barometer, a t tempt ing  t o  compare apples  wi th  oranges,  o r ,  t o  compare an 

o b j e c t i v e  "need1' wi th  a n  uncont ro l led  v a r i a b l e  "ac t iv i ty"  t h a t  does not  neces- 

s a r i l y  o r  may o r  may n o t  a f f e c t  t h e  o b j e c t i v e ,  j u s t  a s  when t h e  end does no t  

n e c e s s a r i l y  j u s t i f y  t h e  means. In  o the r  words, t h e  o b j e c t i v e  of  prevent ing  the  

unin ter rupted  flow of a g r i c u l t u r a l  products  could b e t t e r  s e r v e  t h e  needs of t h e  

pub l i c  o r  could be  f u l l y  accomplished, i f  t h e r e  were no l abo r  d i s p u t e s  whatso- 

ever .  Therefore,  t h e  ~ o a r d ' s  record  of measurable a c t i v i t y  would be zero ,  bu t  

we w i l l  have achieved our  s t a t u t o r y  ob jec t ives .  

Circumvent ion  

The General Counsel agrees  t h a t  Sec t ion  23-1393A should be amended so  t h a t  under 

c e r t a i n  s i t u a t i o n s  agrieved p a r t i e s  w i l l  no t  be a b l e  t o  circumvent t h e  d u t i e s  and 

func t ions  of t h e  AERB. Moreover, 1 have, on numerous occasions urged t h i s  r e v i s i o n  

t o  t h e  Governor, Attorney General and t h e  Leg i s l a tu re .  This  c o n f l i c t  could be 

e a s i l y  r e c t i f i e d  by simply providing i n  t h e  same provis ion  t h a t  agr ieved  p a r t i e s  

may p e t i t i o n  i n  Super ior  Court only f o r  damages, done so  i n  conjunct ion  wi th  u n f a i r  

l a b o r  p r a c t i c e  charges t h a t  have a l ready  been f i l e d  w i t h  t h e  ~ o a r d .    his i s  how 



i t  is  done i n  C a l i f o r n i a  and under t h e  NLRB. According t o  my information,  it 

appears  t h a t  most f a c t i o n s  i n t e r e s t e d  i n  t h e  provis ions  of t h e  AEU would 

ag ree  t o  t h i s  r e v i s i o n ,  However, it should be noted t h a t  du r ing  t h e  green 

onion s t r i k e  of 1977, agrieved p a r t i e s  have discovered t h a t  t h e  most econom- 

i c a l  and e f f i c i e n t  way of r e so lv ing  l abo r  d i s p u t e s  i s  through t h e  e x p e r t i s e  

of t h e  Board, r a t h e r  than  t h e  Super ior  Court ,  who seldomly handles  l abo r  mat te rs .  

A s  per  t h e  NLRB, t h e  AERB was c r e a t e d  t o  s p e c i f i c a l l y  r e s o l v e  l abo r  d i s p u t e s  
a 

with  a n  e x p e r t i s e  normally lacking  by c o u r t s  of genera l  j u r i s d i c t i o n .  

On t h e  o t h e r  hand, however, i t  i s  t h e  General counse l ' s  op in ion  t h a t  t h e  c e r t i f i -  

c a t i o n  procedures provided by t h e  AERA do n o t  a l low f o r  circumvention of  t h e  

~ o a r d ' s  ope ra t ions ,  I f  informal  r ecogn i t i on  agreements a r e  contes ted  by ou t s ide  

p a r t i e s  t h e  apparent  circumvention of t h e  c e r t i f i c a t i o n  procedures can be thwarted 

by t h e  Board. I n  some cases ,  a s  is  wi th  t h e  NLRB'S informal r ecogn i t i on  pro- 

ceedings,  management and l abo r  f i n d  i t  mandatory i f  no t  impera t ive  t o  seek  expe- 

d i t i o u s  r e s o l u t i o n s  of v o l a t i l e  l abo r  d i s p u t e s ,  which then  r e q u i r e s  s imp l i f i ed  

informal  c e r t i f i c a t i o n  by t h e  Board. However, i t  i s  our  opin ion ,  now t h a t  t he  

Supreme Court has  upheld t h e  c o n s t i t u t i o n a l i t y  of t h e  Act ,  t h a t  more and more 

unions and growers w i l l  f i n d  it i n  t h e i r  favor  t o  be c e r t i f i e d  by t h e  Board pursu- 
a 

a n t  t o  a  formal e l e c t i o n  r a t h e r  than an  informal c e r t i f i c a t i o n  procedure. Under 

informal agreements, t h e r e  a r e  c e r t a i n  advantages given t o  t h e  employer i n  r e t u r n  

f o r  h i s  cooperat ion t o  e n t e r  i n t o  t h e  informal  agreement. Conversely, t h e  union 

knows now t h a t  those  advantages a r e  n o t  worth t h e  disadvantages t h a t  w i l l  then 

confront  t h e  union concerning t h e  l a c k  of good f a i t h  barga in ing  on the  p a r t  of 

t h e  grower. See A g r i c u l t u r a l  Employment Re la t ions  Act Sec t ion  23-1385.A(5) and 

B(4). This  new out look  may be i l l u s t r a t e d  by t h e  r ecen t  r a s h  of  e l e c t i o n s  held 

by t h e  Board ( see  Appendix I). 



FINDING I1 

THE OFF ICE FACILITIES OF THE AGRICULTURAL EMPLOYMENT RELATIONS BOARD 
APPEAR TO HAVE BEEN USED BY THE GENERAL COUNSEL OF THE AERB TO CONDUCT 
PRIVATE BUS INESS . 
This po r t i on  of  t h e  r e b u t t a l  w i l l  be comprised of  a  two-pronged defense  of my 

a c t i o n s  concerning t h e  p r i v a t e  p r a c t i c e  I engage i n  from my S t a t e  o f f i c e ,  

F i r s t ,  a  s u b s t a n t i v e  a t t a c k  based on t h e  a u t h o r i t y  I have been g iven  t o  conduct 

a  p r i v a t e  p r a c t i c e ,  and secondly,  a  p rocedura l  a t t a c k  concerning t h e  Audi tor  

~ e n e r a l ' s  a u t h o r i t y  t o  pursue t h i s  i s s u e  a f t e r  t h e  proper  a u t h o r i t y  ( t h e  Attorney 

~ e n e r a l ' s  o f f i c e )  has  dec l ined  prosecut ion  o f  t h e  m a t t e r  and dismissed t h e  case.  

(See Appendix 111.) 

Au tho r i t y  t o  Conduct P r i v a t e  P r a c t i c e  from S t a t e  O f f i c e  

I n  February,  1975, when I f i r s t  l e a rned  o f  t h e  pending appointment of t h e  General 

Counsel t o  t h e  AERB by t h e  Governor, I was t o l d  by A 1  Rogers, a   overn nor's a i d e  

who h i r e d  m e ,  Bob Dickelman t h e  immediate p a s t  General Counsel,  and a  number of  

o t h e r  a t t o r n e y s  who were e i t h e r  aware of  t h e  p o s i t i o n  o r  were apply ing  f o r  t h e  

p o s i t i o n ,  t h a t  t h e  n i c e s t  f e a t u r e  about t h e  General counse l ' s  p o s i t i o n  was t h a t ,  

a s  a  s p e c i a l  counsel  i n  t h e  l i m i t e d  a r e a  of  a g r i c u l t u r a l  l a b o r  law, and due t o  

per iods  of  i n a c t i v i t y ,  t h a t  t h e  General Counsel could conduct a  p r i v a t e  p r a c t i c e .  

Although I have never  considered my a u t h o r i t y  t o  conduct a  law p r a c t i c e  from my 

S t a t e  o f f i c e ,  i t  does seem p e r f e c t l y  n a t u r a l  f o r  m e  t o  assume, i n h e r e n t  i n  t h a t  

a u t h o r i t y  t o  have a  p r i v a t e  p r a c t i c e ,  i s  t h e  permission t o  conduct t h a t  p r a c t i c e  

from my o f f i c e  a s  long a s  I avoid c o n f l i c t s  of  i n t e r e s t ,  and u s e  good judgement 

and sound d i s c r e t i o n .  I was never  t o l d  whether t h i s  p r a c t i c e  could o r  could n o t  

be conducted from my S t a t e  o f f i c e .  However, because I am a  f u l l - t i m e  exempt 

employee of  t h e  S t a t e ,  and I know t h a t  my primary r e s p o n s i b i l i t y ,  t h a t  of  General 

Counsel, i t  i s  t h e r e f o r e  impera t ive  t h a t  I be  t o t a l l y  a c c e s s i b l e  t o  t h e  Board i n  

o rde r  t o  f u l f i l l  those  r e s p o n s i b i l i t i e s .  It i s  l o g i c a l  t o  me, t h a t  a u t h o r i t y  t o  

have a  p r i v a t e  p r a c t i c e  from my S t a t e  o f f i c e  was i m p l i c i t  because of my f u l l -  

t i m e  s t a t u s  and my r e s p o n s i b i l i t i e s  t o  t h a t  pos i t i on .  I a l s o  b e l i e v e  t h a t  i n  

o rde r  t o  main ta in  my p r i o r i t i e s ,  t h a t  occupying two d i f f e r e n t  o f f i c e s  would pre- 

s e n t  c e r t a i n  c o n f l i c t s  t h a t  may impair  my a b i l i t y  t o  s e r v e  i n  e i t h e r  c a p a c i t y  t o  

my f u l l e s t  ex t en t .  Accordingly a s  long a s  my a b i l i t y  t o  s e r v e  a s  ~ e n e r a l  Counsel 

ha s  no t  been impaired, and a s  long a s  t h e r e  a r e  s l a c k  pe r iods ,  a s  a  s p e c i a l  counsel ,  

I should be  allowed t o  cont inue  my p r i v a t e  p r a c t i c e  from my S t a t e  o f f i c e .  



I ag ree ,  however, t h a t  I should no t  u s e  S t a t e  s u p p l i e s ,  which would n a t u r a l l y  

c o n s t i t u t e  an  e x t r a  expense on t h e  S t a t e ,  but  t h a t  t h e  use  of  my o f f i c e  space 

and my s e c r e t a r y ,  when convenient and appropr i a t e ,  should be included under my 

a u t h o r i t y  t o  have a p r i v a t e  p r a c t i c e ,  I conclude t h a t  a s  long a s  t h e r e  a r e  

l e v e l s  of  i n a c t i v i t y  f o r  my s e c r e t a r y  and I, assuming they  may cont inue ,  n e i t h e r  

of us should have t o  be i d l e ,  i f  t h e r e  i s  something w e  could be doing. I should 

inc lude ,  however, t h a t  i n  t h e  p a s t  four  yea r s ,  I have only served n i n e  c l i e n t s ,  

who a r e  a l s o  f r i e n d s  of  mine, i n  p r i v a t e  mat te rs ,  Because my a s s o c i a t e ,  Michael 

Beers, handles  most of  t h e  w r i t t e n  m a t e r i a l  ( so l e ly  t o  avoid t h e  p o s s i b i l i t y  of 

c o n f l i c t s  i n  my capac i ty  a s  a S t a t e  o f f i c i a l )  my s e c r e t a r y  has only  had t o  type 

two pleadings and two j o i n t  s t a t emen t s ,  i n  a d d i t i o n  t o  some cover  l e t t e r s  t o  

M r .  Beers dur ing  t h a t  t ime frame, I n  f a c t ,  on s e v e r a l  occasions,  e i t h e r  my 

c l i e n t s  o r  myself ,  when necessary ,  have typed c e r t a i n  documents ( s e e  Appendix 

111). It i s  a l s o  our  p o s i t i o n  t h a t  c e r t a i n l y  what Mrs. Olds does on h e r  own time, 

dur ing  c o f f e e  breaks ,  lunch hours and evening hours ,  i n  a d d i t i o n  t o  t h e  "dead a 
periods" is  h e r  own opt ion.  

Although I have no t  seen a copy of t h e  l e t t e r  M r .  Beers s e n t  t o  t h e  Auditor General 

concerning our  a s s o c i a t i o n ,  I do wish t o  have t h a t  l e t t e r  included a s  p a r t  of t h i s  a 
response.+: I assume t h a t  i t  po in t s  ou t  our  agreement of a s s o c i a t i o n  and t h e  pur- 

poses t h a t  M r .  Beers is t o  perform a s  a r e s u l t  of t h a t  a s s o c i a t i o n .  A 1 1  of t he  

cases  t h a t  I have handled, a s  I s t a t e d  e a r l i e r ,  have been f o r  f r i e n d s ,  and a t  no 

time have I ever  represented  t o  them, o r  have they eve r  thought t h a t  they were 

being represented  by t h e  S t a t e  of Arizona. A l l  of them know t h a t  my primary o b l i -  

ga t ion  i s  t o  my S t a t e  job and t h a t  my i n t e g r i t y  and l o y a l t i e s  must f i r s t  l i e  wi th  

t h a t  r e s p o n s i b i l i t y  a s  General Counsel ( see  Appendices V and VI). 

A l l  of the  Attorneys t h a t  I have worked wi th  o r  opposed, i n  both my p r i v a t e  prac- 

t i c e  and my S t a t e  job, know t h a t  I conduct a p r i v a t e  p r a c t i c e ,  a s  a s i d e l i g h t ,  

and on many occasions I conduct both my p r i v a t e  p r a c t i c e  and my S t a t e  business  

from my home, s o l e l y  so  t h a t  I w i l l  always be a v a i l a b l e  t o  my p r i v a t e  c l i e n t s  and 

t o  those  who I se rve  a s  a S t a t e  o f f i c i a l .  This  has been t h e  c a s e  day o r  n i g h t ,  

weekdays o r  weekends. On one occasion I dec l ined  t o  accept  a c a s e  because of t h e  

p o s s i b i l i t y  of a c o n f l i c t  wi th  a S t a t e  agency. Likewise, one t ime I had t o  post-  

pone a depos i t i on ,  when M r .  Beers could not  a t t e n d ,  because i t  c o n f l i c t e d  with 

some S t a t e  business  I was conducting. 

* See Appendix V of a u d i t  r e p o r t .  
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I should a l s o  inc lude  t h e  f a c t  t h a t  l a s t  year  my income, a s  r epo r t ed  t o  t h e  

I n t e r n a l  Revenue Se rv i ce ,  included only  $600 from funds rece ived  due t o  my 

p r i v a t e  p rac t i ce .  It appears t h i s  yea r ,  because one of my remaining cases  has 

been s e t t l e d ,  t h a t  I should have an  a d d i t i o n a l  income of nea r ly  $3,000, These 

amounts a r e  no t  l a r g e  by any means, bu t  they do mean a  g r e a t  d e a l  t o  me and I 

do no t  want t o  g ive  them up, I t h i n k  i t ' s  important f o r  me t o  cont inue  i n  

p r i v a t e  p r a c t i c e ,  when appropr i a t e ,  i n  o rde r  t o  keep my f e e t  wet i n  t h e  p r i v a t e  

s ec to r .  My p o s i t i o n  wi th  t h e  S t a t e  i s  an exempt appointed p o s i t i o n  t h a t  could 

be terminated a t  any time, and r e t a i n i n g  p r i v a t e  l i t i g a t i o n  i s  some insurance  

f o r  me, i f  t h a t  were t o  happen. 

I would a l s o  l i k e  t o  r a i s e  a  r a t h e r  s t r o n g  ob jec t ion  t o  ano the r  s ta tement  made 

by t h e  Aud i to r ' s  Report t h a t  has been taken ou t  of contex t  and t h e r e f o r e  is  a  

gross  misrepresenta t ion .  I n  F inding  I of  t h e  Performance Audit  Report it i s  

s t a t e d  t h a t  t h e  "present  General Counsel admits t h a t  du r ing  t h e  p a s t  yea r ,  80 t o  

90% of h i s  time was spent  on un re l a t ed  Board a c t i v i t y . "  As I pointed o u t  i n  my 

r e b u t t a l  t o  Finding I, t h a t  a l though the  s ta tement  i s  t r u e ,  t h e  f a c t s  should 

have been added wi th in  t h a t  paragraph, t h a t  dur ing  t h a t  same t ime per iod ,  I was 

enjoined from a c t i n g  a s  ~ e n e r a l  Counsel f o r  even one per  c e n t  of t h e  time. It 

a l s o  f a i l s  t o  i n d i c a t e  t h a t  when I made t h a t  s ta tement ,  I a l s o  s a i d  t h a t  most of 

t h e  t ime I have nothing t o  do because of t h e  i n j u n c t i o n ,  b u t  t h a t  i f  I do any- 

t h ing  a t  a l l ,  i t  was probably something un re l a t ed  t o  Board a c t i v i t y .  This  gener- 

a l l y  means t h a t  I spent  a  couple hours a  week doing un re l a t ed  business .  The 

conclusion is ,  t h e r e f o r e ,  t h a t  80 o r  90% of  very l i t t l e  i s  even l e s s .  

I have never kept  my p r i v a t e  p r a c t i c e  a  s e c r e t  from anyone. I have no reason to.  

It has been repor ted  i n  numerous f e a t u r e  a r t i c l e s ,  i n  newspapers, and on r a d i o  

and t e l e v i s i o n ,  and i t  was r e l i e d  upon l a s t  year  by t h e  Mayor's Committee on t h e  

Employment of t h e  Handicapped when I was t h e  r e c i p i e n t  of t h e  Runner-Up t o  t h e  

Handicapped Employee of t h e  Year. Because of my s e r v i c e  t o  t h e  community i n  a  

number of a r e a s ,  and my a b i l i t y  i n  t h e  l e g a l  p ro fe s s ion ,  I have been appointed 

by t h e  Governor t o  s e v e r a l  d i f f e r e n t  advisory  boards. In  a l l  endeavors,  how- 

ever ,  I am known f i r s t  a s  a  Spec ia l  Counsel t o  t h e  Governor, and I w i l l  no t  com- 

promise t h a t  r epu ta t ion .  
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t i o n  t o  Concern I t s e l f  wi th  t he  General ~ o u n s e l ' s  P r i v a t e  P r a c t i c e  a s  P a r t  of 
Its Performance Report. 

I a p p r e c i a t e  t h e  f a c t  t h a t  during t h e  course  of a  r o u t i n e  performance a u d i t ,  

t h a t  t h e  Auditor  bel ieved t h a t  they  revea led  some i l l e g a l  conduct on t h e  p a r t  

of t h e  General Counsel, and t h e r e a f t e r  f u l f i l l e d  t h e i r  du ty  and o b l i g a t i o n  a s  

both a  r e p r e s e n t a t i v e  of t h e  S t a t e  and a  concerned c i t i z e n  by n o t i f y i n g  t h e  

proper  a u t h o r i t i e s  of t h e i r  a l l eged  d i scove r i e s .  These apparent  f i nd ings ,  

however, were only co inc iden ta l  t o  t h e  purpose of a  performance a u d i t  r e p o r t  

and have no b a s i s  f o r  i n c l u s i o n  i n  t h e  r e p o r t  i t s e l f .  According t o  t h e  Perform- 

ance Audit  Report,  t h e r e  a r e  n ine  s t a t u t o r y  f a c t o r s  t o  be considered t o  proper ly  

conduct a  performance a u d i t  of t h e  AERB. Nowhere i n  t he  n i n e  f a c t o r s  l i s t e d  is  

t h e r e  any s t a t u t o r y  j u r i s d i c t i o n  o r  s t a t u t o r y  a u t h o r i t y  o r  o t h e r  du ty  o r  obl iga-  

t i o n  t o  cont inue  t h i s  ma t t e r  beyond t h a t  of lodging a  complaint wi th  t h e  only 

agency t h a t  does have t h e  a u t h o r i t y  t o  i n v e s t i g a t e  and prosecute  t h e s e  mat te rs .  

It appears  t o  me t h a t  a l though t h e  Attorney General has dismissed t h e  ma t t e r ,  

t h a t  f o r  some unforeseen reason ,  t h e  Auditor  Genera l ' s  Of f i ce  chooses t o  pursue 

it, even though i t  i s  beyond t h e  scope of t h e i r  a u t h o r i t y ,  and t h e r e f o r e  it 

seems cur ious  t o  me why n e a r l y  a  t h i r d  of t h e  Report concerns i t s e l f  wi th  an 

i s s u e  t h a t  i s  beyond t h e i r  purview and towi t  I have been exonerated by those  

t h a t  have t h e  a u t h o r i t y  t o  prosecute ,  

In  May I spoke wi th  Dale Pont ius ,  l e g a l  counsel t o  t he  Governor, who informed 
a 

me of t hese  a l l e g a t i o n s .  He s t a t e d  t h a t  I may cont inue my p r a c t i c e ,  bu t  cautioned 

me t o  use  good judgement, sound d i s c r e t i o n ,  and a t  a l l  c o s t s ,  avoid t h e  poss i -  

b i l i t y  of c o n f l i c t .  M r .  Pont ius  assured  me t h a t  t h e r e  would be no reason  f o r  t h i s  

t o  be included i n  t he  Performance Audit  Report. I n  J u l y  I spoke with P h i l  rl 

MacDonald, Spec ia l  Prosecutor  f o r  t h e  Attorney Genera l ' s  o f f i c e ,  who informed me 

t h a t  t h e  ca se  had i n  f a c t  been dismissed,  and y e t  on August 20, I rece ived  t h i s  

Performance Audit  Report which cont inues  t o  belabor  the  sub jec t .  

The Attorney ~ e n e r a l ' s  o f f i c e  made a  thorough and complete i n v e s t i g a t i o n  of t h i s  

ma t t e r  and recommended t o  t h e  Spec ia l  Prosecutor  t h a t  t he  ma t t e r  be dismissed. 

However, based on i d l e  c u r i o s i t y  and guesswork, t h e  Auditor Genera l ' s  o f f i c e  i s  

ob l iged  t o  go o u t s i d e  t h e i r  a u t h o r i t y  and j u r i s d i c t i o n  t o  make me the  major t a r g e t  
a 

i n  what i s  supposed t o  be a  "performance repor t . "  



Conclus ion  

My devotion and unblemished record w i l l  n o t  a l l ow me t o  ignore  my r e s p o n s i b i l i t i e s  

t o  e i t h e r  t h e  S t a t e ,  my p r i v a t e  c l i e n t s ,  o r  t o  t h e  c o u r t ,  I f e e l  t h a t  I have 

n e i t h e r  pre judiced  nor  jeopardized nor compromised myself ,  my c l i e n t s ,  t he  S t a t e ,  

o r  t he  Court. My a c t i o n s  have been completely above-board and e t h i c a l ,  Unfortun- 

a t e l y ,  due t o  a n  a c c i d e n t a l  f i nd ing  of t h e  Auditor Genera l ' s  o f f i c e ,  when conduct- 

ing a  performance a u d i t ,  I have been unduly subjec ted  t o  c r imina l  susp ic ions  

because of an incomplete and p a r t i a l  r e p o r t  which neg lec t s  t o  inc lude  v i t a l  f a c t s  

p e r t i n e n t  t o  t h e  accusa t ions .  The r a t h e r  cursory  f ind ings  of t h e  Auditor  ou t -  

l i ned  i n  h i s  r e p o r t  could imply t h a t  I have a l a r g e ,  t h r i v i n g  p r i v a t e  p r a c t i c e  

which impairs my a b i l i t y  t o  f u l f i l l  my r o l e  a s  General Counsel when a t  b e s t ,  my 

p r a c t i c e  can only be descr ibed  a s  l imi t ed .  

In  March, 1975, when I was appointed I understood t h a t  a s  General Counsel I would 

be faced with periods of  i n a c t i v i t y .  Accordingly, i n  a  r o l e  a s  Spec ia l  Counsel 

t o  t h e  Governor i n  a  s p e c i f i c  a r ea  of law, a s  opposed t o  an  A s s i s t a n t  Attorney 

General,  I could c a r r y  on a  p r i v a t e  p r a c t i c e  dur ing  those  "dead periods,"  i f  i t  

d id  n o t  i n t e r f e r e  wi th  my a b i l i t y  t o  func t ion  a s  General Counsel. I was a l s o  t o l d  

t h a t  although I was considered a  f u l l - t i m e  employee, my job would n o t  always 

e n t a i l  40 hours a  week. Accordingly, p r i o r  t o  t h e  i n j u n c t i o n ,  most weeks I only 

worked a s  General Counsel an  average of 20 t o  30 hours ,  wi th  t he  except ion of t h e  

green onion s t r i k e ,  when I worked an  average of 60 hours a  week, f o r  approximately 

s i x  weeks. During those  s i x  weeks, I put  my p r i v a t e  p r a c t i c e  a s i d e  t o  f u l l y  assume 

my d u t i e s  a s  General Counsel, This exemplif ies  my a t t i t u d e  when conducting my 

primary and secondary bus inesses  . 
15 

I t h e r e f o r e  conclude t h a t  I do have t h e  a u t h o r i t y  t o  conduct a  p r i v a t e  p r a c t i c e  

from my S t a t e  o f f i c e ,  b u t  t h a t  t h e  Auditor  Genera l ' s  o f f i c e  does not  have t h e  author-  

i t y  t o  cont inue  i t s  probe of t h i s  mat te r .  Because I f i n d  i t  necessary  f o r  my wel- 

f a r e  t o  maintain a  l imi t ed  p r i v a t e  p r a c t i c e  which a f f o r d s  me a d d i t i o n a l  income, a n d '  

because t h e  ma t t e r  has  been reso lved  i n  my favor  by t h e  proper a u t h o r i t i e s ,  I urge  

t h e  Auditor  General t o  d e l e t e  t h i s  i s s u e  from h i s  r e p o r t  s i n c e  i t  has been taken ou t  

of h i s  hands and i s  o u t  of h i s  j u r i s d i c t i o n .  



FINDING 111: 

THE NUMBER OF UNFAIR LABOR PUCTICE CHARGES HANDLED BY THE AERB I N  FISCAL 
YEAR 1977-78 APPEARS TO HAVE BEEN OVERSTATED I K  REPORTS MADE TO THE BUDGET OFFICE 
OF THE STATE DEPARTMENT OF ADMINISTRATION. I N  ADD ITION, OTHER AERBACT IVIT IES - ARE NOT ADEQUATELY DOCUMENTED. 

Although t h e r e  i s  some mer i t  t o  t h e  sugges t ions  found i n  F inding  I11 of t h e  Per- 

formance Audit  Report (which w i l l  be  d iscussed  below) my s t r o n g e s t  ob jec t ion ,  I 

f ind ,  which I t ake  personal  except ion  t o ,  i s  t h e  unfounded imp l i ca t ion  t h a t  t h e  

~ o a r d ' s  documentation system was designed t o  o v e r s t a t e  i t s  s e r v i c e  measurements 

r epo r t s  f o r  budgetary purposes t o  t h e  Department of Administrat ion.  Overstatement 

was never our  i n t e n t i o n  and mere suppos i t ion  should no t  be included i n  what i s  

supposed t o  be an  unbiased,  f a c t u a l  a u d i t  r e p o r t .  

Although our  system of documenting cases  may appear  t o  t he  Auditor  t o  have padded 

the  number of charges a s  found i n  our  records ,  t h e  controversy i s  pure ly  a  d i f f e r -  

ence of opinion i n  t he  method of  documenting cases  wi th  subsequent f i nd ings  of 

new v i o l a t i o n s .  The procedure we have followed began i n  1972 a s  designed by t h e  

f i r s t  of t h r e e  execut ive  s e c r e t a r i e s .  The primary ques t ion  appears  t o  be,  how t o  

adequately record a  second v i o l a t i o n  of  a r e l a t e d  o r i g i n a l  charge, It is  my 

opinion t h a t  i f  t h e  second v i o l a t i o n  r e q u i r e s  any a d d i t i o n a l  work by t h e  i n v e s t i -  

ga to r  o r  genera l  counsel ,  it should be regarded a s  a  s e p a r a t e  and d i s t i n c t  charge,  

although r e l a t e d  t o  t h e  o r i g i n a l ,  I n  a l l  cases  where a new v i o l a t i o n  is d i s -  

covered, and a d d i t i o n a l  i n v e s t i g a t i o n  of t h a t  ma t t e r  is  r equ i r ed  so  t h a t  both t h e  

i n v e s t i g a t o r  and t h e  genera l  counsel  must perform t h e i r  o rd ina ry ,  r o u t i n e  motions 

of handl ing t h e  case ,  j u s t  a s  i f  i t  were t h e  o r i g i n a l  charge. Under t h i s  example, 

we have i n  f a c t  conducted two s e p a r a t e  and d i s t i n c t  i n v e s t i g a t i o n s  and t h e  genera l  

counsel i s  requi red  t o  make two s e p a r a t e  de te rmina t ions ,  which may o r  may no t  be,  

l a t e r  consol idated.  Never the less ,  twice t h e  amount of  work was conducted. There- 

f o r e ,  our  records  must r e f l e c t  t h e  same. 

The Performance Audit  Report a l s o  s t a t e s  t h a t  more than one charge i s  r epo r t ed ,  

a l though t h e  charges a r e  from d i f f e r e n t  members of t h e  same family. I f  members 

of a  s i n g l e  family e l e c t  t o  a l l  f i l e  s e p a r a t e  charges ,  we can only ,  a f t e r  conduct- 

ing a  thorough i n v e s t i g a t i o n  of each of t he  charges ,  conso l ida t e  t h e  c a s e  a t  a  

l a t e r  d a t e ,  i f  app ropr i a t e ,  i f  a l l  charges a r e  warranted. The key, t hen ,  i s  

whether a l l  of t h e  charges a r e  warranted. Perhaps t h e  i n v e s t i g a t i o n  w i l l  r e v e a l ,  



then ,  t h e  charges should only p e r t a i n  t o  one of t h e  members, o r  something l e s s  

than  a l l  of t h e  members of t h e  family. But i n  any event ,  a s e p a r a t e  i nves t iga -  

t i o n  is  r equ i r ed  f o r  each charge t o  determine i t s  v a l i d i t y .  This ,  t he re fo re ,  

must be documented accordingly.  

The same was t r u e  dur ing  t h e  green onion s t r i k e  of 1977. Judge Rapp s t a t e d  t h a t  

a l though it appears  we a r e  playing "musical unions", when t h e  LJFW took over  t he  

s t r i k e  of MCOP, we s t i l l  must prove t h a t  t h e  agents  f o r  t h e  UFW a r e  a l s o  engaged 

i n  t h e  same i l l e g a l  conduct t h a t  was charged aga ins t  t h e  MCOP agents .  Accord- 

ing ly ,  t o  prove t h e  new conduct engaged i n  by the  UFW r e q u i r e s  a new i n v e s t i g a t i o n  

s t a r t i n g  over  from s c r a t c h ,  in te rv iewing  wi tnesses ,  and ga the r ing  a f f i d a v i t s  and 

e x h i b i t s ,  t o  now prove, wi th  a preponderance of t h e  evidence,  t h a t  t he  United 

Farm Workers is  i n  f a c t  conducting i l l e g a l  s t r i k e  a c t i v i t y .  Again, t h i s  must 

be somehow r e f l e c t e d  i n  our  records.  

I do concur,  however, t h a t  i f  an amended charge o r  complaint i s  due t o  l e g a l  tech- 

n i c a l i t i e s  t h a t  do no t  r e q u i r e  t h e  reopening of t h e  e n t i r e  c a s e ,  o r  subsequental  

work by e i t h e r  t h e  i n v e s t i g a t o r  o r  t h e  genera l  counsel ,  t h a t  they  should no t  be 

included a s  new charges o r  amendments t o  be counted a s  new cases .  We have the re -  (I 

f o r e ,  developed a new system of documenting these  cases  s o  t h a t  f o r  purposes of 

our records  and s e r v i c e  measurements, they w i l l  no t  be counted twice,  whereas, a l l  

o the r  charges and t h e i r  amendments, i f  r e q u i r i n g  new i n v e s t i g a t i o n s ,  w i l l  be  

counted a s  s e p a r a t e  cases  f o r  t h e  record.  

With r e s p e c t  t o  t h e  Performance Audit  ~ e p o r t ' s  f i nd ings ,  I concur t h a t  dismissed 

cases  and informal i n v e s t i g a t i o n s  have n o t  been adequately documented i n  t h e  publ ic  

record.  We have t h e r e f o r e  i n i t i a t e d  a new system f o r  documenting dismissed cases  a 
and on what b a s i s  were they dismissed. We a r e  a l s o  i n i t i a t i n g  a number of new 

f i l e s  so  t h a t  charges,  p e t i t i o n s  f o r  e l e c t i o n s ,  complaints ,  hea r ings ,  dec i s ions ,  

and both formal and informal i n v e s t i g a t i v e  r e p o r t s  w i l l  be reduced t o  w r i t i n g  and 

proper ly  f i l e d .  • 



FINDING 1 V :  

THE AERB COULD DO MORE TO ENCOmGE PUBLIC INPUT AND PARTICIPATION AND 
AERB MEMBERS SHOULD BE REPLACED OR REAPPOINTED WHEN THEIR TERMS EXPIRE, 

FINDING I V ,  I s sue  I 

The f i r s t  i s s u e  r a i s e d  by Finding I V  has presented t h e  Board continuous 

unresolved dilemmas. 

I have con t inua l ly  encouraged t h e  Board and my s t a f f  t o  inform a g r i c u l t u r a l  

employers, and a g r i c u l t u r e  employees of t h e  goa l s ,  purposes,  and func t ions  of  

t h e  A g r i c u l t u r a l  Employment Re la t ions  Act and i t s  Board. On numerous occasions,  

I have a l s o  spoken t o  groups t h a t  have i n v i t e d  me t o  present  in format ive  programs 

concerning t h e  Board and i t s  r e l a t e d  opera t ions .  I have a l s o  appeared on both 

r a d i o  and t e l e v i s i o n  t a l k  shows t o  d i scuss  t h e  pros and cons of t h e  Board, t h e  

Act ,  and the  r ecen t  c o n s t i t u t i o n a l  lawsui t .  F i n a l l y ,  a s  i l l u s t r a t e d  by our f i l e s  

of newspaper c l i pp ings ,  I have o f t e n  n o t i f i e d  t h e  p re s s  concerning a l l  Board 

r e l a t e d  a c t i v i t y ,  

It i s  t h e  opinion of t h e  General Counsel t h a t  i t  i s  t r u e  t h a t  no t  enough of t h e  

pub l i c  i s  aware of o r  understands t h e  purposes of t h e  AERA. Accordingly, I w i l l  

endeavor t o  f u r t h e r  inform t h e  pub l i c  i n  accordance wi th  t h e  gu ide l ines  included 

i n  t h e  Auditor ~ e n e r a l ' s  r e p o r t .  However, we must remember t h a t  we may be faced 

wi th  t h e  paradoxical  s i t u a t i o n  of d i s t i n g u i s h i n g  between publ ic  awareness and 

s o l i c i t a t i o n .  

FINDING I V ,  I s sue  2 

I can concur wholeheartedly t h a t  t h e  Board members should have been 

reappointed o r  rep laced  long ago. Hopefully,  i f  we a r e  now allowed t o  func t ion  

f o r  t h e  f i r s t  t ime without  t h e  burdens l e v i e d  on us by t h e  f e d e r a l  l awsu i t ,  we 

w i l l  add needed c r e d i b i l i t y  t o  t h e  AERA and c l o s e r  a t t e n t i o n  should then be paid 

t o  t h e  needs of t h e  Board s o  t h a t  they  may c a r r y  ou t  t h e i r  d u t i e s ,  purposes,  and 

func t ions .  
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APPENDIX I1 

CMJPZSINOS INDEPZNDIZNTSS 
148% Main S t r e e t  

P. 0. Box 4-44 
Somerton, Arizona 85350 

(602) 627-8691 

August 27, 1979 

Arizona Employment Relation Board 
1937 E z s t  Jefferson,  Building A 
Phoenix, Arizona 85007 

D e a r  S i r :  

This i s  t o  inforn you of our in ten t ions  f o r  the  l u t u r e  
of our off ice .  The CXdPESINOS I??DETXNDEHTXS are i n  t h e  m i s t  
of f i l i ~ g  more unfa i r  l abor  charges and p e t i t i o n s  f o r  e l e c t i o n s  
i n  t h e  Yma area, as long as the  Soard remains t o  work as 
e f f i c i e n t  and prompt as it has been doing. We f e e l  obl igated 
t o  inform you of the  necess i ty  t o  open an o f f i c e  i n  Yma, Arizoxa, 
B y  you es tab l i sh ing  this o f f i ce ,  we f e e l  that t h e  r i g h t s  of tine 
workers, as res idents  of the s t a t e ,  w i l l  be protc?cted t o  the 
maxim- of  tne  law. 

D Our in ten t ions  a r e  t o  start org=izing i n  iY'lilc~>x, P!!arma, 
and Phoenix Area; but our organizing cormittee feels t h a t  i n  
o rde r  f o r  the  Board t o  pro tec t  the  workers it mst be %vlnere %he 
work Torce is a t  ! ! ! 

The following is  a l i s t  of the  reasons ivhy t h i s  o f f i c e  is 
necessary: 

1. To establish 'confidence bztween t h e  s t a t e ,  
agency, and workers. 

2. More convenient f o r  a l l  parties concerned. 
( Workers, Union and company) - 

3. Eff ic iency and prom~tnsss .  
4. The protect ion of the  r i g h t s  and, imra~diate - 

of the  workers. 

These a r e  only a Tew,  but l imi ted  reasons why t he  Baard 
must e s t a b l i s h  o f f i ces  i n  Yuna, Wilcox, 2nd TICIx-a P-rea, and 
t he  ?i>hoer?ix Area. Your  o f f i c e  a t  the  present t h e  i s  doing 
an extraordinary job under the conditions LTL~ the distm-ce 
from v~hich we are .  

I would appreciate an immediate answzr. 

Sincerely,  

0s IrJDzpzilDIzNTES 
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APPENDIX V_ 

B i l l  Gibney and I have been f r i e n d s  f o r  almost 5 y e a r s .  
I) Because of our  f r i e n d s h i p ,  h i s  r ep resen t ing  me i n  a  pe r sona l  

i n j u r y  l awsu i t  came about.  During t h e  pending t r i a l  B i l l  and I 

met s e v e r a l  times t o  d i scuss  c e r t a i n  information.  Our mee'tings 

took p lace  a t  h i s  mother 's  res idence  i n  Phoenix o r  a t  h i s  own home 
I) during af te rnoons  o r  evening hours .  It was c l e a r  t o  me a t  t h a t  t ime 

t h a t  B i l l ' s  S t a t e  job was h i s  f i r s t  p r i o r i t y  and h i s  p r i v a t e  p r a c t i c e  

only a s i d e  l i n e .  B i l l ' s  p a r t n e r  Michael Beers handled t h e  r e s e a r c h  

and some paperwork f o r  t h i s  l i t i g a t i o n .  
8 



Ce: ?zrfwr2mce A-udit  of the  . s i m n a  
!@ic-ittr a1 li~m_plfi;?!:ent i:elztions 
Board 

To -:horn It I'ay Concern: 

Ic rqy o;>inion, the  s t a f f  of z c c r e t a y  md c o ~ m s s l  %re Scre min5x.m fo r  

.-. er~~ployees i n  t i r x  of need. It 2ep,re=s t::~t the  a d i t o r  ; e n e r d f s  CZfice investigated 

t u t i c ~ d  and the  30ard ~ 1 2 , s  inopwat ive .  I believe t h a t  s ince the  l ~ ~ i  was d e c l x e d  

const , i tut icnal  by t;?e Enited S t a t e s  Supreme Court, t h a t  thert? havr? hsein several czses 

involving the law, m d  i t  ap;ears th;t thzre  ?rill be  ccn~ider~~b1 .y  rfiore, I siisa;ree 

l&th t h e  seccnol pmt of t l i s  Findin; ill that a forurn ~ r a s  2st2.blishad but  not  used by 

t>e  mi3ns ,  and :.rhen t he  l av  ::ic.,s used by xsmqenent o r  lz'aor, I bel ieve  i t  operated 

ef f i  c isnt ly ,  

Concerning Findin;: 13, 1 have no con~~ent .  

D 
FI;IDI:TS I11 

Concerning Finrlilg 111, this i s  tin a p ~ n r e n t  ~: l l ; -gat ion t k a t  t he  3oasd1s 

a c t i v i t i e s  ?Jare padded. I f  this r e f e r s  t o  th:: un fa i r  labor ;,racticss f i l e d  d~uring 

D the "green onion s t r ike ,"  Judge ?a;,> ordereii t h a t  dl charjes be dropped jrid nc:i 

charges be f i l e d  ..in& the  XCCF turned t h e i r  s t r i k e  over t o  t h e  United Farm Ijorkers. 
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Concarni ,: Fi~cik i ,  IV,  never Iiavirg pevious ly  served on m y  Sta te  Eoz.rd, 

I 232 norqualif ied Co i t a t e  ho~: rmch yu5l.icit:- i ? o w l  s!ici?ld seek. ry opifiien, 

- 6 t h  %!-? ir:-,i on the I.aolss, L!;~Ts of tll3 l a w  rihox~d. s>elr the 20-rd. I , o n f t  E?ii::vt3 

- St i s  ';he 'oardfs  duty to .eel.: :msiness. I :;hole:.~catedly hgree tfia"i's'13 ;o,u.ci 

1~orr33ers should he reyl-~.ced or reap~:o i~ t sd  ::hen i;:leir terms expirs. Tc $he best  

of rr;y knqwledge, ow Shdrnan :?as i i ' i c  nmerous z t t ea7 t s  t o  have the  :oorrnors re- 

place o? rea.ppoint ir,eriiaera ta t h i s  B0a;r.d as t h e i r  t e rns  expired. I Ice1 t ha t  t he  

vmioils '2-overnors '1~v2ban  d e r ~ e l i c t  i n  t he i r  ct-~t~ t a  the  i3ozxd i-embers t o  the  

c i t i zens  of t h i s  State i n  this regard. 

i n  swmarizing :;y foslin;;, I wish t o  point out t ha t  the  3o=d, unfortrr- 

nately, has had ver:J poor a d i a  y.~bli.eiky 1-€cent%-. i:t:?fbt?rs of t?is  3 0 ~ 1  spent a 

g-ezt dea l  ~f time 1:;orkin,- or, a d  : c i t i ng  rrlles &nd resula t ions  coverin2 this ig.e:.r.  

I personzlly f e e l  t k z t  3;aci; rc;lhr il2.s devoted a ccnsiderzble .mount of t h o - ~ h t  a d  

tirr,e to  t! i s  3oard. I f e e l  t ha t  our i3ot;rdts actions, aYld especial& our Chxirax,  

... have :een frugel i n  t5e s?en",n2 of Sta t2  ~nonies. i helped persusde z e v e r d  ~i.ieliibers 

of the  3oard no; t o  resign Gurin; this past year beczusa I f e l t  it 1 ~ 3 s  their  du';y 

t o  stay i n  t h e i r  ?osi t ions  lati1 t h e  Scqreme Cowt decided on the  c ~ > n s t 6 i t c t i o n a l i t ~ ~  

of the  lav, 



A P P E N D I X  I 

S E A S O N A L I T Y  OF C O M P L A I N T S  
(Occurrence per  Month) 



APPENDIX I 

Month 

January  

February  

March 

A p r i l  

May 

June  

J u l y  

August 

SEASONALITY OF COMPLAINTS* 
(Occurrence p e r  Month) 

September 0 0 0 1 0 0 0 0 0 1 

October  0 0 0 0 0 0 8 0 8 0 

November 0 0 0 0 0 0 0 0 0 0 

December - 0 - 0 - O 0 - 0 0 - 10 - 4 - 10 5 

T o t a l  Complaints - 8 - 7 - 1 7  - - 2 2 - 24 - 4 - 35 - 18 

5 3 - - 
* Complaints documented per  Board ' s  logbook 

( A )  Charge f i l e d  by grower 
( B )  Charge f i l e d  by l a b o r e r  



APPENDIX I1 

MEMORANDUM FROM LEGISLATIVE COUNCIL 
CONCERNING USE OF OFFICE PERSONNEL, 

EQUIPMENT AND SUPPLIES FOR PERSONAL USE 



M E M O  
May 10, 1979 

TO: Douz l s s  R. Nor ton ,  Auditor  Gene ra l  

FROS1: Ar izona  Legis la t ive  Counci l  

R E  Rcques t  f o r  R e s e a r c h  and S t a t u t o r y  In t e rp re t a t ion  (0-79-38)  

This is in response t o  a r eques t  s u b m i t t e d  on  your  behalf  b y  Gera ld  A. Silva in a 
m e m o  d a t e d  Rlay 4, 1979. 

QUESTIONS PXESENTED: 

1. A r e  t h e  fol lowing c i r c u m s t a n c e s  in violat ion of state law,  and  if so, w h a t  
s t a t u t e s  apply?  How s igni f icant  is th i s  as evidence?  

@ 
a. Using o f f i c e  personnel  s e rv i ces  for  p r i v a t e  business (i.e., answer ing  serv ice ,  

typing, co r r e spondence  provided by  s e c r e t a r y  employed by  t h e  state during n o r m a l  
business hours  of 8:00 t o  5:00)? 

b. Using o f f i c e  equ ipmen t  f o r  p r iva t e  business (i.e., t y p e w r i t e r  and  photocopier)? 

c. Using o f f i c e  supplies  f o r  p r i v a t e  business (i-e., paper ,  miscel laneous)? 

d. Using mai l ing  addres s  of Board's O f f i c e  as p r iva t e  business co r re spondence  
address? 

0 2. How f a r  c a n  we,  as p e r f o r m a n c e  aud i to r s  and employees  of t h e  Auditor  
General 's  Of f i ce ,  i nves t iga t e  possible acts of impropr ie ty?  C a n  w e  obta in ,  copy o r  
con f i sca t e  m a t e r i a l s  which w e  obse rve  at a s t a t e  agency in t h e  no rma l  c o u r s e  of t h e  
audi t ,  even  though t h e  m a t e r i a l s  a r e  of a p r iva t e  l a w  p r a c t i c e ?  For  example ,  a s e c r e t a r y  
employed by a s t a t e  agency  is f ina l iz ing  (typing, etc .)  a p r iva t e  l a w  case t h a t  is open and 
visible t o  t h e  aud i to r  during no rma l  working hours in a s t a t e  agency.  A r e  such  d o c u m e n t s  

0 open t o  a c c e s s  by us as p e r f o r m a n c e  audi tors?  Are  such  documen t s  publ ic  documen t s?  

3. Are  a n y  d o c u m e n t s  of a p r iva t e  business na tu re ,  whe the r  p repa red  by  a s t a t e  
employee  o r  not ,  con ta ined  in a desk owned by t h e  s t a t e  and  loca t ed  in a s t a t e  agency,  
open t o  examina t ion  by p e r f o r m a n c e  audi tors?  Are  t h e s e  documen t s  m o r e  conf iden t i a l  in 
na tu re  if t hey  r e l a t e  t o  a l a w  p r a c t i c e  as opposed t o  professions o r  business? 

e 
4. In gene ra l ,  wha t  d o c u m e n t s  l oca t ed  in a s t a t e  agency  a r e  open t o  perusa l  by  

pe r fo rmance  aud i to r s?  

I) 1. There  is no s p e c i f i c  s t a t e  s t a t u t e  prohibi t ing an employee  of a s t a t e  agency  
f rom [)sing s t a t e  r e sources  t o  p r o m o t e  personal  gain. However,  w e  m u s t  conc lude  t h a t  t h e  
f a c t  s i t l ~ a t i o n s  descr ibed  in pa rag raph  I ,  i t ems  (a), (b) and  (c) a p p e a r  t o  be  v io la t ive  .of 



s t a t e  laws relating to  t h e f t  (Ti t le  13, chap te r  18, Arizona Revised Statutes). Arizona 
Revised Sta tutes  sect ion 13-1802 provides, in relevant part: 

A. A person commi ts  t h e f t  if,  without lawful authority,  
such person knowingly: 

1. Controls  proper ty  of another  with t h e  in tent  t o  
deprive him of such property;  o r  

2. Conver ts  for  an  unauthorized t e r m  or use services or 
property of ano ther  en t rus ted  t o  t h e  defendant o r  placed in 
the  defendant's possession fo r  a l imited,  authorized t e r m  or  
use; o r  

Relevant definitions a r e  prescr ibed in Arizona Revised S ta tu tes  section 13-1801, 
and include: 

... 
1. "Control" or  "exercise controlf1 means t o  act so a s  t o  

exclude o thers  f r o m  using thei r  property except  on t h e  
defendant's own terms.  

2. "Deprive" m e a n s  t o  withhold t h e  property in teres t  of 
another e i the r  permanent ly  o r  for so  long a t i m e  period t h a t  a 
substantial  port ion of its economic value or  usefulness or  
enjoyment is lost, o r  to withhold i t  with t h e  in tent  t o  res tore  
i t  only upon payment  of reward or  o the r  compensation or t o  
transfer or  dispose of it s o  t h a t  i t  is unlikely t o  be recovered. 

. . . 
6. "Property of another"  means  property in which any 

person o ther  than t h e  defendant  has a n  in teres t  which t h e  
defendant is not privileged t o  infringe, including property in 
which t h e  defendant  a l so  has a n  in teres t ,  notwithstanding t h e  
f a c t  tha t  t h e  o ther  person might be  precluded f rom civil 
recovery because  t h e  proper ty  was used in an  unlawful 
transaction or  was sub jec t  t o  fo r fe i tu re  as  contraband. 
Property in possession of t h e  defendant is not deemed property 
of another  person who has  only a security in teres t  in such 
property, even if legal  t i t l e  is in t h e  credi tor  pursuant t o  a 
security agreement .  

7. "Services" includes labor, professional service, 
transportation,  telephone,  gas  o r  e lect r ic i ty  services, 
accornmodation in hotels,  res taurants ,  leased premises or 
elsewhere, admission t o  exhibitions and use of vehicles or  
other movable property.  

The term "person", a s  def ined in Arizona Revised S ta tu tes  sect ion 13-105, 
paragraph 21, includes a government  o r  governmental  authority. Paragraph 27 of t h e  
s a m e  s t a t u t e  defines "property" a s  meaning anything of value, tangible or intangible. W e  



believe tha t  the  use of s t a t e  o f f i ce  personnel services, o f f i ce  equipment and o f f i ce  
supplies for private business cons t i tu tes  t h e  c r ime  of t h e f t  as prescribed by t h e  s t a t u t e s  
c i ted  above. No lawful author i ty  exists  for permit t ing a s t a t e  employee t o  use such i t e m s  
or services for private business. Equipment and supplies clearly a r e  s t a t e  property which 
an employee is not privileged t o  infringe. Personnel services of t h e  type described in this 
request a r e  services a s  dzfined in Arizona Revised S ta tu tes  sect ion 13-1801, paragraph 7. 
Conversion of those services  is c lear ly  prohibited by Arizona Revised S ta tu tes  sect ion 
13-1502, subsection A, paragraph 2. 

While the  use of a s t a t e  agency mailing address a s  a pr ivate  business 
correspondence address cer ta inly  is evidence t h a t  s t a t e  faci l i t ies  possibly a r e  being used 
fo r  private business, i t  i s  less c lea r  t h a t  this action const i tu tes  thef t .  Property,  a s  
defined in Arizona Revised S ta tu tes  sect ion 13-105, paragraph 27, c a n  be a n  intangible, 
such a s  an  address, but  i t  must also have a value. W e  a r e  unable t o  determine f rom t h e  
fac t s  presented whether a cour t  would find t h a t  t h e  use of t h e  address const i tu tes  thef t .  
The f a c t  t h a t  a person is employed at a ce r ta in  address may enable him t o  "infringe on 
t h a t  property" (see Arizona Revised S ta tu tes  sect ion 13-1801, paragraph 6). While t h e  use 
of a s t a t e  address for  pr ivate  business correspondence may not neccessarily involve a 
removal of anything of value f r o m  t h e  s t a t e ,  t h e r e  can  be  no doubt t h a t  innumerable 
abuses could arise f rom such behavior. As an example,  persons might justifiably be  misled 
into believing tha t  t h e  s t a t e  o r  officials  of i t  sanction,  support  o r  approve of t h e  p r iva te  
business involved. Fur ther  i t  is obvious t h a t  t h e  s t a t e  depar tments  would lose  valuable 
personnel t ime  if s t a t e  telephone service ,  s t a t e  off ices  and state employees w e r e  di rect ly  
involved in the  conduct of a pr ivate  business. Additionally if a regulated profession or  
occupation is involved t h e  e thical  impropriety of such behavior should be  manifest. Hence 
i t  is unlikely t h a t  a s t a t e  depar tment  could allow t h e  regular use  of i t s  mailing addresses 
by officers or  employees engaged in conducting a pr ivate  business without being a par ty  t o  
misrepresentation and a victim of t h e  misuse of i t s  property and personnel services  fo r  
private gain. 

Arizona Revised S ta tu tes  sect ion 41-770, subsection A, paragraph 15 is applicable 
when an employee of a s t a t e  agency uses s t a t e  resources t o  promote  personal gain. This 
s t a t u t e  provides t h a t  misuse or unauthorized use of s t a t e  property const i tu tes  cause  fo r  
discipline or  dismissal of a n  employee in state service. 

Additionally, t h e  Arizona Consti tution,  a r t i c le  IX, sect ion 7 provides t h a t  t h e  state 
shall not ever  give or  loan i t s  c red i t  o r  make any donation o r  g ran t  t o  any individual, 
association or corporation. An argument  can  be  made t h a t  th is  sect ion is applicable if 
s t a t e  personnel services, equipment and supplies a r e  used t o  a id  a n  individual in his 
private business without charge. , 

The evidentiary significance o f  t h e  f a c t  si tuations described in paragraph 1, i t ems  
(a) through (d) can b e  determined only by a court .  All re levant  evidence is generally 
admissible (17A Arizona Revised S ta tu tes  Rules of Evid., rule 402). "Relevant evidence" 
is defined a s  evidence having any tendency t o  make  t h e  exis tence of any f a c t  t h a t  is of 
consequence t o  the  determinat ion of a n  act ion more  probable or less probable than i t  
would be without t h e  evidence (17A Arizona Revised S ta tu tes  Rules of Evid., rule 401). I t  
would appear that  the  c i rcumstances  described in t h e  request could be character ized by a 
cour t  a s  relevant evidence. 

LVithout specific knowledge as t o  t e rms  of the  contractual  c i rcumstances  relat ing 
t o  the  provision of personal services  i t  is not  possible t o  address t h e  issue of t h e  propriety 



of a s t a t e  o f f i ce r  o r  e m p l o y e e  using working hours  t o  e n g a g e  in a c t i v i t y  un re l a t ed  t o  t h e  
work or  t o  ac tua l ly  d i r e c t  o r  al low t h e  use  of such  work  t i m e  in un re l a t ed  ac t iv i ty .  

In t h e  absence  o f  a spec i f i c  cons t i t u t iona l  o r  s t a t u t o r y  prohibi t ion such  as t h a t  
appl ied  t o  just ices and  judges in ,4rizona Const i tu t ion ,  a r t i c l e  VI, s e c t i o n  28, pe r sons  who 
hold public o f f i c e  o r  e m p l o y m e n t  may  b e  o the rwise  gainful ly employed t o  t h e  e x t e n t  t h a t  
such  is no t  in conf l i c t  w i t h  t h e i r  legal  duty  f o r  such  o f f i c e  o r  employment .  The  issue 
b e c o m e s  o n e  of duty  and  one's abi l i ty t o  pe r fo rm i t .  Under  t h e  English c o m m o n  l a w  a 
pe r son  who a c c e p t e d  a n  incompa t ib l e  o f f i c e  o r  e m p l o y m e n t  would b e  found t o  h a v e  
v a c a t e d  t h e  previous o f f i c e  o r  employment .  

Ques t ions  2, 3 and  4. The  issues ra i sed  by ques t ions  2, 3 and 4 a r e  d i f f icu l t  t o  
r e so lve  and  a r e  l ikely t o  a r i s e  on  a con t inua l  bas is*  un t i l  dec ided  by  a c o u r t  o r  t h e  
a t t o r n e y  general .  T h e  p e r t i n e n t  s t a t u t o r y  provisions a r e  Ar izona  Revised  S t a t u t e s  
s e c t i o n s  41-1279, 41-1279.03, 41-1279.04 and 41-1279.05. Sec t ion  41-1279.03, subsec t ion  
A, pa rag raph  2 provides  t h a t  t h e  Auditor  G e n e r a l  shall:  

/7erform spec ia l  aud i t s  a n d  r e l a t e d  a s s ignmen t s  as des igna ted  
by t h e  c o m m i t t e e ,  and  sha l l  c o n d u c t  p rog ram audi t s ,  
p e r f o r m a n c e  audi t s ,  spec ia l  a u d i t s  a n d  inves t iga t ions  of any  
state agency  . . . 

Sec t ion  41-1279, pa rag raph  2, de f ines  "invest igat ion" as meaning:  

a n  inquiry i n t o  spec i f ied  acts o r  a l l ega t ions  of impropr ie ty ,  
ma l f easance  o r  nonfeasance  in t h e  obligat ion,  expendi ture ,  
r ece ip t  o r  u se  o f  public  funds of t h i s  state o r  i n to  spec i f ied  
f inancia l  t r ansac t ions  o r  p r a c t i c e s  which m a y  involve such  
impropr ie ty ,  ma l f easance  o r  nonfeasance .  

Sec t ion  41-1279, pa rag raph  3, def ines  "pe r fo rmance  audit"  as meaning: 

a pos t  aud i t  which d e t e r m i n e s  w i t h  r e g a r d  t o  t h e  purpose,  
funct ions  a n d  du t i e s  of t h e  a u d i t e d  a g e n c y  bo th  of t h e  
following: 

(a) Whether  t h e  audi ted  a g e n c y  i s  managing  o r  ut i l izing 
i t s  resources ,  including public  funds  o f  t h i s  s t a t e ,  personnel ,  
proper ty ,  equ ipmen t  and s p a c e  in  a n  economica l  a n d  e f f i c i en t  
manner.  

(b) C a u s e s  of inef f ic ienc ies  o r  uneconomical  p rac t i ce s ,  
including inadequacies  in m a n a g e m e n t  i n fo rma t ion  sys t ems ,  
i n t e rna l  a n d  admin i s t r a t ive  p rocedures ,  organiza t ional  
s t r u c t u r e ,  use of resources ,  a l l oca t ion  of personnel ,  purchasing 
policies  a n d  equipment .  

*For  example ,  see a n  e a r l i e r  merno (0-79-29) issued by th i s  o f f i c e  on April 27, 1979. 



Sect ion  41- 1279.04 provides  tha t :  

/ v h e  Auditor  Gene ra l  shal l  have  access t o ,  and  a u t h o r i t y  t o  - 
e x a m i n e  a n y  a n d  al l  books, accoun t s ,  r epo r t s ,  vouchers,  
co r r e spondence  f i les  and o t h e r  records,  bank accoun t s ,  money 
and o t h e r  p rope r ty  of any  s t a t e  agency  . . . I t  sha l l  b e  t h e  du ty  
of a n y  o f f i c e r  o r  employee  of any  such  agency  having such  
r eco rds  under  his cont ro l ,  t o  p e r m i t  access t o ,  and  
examina t ion  t h e r e o f ,  upon t h e  requzs t  of t h e  Audi tor  G e n e r a l  
o r  his au tho r i zed  r ep resen ta t ive .  

Sec t ion  41-1279.05 provides  tha t :  

If t h e  aud i to r  gene ra l  o r  a n y  m e m b e r  of his  s t a f f  o r  
o t h e r  e m p l o y e e  knowingly divulges o r  m a k e s  known in a n y  
manner  no t  p e r m i t t e d  by law, any  pa r t i cu l a r s  of a n y  record ,  
documen t ,  o r  i n fo rma t ion  t h e  disclosure of which is r e s t r i c t e d  
by  law, h e  is gui l ty  of a class  5 felony. 

R e a d  t o g e t h e r ,  t h e s e  s t a t u t e s  a p p e a r  t o  s t a n d  fo r  t h e  proposi t ion t h a t  t h e  Audi tor  
G e n e r a l  i s  au tho r i zed  t o  e x a m i n e  any  r eco rds  of a n y  state agency  which a r e  necessa ry  t o  
e n a b l e  him to c a r r y  o u t  t h e  du t i e s  imposed on h im by Ar izona  Rev i sed  S t a t u t e s  s e c t i o n  

D 
41-1279.03 (see  Op. Atty.  Gen. No. 72-40-L (1972)). Examinat ions  c a n  e v e n  e x t e n d  t o  
t h o s e  d o c u m e n t s  t h a t  a r e  cons idered  confidential .  By p lac ing  r e s t r i c t i ons  o n  t h e  
disclosure of c e r t a i n  in fo rma t ion  in Arizona Revised  S t a t u t e s  s e c t i o n  41-1279.05, t h e  
Leg i s l a tu re  h a s  c l ea r ly  shown i t s  i n t e n t  t h a t  t h e  Audi tor  G e n e r a l  "be g r a n t e d  a u t h o r i t y  t o  
i n s p e c t  r eco rds  o the rwise  m a d e  conf ident ia l  by various provisions of law." Id. In o t h e r  
words, t h e  Auditor  Gene ra l  c a n  inspect  con f iden t i a l  d o c u m e n t s  s o  long as t h e i r c o n t e n t  i s  
not  publicly disclosed. 

The  At to rney  Gene ra l  h a s  cons t rued  Ar izona  Revised  S t a t u t e s  s ec t ion  41-1279.04 
t o  apply  only t o  " repor ts  a n d  r eco rds  g e n e r a t e d  by state employees  in t h e  p e r f o r m a n c e  of  
t h e i r  of f ic ia l  dut ies"  (Op. At ty .  Gen. No. 72-10 (1972)). However ,  while  p r i v a t e  business 
r eco rds  p repa red  by state employees  on  state p remises  using state supplies  a n d  on  state 

0 t i m e  m a y  not  h a v e  been  e x e c u t e d  in t h e  "pe r fo rmance  of o f f i c i a l  duties", Id., a reasonable  
a r g u m e n t  c a n  b e  m a d e  suppor t ing  t h e  proposi t ion t h a t  f o r  a n  inves t iga t ion  a n d  
p e r f o r m a n c e  aud i t  t o  b e  e f f e c t i v e  and c o m p l e t e  t h e  Audi tor  G e n e r a l  should h a v e  access 
t o  such  records.  Clear ly ,  if a s t a t e  employee  p repa red  t h e  records ,  a c c e s s  t o  t h e m  would 
s e e m  t o  b e  necessary  f o r  a n  inves t iga t ion  in to  impropr ie ty ,  m a l f e a s a n c e  or  nonfeasance  
concerning  public  funds  o r  spec i f ied  f inancia l  t r ansac t ions  o r  p r a c t i c e s  as wel l  as f o r  a 

I, p e r f o r m a n c e  aud i t  t o  d e t e r m i n e  whe the r  t h e  employing  agency  is managing  o r  ut i l izing i t s  
r e sources  in a n  economica l  a n d  e f f i c i e n t  manner .  P r i v a t e  business r eco rds  p repa red  by a 
non- s t a t e  employee  would no t  appea r  t o  b e  sub jec t  to examina t ion  by t h e  Auditor  
Genera l .  If a lega l  f i l e  is t h e  documen t  in quest ion,  as desc r ibed  in pa rag raph  2 o f  t h e  
r eques t ,  t h e  a t to rney -c l i en t  privi lege would appea r  t o  p rec lude  acces s  t o  t h e  records,  
a b s e n t  a subpoena. While t h e  m a t e r i a l  cons t i t u t ing  t h e  r eco rds  m a y  b e  s t a t e  p rope r ty ,  t h e  

8 c o n t e n t s  of t h e  f i l e  a r e  conf ident ia l  informat ion ,  e v e n  t h e  n a m e  of t h e  a t to rney ' s  c l i en t  is 
privileged. C lea r ly  t h e r e  is a s t rong  public  i n t e r e s t  t o  d e t e r m i n e  if s t a t e  p rope r ty  is be ing  
used illegally bu t  c o u r t s  h a v e  found a n  equally i m p o r t a n t  i n t e re s t  in main ta in ing  t h e  



confidential i ty of a t t o rney -c l i en t  files. An a l t e r n a t i v e  would b e  t o  subpoena  t h e  r eco rds  
if t h e r e  is a suspicion t h a t  s t a t e  l a w  h a s  been  violated.  

\I1hile t h e  t i m e  c o n s t r a i n t s  on th i s  reques t  p rec lude  e x t e n s i v e  r e sea rch  on  t h e  
subjec t  w e  d o  not  be l i eve  t h a t  t h e  r ight  of t h e  Auditor  Gene ra l  t o  e x a m i n e  agency  r eco rds  
includes t h e  abi l i ty t o  c o n f i s c a t e  t h o s e  records.  However ,  t h e r e  is lega l  au tho r i ty  t o  t h e  
e f f e c t  t h a t  t h e  r ight  t o  copy r eco rds  i s  a necessa ry  inc ident  of t h e  r ight  t o  e x a m i n e  o r  
inspect  records  (76 Corpus  Ju r i s  Secundum "Records" sec t ion  35). 

'bVe r ecommend  t h a t  t h e  issues ra i sed  by  ques t ions  2, 3 a n d  4 b e  d i r e c t e d  t o  t h e  
At torney  Gene ra l  f o r  a de f in i t i ve  ruling. F u r t h e r  i t  would s e e m  appropr i a t e  f o r  you t o  
provide t h e  At to rney  G e n e r a l  w i t h  a f o r m a l  s t a t e m e n t  regard ing  t h e  f a c t  s i t ua t ions  
outl ined in pa rag raph  1 i n  o r d e r  t h a t  a n  inves t iga t ion  migh t  b e  m a d e  r ega rd ing  t h e  
propriety a n d  lega l i ty  of such  a n  a r r angemen t .  

CONCLUSIONS: 

1. The  f a c t  s i t ua t ions  desc r ibed  in  i t e m s  (a), (b) and  (c) a p p e a r  t o  b e  v io l a t ive  of 
s t a t e  laws re la t ing  t o  t h e f t .  We a r e  unable  t o  d e t e r m i n e  w h e t h e r  t h e  f a c t  s i t ua t ion  
described in i t e m  (d) c o n s t i t u t e s  t he f t .  Only a c o u r t  m a y  d e t e r m i n e  t h e  ev iden t i a ry  
s ignif icance of t h e  descr ibed  f a c t  s i tua t ions .  

You m a y  wish t o  r e c o m m e n d  t h a t  t h e  s t a t u t e s  b e  a m e n d e d  t o  spec i f ica l ly  prohibi t  
t h e  misuse of s t a t e  p rope r ty  b y  a state employee .  

Quest ions 2, 3 and 4. T h e  Auditor  G e n e r a l  m a y  e x a m i n e  any  records ,  whe the r  
confidential  or  no t ,  of any  state a g e n c y  which a r e  necessary  to c a r r y  o u t  his s t a t u t o r y  
duties. The r ight  t o  e x a m i n e  r e c o r d s  would s e e m  t o  inc lude  t h e  r ight  t o  copy such  r eco rds  
but  not  t o  c o n f i s c a t e  t hem.  An a r g u m e n t  c a n  b e  m a d e  t h a t ,  for  a n  e f f e c t i v e  inves t iga t ion  
and pe r fo rmance  aud i t ,  t h e  Audi tor  Gene ra l  should h a v e  access t o  p r i v a t e  business r eco rds  
prepared  by s t a t e  employees  on  state p remises  using state supplies  and  on state t ime .  If 
such records  a r e  p r iva t e  l ega l  f i les ,  t h e  a t torney-c l ien t  pr iv i lege  may p rec lude  access t o  
t h e m  absent  a subpoena. P r i v a t e  business r eco rds  p repa red  by  a non- s t a t e  employee  
would not appea r  t o  b e  s u b j e c t  t o  examina t ion  by t h e  Auditor  Genera l .  

At  t h i s  point  in t i m e  i t  is unc lea r  how f a r  t h e  boundar ies  of a p e r f o r m a n c e  aud i t  
extend.  Once  ser ious  or  possibly c r imina l  issues a r i se ,  t h e  proper  au tho r i t i e s  (i.e., t h e  
At torney  Genera l )  should b e  not i f ied .  An inves t iga t ion  by  t h e  Auditor  G e n e r a l  could  
reach  a s t a g e  where  a subpoena  would b e  necessary  be fo re  i t  could p roceed  or  w h e r e  o t h e r  
au thor i t ies  would b e  m o r e  a p p r o p r i a t e  to con t inue  t h e  invest igat ion.  Resolu t ion  of t h e s e  
issues should b e  de t e rmined  by a n  opinion of t h e  At to rney  General .  

cc: Gera ld  A. Silva 
Pe r fo rmance  Audit  Manager  
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STATE C A P 1  TOL  

~ J ; l l ! u c ~ r i x , ~ \ r i r o t r a  8 i U U 7  

Augus t  1 0 ,  1979  

Mr. Douglas R. Norton 
Auditor General 
Su i te  600 
1 1 2  Sorth Central .\venue 
Phoenix, As. 85004 

Dear Doug, 

Thank you f o r  your l e t t e r  dated August 6 ,  1979 per ta in ing  t o  
\chat we would l i k e  t o  see  i n  the repor t  prepared by your o f f i c e  on the  
.Agriculture Ekployee Relations Board. 

In  reviewing the quotes i n  your August 6 th  l e t t e r  :iith our  
invest igat ive  repor ts ,  I believe there  should be some changes made t o  
confom to  the evidence i n  our repor t .  Therefore I  suggest  the  following: 

-- "...On Way 18, 1979, the Off ice  of  the  Auditor General in fomed  
the Office of the  Attorney General of the  above circuinstances and an imres t i -  
gation rias i n i t i a t e d  by t h a t  Office. During the  course o f  the  inves t iga t ion ,  
the General Council of  the AERB informed the  inves t iga to r  from the  Off ice  of 
the Attorney General t h a t  he had been given verbal  permission from an a s s i s t -  
ant  t o  then Governor Castro t h a t  he could continue h i s  p r i va t e  law p rac t i c e  
i n  the S t a t e  o f f i c e ,  i n  addi t ion t o  h i s  du t ies  with the  S t a t e .  Wen contacted 
by the Office of  the Attorney General, t h e  i den t i f i ed  former gubernator ia l  
a s s i s t a n t  admitted t h a t  he had given the  General Council permission t o  con- 
t inue h i s  p r iva te  law prac t i ce  while i n  the  S t a t e  o f f i c e ,  but could not  re -  
c a l l  any conversations t ha t  he had concerning the  use  o f  S t a t e  property and 
personnel i n  that practice. 

A t  the conclusion of i t s '  inves t iga t ion ,  the  Office of t he  
Attorney General prepared an in te rna l  r epor t  and a copy was s e n t  t o  an a s s i s t -  
an t  to  Governor Babbitt." 

The reasons fo r  the changes a r e  t h a t  apparently no one s a i d  
anything one way o r  the other  a s  t o  ~chether  he could use the  S t a t e  property 
and personnel i n  h i s  p rac t i ce  a t  the S t a t e  o f f i c e .  Apparently, t h i s  matter  \<as 
never discussed bctiieen the a s s i s t an t  from Governor Cast ro ' s  Off ice  and the 
General Council. He \$as merely to ld  t ha t  he could continue the p r i va t e  prac- 
t i c e  of law in the S t a t e  o f f i c c ,  i n  addi t ion t o  h i s  du t ies  with the S t a t e .  



! b i r .  Couglns R. Sol-tan 
k':i$ 'l-LO 
. l ~ l & ~ l ~ t  LO, 1979 

Ckr report  t o  the  a s s i s t a n t  t o  Governor Babbitt  c a r r i e d  no reccmsndations 
and s t a t ed  tha t  i t  was being send t o  the a s s i s t a n t  t o  the Governor f o r  
:<hatever he r~ished t o  n ~ k e  of them. 

??;a~llr;s again Doug f o r  l e t t i n g  me review t h i s  z a t t e r ,  and i f  
ycu haye any q u e s t i o ~ s  or i f  xe can be of any fur thef  ass i s t ance ,  please 
l e t  ine k n o ~ ~ .  

V e y  t r u ly  yours ,  

EX33 C G R 3 I N  
Attorney General 



$ t t u r n r t r  7 ( I ;en~rxI  
STATE C A P I T O L  

~ J l l u c n i x , , A r i r o t ~  R5007 

A u g u s t  2 0 ,  1 3 7 9  

i ' t ~ l . s : i ~ n t  tz o u r  conversati o n  o f  blondny, Augu5 t 
2 0 ,  ? ' : - 9 ,  p l c . , ~ s c  hc. a i !viscd th3t  I c z l l c d  Mr. D w i g h t  A .  
c?;liilL k L . i t  ti:c . i u ~ i i  ~ o l .  C c ; ~ c > i - : ~ ?  ' s  i i i ' f i ~ c  a n d  i ~ f o r m e d  11 i n )  
t 11 .1 ;  I , ( ' i - < '  -;i.? :ii 1.i 1?e . ';ti1 i t  ~ C , I I ; L ~  . - L ~ ~ C T ~ C C  added  to t l l ~  

, - 
I r , ! I  I I A a. f t  1 l o i i s  : 

1191:~' . t i1 i5  t&l l ;c :~  c;lrc: of' ~ h r .  n in t . t cs  a n d  ~ I l a r l h s  f 'or  
C ~ L  1 ! i ii!:. 

Vc. I-!. t rill  y y o u r s  , 



BRUCE BABBITT 
GOVERNOR 

OFFICE OF THE GOVERNOR 
STATE HOUSE 

PHOENIX. ARIZONA 85007 

September 6 ,  1979 

IN REPLY 
R E F E R  TO- 

Audi to r  Genera l  
1 1 2  N. C e n t r a l ,  S u i t e  600 
Phoenix ,  AZ 85334 

ATTN: Dwight Ochocki 

Dear M r .  Ochocki: 

T h i s  l e t t e r  i s  i n  r e f e r e n c e  t o  t h e  A u d i t o r  G e n e r a l ' s  
i n v e s t i g a t i o n  and r e p o r t  c o n c e r n i n g  t h e  A g r i c u l t u r e  Em- 
ployment R e l a t i o n s  Board and s p e c i f i c a l l y ,  y o u r  i n q u i r y  
t o  t h i s  o f f i c e  c o n c e r n i n g  M r .  Wi l l i am Gibney, Genera l  
Counsel  t o  t h e  board .  

P u r s u a n t  t o  your  i n q u i r y  a s  t o  M r .  G ibney ' s  autho-  
r i z a t i o n  t o  u t i l i z e  f a c i l i t i e s  o f  h i s  o f f i c e  and 
p e r s o n n e l  t o  conduc t  l e g a l  b u s i n e s s  n o t  r e l a t i n g  t o  t h e  
A g r i c u l t u r e  Employment R e l a t i o n s  Board,  I have  d i s c u s s e d  
t h e  m a t t e r  w i t h  M r .  Gibney and informed him t h a t  such 
a c t i v i t i e s  a r e  n o t  a u t h o r i z e d .  Whatever p a s t  misunder-  
s t a n d i n g s  t h e r e  may have  been a s  t o  M r .  G ibney ' s  r i g h t  
t o  e n t e r  i n t o  o u t s i d e  law p r a c t i c e ,  he  now u n d e r s t a n d s  
t h a t  h e  i s  n o t  t o  u t i l i z e  h i s  s t a t e  o f f i c e ,  p e r s o n n e l  o r  
o t h e r  f a c i l i t i e s  t o  conduc t  any o u t s i d e  law p r a c t i c e .  

Thank you v e r y  much f o r  b r i n g i n g  t h i s  m a t t e r  t o  o u r  
a t t e n t i o n .  

Very t r u l y  y o u r s ,  - -, 

DP : vnr  

Dale P o n t i u s  
Execu t ive  A s s i s t a n t  



A P P E N D I X  V 

L E T T E R  REGARDING GENERAL C O U N S E L ' S  
P R I V I T E  LAW P R A C T I C E  



W. A. BTLXPIELD 

TIIOXAS A .  ZlcCABVTLLE 

P%VKUX D .  COXON 

A .  TIIOXAS COLE 

DAVID A. PITZOIDBONB 

STANFIELD, ~ ~ C C A R V I L L E ,  COXON, COLE £4 FITZGIBBONS 
ATTORNEYS AT LAW 

sol NORTH  SHALL STREET (BOX 555) 

CASA GRANDE, A a r z o ~ a  86222 

KEXDR4 6 .  XCNALLY 

MICZIAEL P. B E E R S  

Douglas  Nor ton ,  
A u d i t o r  G e n e r a l  
112 N o r t h  C e n t r a l  
S u i t e  600 
P h o e n i x ,  A r i z o n a  85004 

Augus t  2 3 ,  1979 

R e :  Cases  I have  Handled i n  C o n j u n c t i o n  w i t h  B i l l  Gibney 

Dear  M r .  Nor ton :  

S i n c e  F e b r u a r y  o f  1976 a n d  May o f  1979 ,  I h a v e  h a n d l e d  
f i v e  l a w s u i t s  i n  c o n j u n c t i o n  w i t h  B i l l  Gibney.  I n  e a c h  o f  
t h e  l a w s u i t s  o u r  a r r a n g e m e n t  w a s  t h e  s a m e ,  t o  w i t :  t h a t  I 
was p r i m a r i l y  r e s p o n s i b l e  f o r  a l l  o f  t h e  l e g a l  work and  B i l l  
was p r i m a r i l y  r e s p o n s i b l e  f o r  a l l  o f  t h e  c l i e n t  r e l a t i o n s .  

T h e r e  w e r e  t w o  r e a s o n s  f o r  t h i s  a r r angemen t .  F i r s t ,  a l l  
f i v e  c l i e n t s  w e r e  p e r s o n a l  f r i e n d s  o f  B i l l ' s  and  it was more 
c o n v e n i e n t  f o r  him t o  e x p l a i n  t h e  v a r i o u s  p r o c e e d i n g s  t o  them 
when h e  saw them s o c i a l l y  t h a n  it w a s  f o r  m e  t o  c o n t a c t  them 
f rom Tucson ,  which i s  where  I was l o c a t e d ;  a n d  s e c o n d ,  be- 
c a u s e  I was i n  t h e  p r o c e s s  o f  b u i l d i n g  a p r a c t i c e ,  b o t h  my 
s e c r e t a r y  and  I h a d  p l e n t y  o f  t i m e  t o  d o  t h e  n e c e s s a r y  r e s e a r c h  
and p a p e r  work. F o r  p u r p o s e s  o f  t h i s  l e t t e r  I have  skimmed 
th rough  a l l  f i v e  f i l e s  and  it a p p e a r s  t o  m e  t h a t  my s e c r e t a r y  
and  I d i d  i n  f a c t  d o  a t  l e a s t  90 p e r c e n t  o f  t h e  work i n v o l v e d  
i n  t h o s e  c a s e s .  

I have  w r i t t e n  t h i s  l e t t e r  b e c a u s e  B i l l  h a s  a d v i s e d  m e  
t h a t  you  s u s p e c t  him o f  d e v o t i n g  a  g r e a t  d e a l  o f  b o t h  h i s  and 
h i s  s e c r e t a r y ' s  t i m e  t o  p r i v a t e l y  r e t a i n e d  c l i e n t s .  Whi le  I 
c a n n o t  s p e a k  f o r  any o t h e r  c a s e s  he may have  h a n d l e d  i n  t h e  
c o u r s e  o f  h i s  employment w i t h  t h e  S t a t e  o f  A r i z o n a ,  I c a n  
c e r t a i n l y  vouch f o r  t h e  f a c t  t h a t  n e i t h e r  h e  n o r  h i s  s e c r e t a r y  
s p e n t  v e r y  much t i m e  o n  t h e  c a s e s  i n  which  I was i n v o l v e d .  

P l e a s e  f e e l  f r e e  t o  c o n t a c t  m e  i f  you have  any q u e s t i o n s .  

Very t r u l y  y o u r s ,  

MICHAEL F. BEERS 



D a t e .  August 2 3 ,  1979 

Page: 2 

STATE O F  ARIZONA) 
1 

County of  P i n a l  ) 

A f t e r  f i r s t  b e i n g  d u l y  sworn, Michael  F. B e e r s ,  deposes  

and s a y s  t h a t  h e  h a s  p r e p a r e d  and r e a d  t h e  f o r e g o i n g  l e t t e r  

and t h a t  t h e  c o n t e n t s  t h e r e o f  a r e  t r u e  t o  t h e  b e s t  of  h i s  

knowledge, i n f o r m a t i o n  and b e l i e f .  

r-d 
SUBSCRIBED AND SWORN t o  b e f o r e  m e  t h i s  day  o f  

August,  1979. 

Notary P u b l i c  

My commission e x p i r e s  : 
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APPENDIX V I  

UNCONSTITUTIONAL PROVISIONS OF A R I Z O N A  
LAW - FEDERAL DISTRICT COURT DECISION 

S t a t u t e  

23-1385.B.8. To induce o r  encourage t h e  u l t ima te  consumer o f  any a g r i c u l t u r a l  product t o  r e f r a i n  from 
purchas ing,  consuming o r  us ing such a g r i c u l t u r a l  product by t h e  use  o f  d i shones t ,  
u n t r u t h f u l  and decept ive  p u b l i c i t y .  Pe rmis s ib l e  inducement o r  encouragement w i th in  t h e  
meaning o f  t h i s  s e c t i o n  means t r u t h f u l ,  hones t  and nondeceptive p u b l i c i t y  which i d e n t i f i e s  
t h e  a g r i c u l t u r a l  product produced by an  a g r i c u l t u r a l  employer wi th  whom t h e  l a b o r  
o r g a n i z a t i o n  has a  primary d i spu te .  Pe rmis s ib l e  inducement o r  encouragement does no t  
i nc lude  p u b l i c i t y  d i r e c t e d  a g a i n s t  any trademark, t r a d e  name o r  gene r i c  name which may 
inc lude  a g r i c u l t u r a l  products  o f  ano the r  producer o r  u se r  of such trademark, t r a d e  name o r  
g e n e r i c  name. 

23-1385.C. The expres s ing  o f  any views, argument, opinion o r  t h e  making o f  any s t a t emen t ,  i nc lud ing  
expres s ions  in tended t o  i n f luence  t h e  outcome o f  an o rgan iz ing  campaign, a  bargaining 
con t rove r sy ,  a  s t r i k e ,  lockout  o r  o t h e r  l a b o r  d i s p u t e ,  o r  t h e  d isseminat ion  o f  such views 
whether i n  w r i t t e n ,  p r i n t e d ,  g raph ic ,  v i s u a l  o r  a u d i t o r y  form, if such expres s ion  c o n t a i n s  
no t h r e a t  of r e p r i s a l  o r  f o r c e  o r  promise o f  b e n e f i t ,  s h a l l  no t  c o n s t i t u t e  o r  be evidence 
o f  an u n f a i r  l abo r  p r a c t i c e  o r  c o n s t i t u t e  grounds f o r ,  o r  evidence j u s t i f y i n g ,  s e t t i n g  
a s i d e  t h e  r e s u l t s  of any e l e c t i o n  conducted under any o f  t h e  p rov i s ions  o f  t h i s  a r t i c l e .  A 
s t a t emen t s  of f a c t  by e i t h e r  a  l a b o r  o rgan iza t ion  o r  an a g r i c u l t u r a l  employer r e l a t i n g  t o  
e x i s t i n g  o r  proposed ope ra t ions  o f  t h e  employer o r  t o  e x i s t i n g  o r  proposed terms,  t e n u r e ,  
o r  cond i t i ons  of employment wi th  t h e  employer s h a l l  no t  be considered  t o  c o n s t i t u t e  a  
t h r e a t  of r e p r i s a l  o r  f o r c e  o r  promise of b e n e f i t .  No employer s h a l l  be r equ i r ed  t o  
f u r n i s h  o r  make a v a i l a b l e  t o  a  l a b o r  o rgan iza t ion ,  and no l a b o r  o rgan iza t ion  s h a l l  be 
r equ i r ed  t o  f u r n i s h  o r  make a v a i l a b l e  t o  an employer, m a t e r i a l s ,  informat ion,  t ime,  o r  
f a c i l i t i e s  t o  enable  such employer o r  l a b o r  o rgan iza t ion ,  a s  t h e  c a s e  may be ,  t o  
communicate wi th  employees o f  t h e  employer, members o f  t h e  l a b o r  o rgan iza t ion ,  i t s  
s u p p o r t e r s ,  o r  adherents .  

23-1389.A. Represen ta t ives  s e l e c t e d  by a  s e c r e t  b a l l o t  f o r  t h e  purposes o f  c o l l e c t i v e  bargaining by 
t h e  ma jo r i t y  of t h e  a g r i c u l t u r a l  employees i n  a  u n i t  a p p r o p r i a t e  f o r  such purposes s h a l l  
be t h e  exc lus ive  r e p r e s e n t a t i v e s  o f  a l l  t h e  a g r i c u l t u r a l  employees i n  such u n i t  f o r  t h e  
purpose o f  c o l l e c t i v e  bargaining i n  r e s p e c t  t o  r a t e s  of pay, wages, hours o f  employment o r  
o t h e r  cond i t i ons  of employment. I f  r a t i f i c a t i o n  o f  any such c o n t r a c t  i s  requ i r ed ,  t h e  
r i g h t  t o  vo te  i n  such r a t i f i c a t i o n  s h a l l  be l i m i t e d  t o  t h e  employees i n  t h e  ba rga in ing  
u n i t .  Any ind iv idua l  a g r i c u l t u r a l  employee o r  a  group o f  a g r i c u l t u r a l  employees may a t  
any t ime p re sen t  gr ievances  t o  t h e i r  a g r i c u l t u r a l  employer and have such g r i evances  
a d j u s t e d ,  wi thout  t h e  i n t e r v e n t i o n  o f  t h e  ba rga in ing  r e p r e s e n t a t i v e ,  i f  t h e  adjustment i s  
no t  i n c o n s i s t e n t  w i th  t h e  terms o f  a  c o l l e c t i v e  bargaining c o n t r a c t  o r  agreement then i n  
e f f e c t .  The bargaining r e p r e s e n t a t i v e  s h a l l  be given oppor tun i ty  t o  be p re sen t  a t  such 
adjus tment .  

23-1389.B. The board s h a l l  decide  i n  each case  whether i n  o rde r  t o  ensure  t o  employees t h e  f u l l e s t  
freedom i n  e x e r c i s i n g  t h e i r  r i g h t s  t h e  u n i t  a p p r o p r i a t e  f o r  t h e  purposes o f  c o l l e c t i v e  
ba rga in ing  s h a l l  c o n s i s t  of e i t h e r  a l l  temporary a g r i c u l t u r a l  employees o r  a l l  permanent 
a g r i c u l t u r a l  employees o f  an a g r i c u l t u r a l  employer working a t  t h e  farm where such employer 
grows o r  produces a g r i c u l t u r a l  products  o r  both.  I n  making u n i t  de terminat ions  t h e  e x t e n t  
o f  a  un ion ' s  e x t e n t  o f  o rgan iza t ion  s h a l l  no t  be c o n t r o l l i n g .  P r i n c i p a l  f a c t o r s  should be 
t h e  cornrnuni t y  o f  i n t e r e s t  between employees, same hours ,  d u t i e s  and compensation, t h e  
a d m i n i s t r a t i v e  s t r u c t u r e  o f  t h e  employer and c o n t r o l  of l a b o r  r e l a t i o n s  p o l i c i e s .  

Federa l  D i s t r i c t  Court  Case 
United Farm Workers v. Babb i t t  

" Inva l id  on i t s  f a c e  a s  a  v i o l a t i o n  o f  t h e  f r e e  
speech p rov i s ion  o f  t h e  f i r s t  amendment t o  t h e  
c o n s t i t u t i o n .  

"This s e c t i o n  must f a l l  because it c o n s t i t u t e s  an 
u n c o n s t i t u t i o n a l  r e s t r i c t i o n  on t h e  f i r s t  
amendment e x e r c i s e  o f  f r e e  speech because o f  
p r i v a t e  p rope r ty  i n t e r e s t s . "  

ttGroups of workers may t h u s  be h i r e d  f o r  t h e  same 
u n i t  a t  d i f f e r e n t  t imes  of t h e  yea r ,  and y e t  an  
e l e c t i o n  among one group w i l l  bar  an e l e c t i o n  by 
a  group h i r e d  l a t e r  i n  t h e  year." 

"Thus t h e  absence i n  t h e  A g r i c u l t u r a l  Employment 
Re la t ions  Act o f  any f e a s i b l e  a l t e r n a t i v e  t o  a  
s e c r e t  b a l l o t  e l e c t i o n  i s  i n  e f f e c t  a  condonation 
and an  encouragement t o  i n t e n t i o n a l  i n t e r f e r e n c e  
by t h e  employer i n  t h e  e l e c t i o n  process  which 
could e f f e c t i v e l y  prevent any meaningful e l e c t i o n  
from eve r  be ing he ld ,  aga in  f r u s t r a t i n g  t h e  r i g h t  
t o  f r e e  assembly and a s soc i a t ion . "  



ARS S t a t u t e  - 

23-1389.C. The board s h a l l  i n v e s t i g a t e  any p e t i t i o n ,  and i f  i t  has reasonable  cause t o  be l i eve  t h a t  a  
(Cont '  d )  ques t ion  of r e p r e s e n t a t i o n  e x i s t s  s h a l l  provide  f o r  an app ropr i a t e  hea r ing  upon due 

n o t i c e ,  when such p e t i t i o n  has  been f i l e d  i n  good f a i t h  i n  accordance wi th  such 
r e g u l a t i o n s  a s  may be p re sc r ibed  by t h e  board: 

1. By an a g r i c u l t u r a l  employee o r  group o f  a g r i c u l t u r a l  employees o r  any 
i n d i v i d u a l  o r  l a b o r  o rgan iza t ion  a c t i n g  i n  t h e i r  behal f  a l l e g i n g  t h a t  
t h i r t y  percent  o r  more o f  t h e  number o f  a g r i c u l t u r a l  employees i n  t h e  
u n i t  i n  ques t ion  e i t h e r  wish t o  be r ep re sen ted  f o r  c o l l e c t i v e  
ba rga in ing  and t h a t  t h e i r  employer d e c l i n e s  t o  recognize  t h e i r  repre-  
s e n t a t i v e  o r  a s s e r t  t h a t  t h e  i n d i v i d u a l  o r  l a b o r  o rgan iza t ion  which 
has been c e r t i f i e d  o r  i s  being c u r r e n t l y  recognized by t h e i r  ernployer 
a s  t h e  bargaining r e p r e s e n t a t i v e  i s  no longe r  a  r e p r e s e n t a t i v e .  

2. By an  a g r i c u l t u r a l  employer, a l l e g i n g  t h a t  one o r  more i n d i v i d u a l s  o r  
l a b o r  o rgan iza t ions  have presented  t o  him a  c la im t o  be recognized a s  
t h e  r e p r e s e n t a t i v e  o r  t h a t  an i n d i v i d u a l  o r  l a b o r  o rgan iza t ion  which 
has previous ly  been c e r t i f i e d  a s  t h e  ba rga in ing  r e p r e s e n t a t i v e  is  no 
longe r  a  r e p r e s e n t a t i v e .  

23-1389.D. I f  t h e  board f i n d s  upon t h e  r eco rd  o f  such hea r ing  t h a t  a  ques t ion  o f  r e p r e s e n t a t i o n  
e x i s t s ,  i t  s h a l l  d i r e c t  an  e l e c t i o n  by s e c r e t  b a l l o t  and s h a l l  c e r t i f y  t h e  r e s u l t s  
t h e r e o f .  I f  a  second l a b o r  o rgan iza t ion  f i l e s  a  p e t i t i o n  f o r  an e l e c t i o n  a l l e g i n g  t h a t  
t h i r t y  percent  o r  more o f  t h e  employees i n  t h e  u n i t  i n  ques t ion  d e s i r e  t o  be r ep re sen ted  by 
t h a t  l a b o r  o rgan iza t ion ,  t hen  t h e  board s h a l l  r e q u i r e  t h a t  t h e  names o f  both  l a b o r  
o rgan iza t ions  s h a l l  appear  on t h e  b a l l o t .  I n  any e l e c t i o n  t h e  v o t e r s  s h a l l  be a f fo rded  t h e  
choice  o f  "no union1,. I f  i n  a  r e p r e s e n t a t i o n a l  e l e c t i o n  where more than  one union is  on 
t h e  b a l l o t ,  and none of t h e  r e c e i v e s  a  ma jo r i t y  vo te ,  a  second e l e c t i o n  s h a l l  be held .  The 
second e l e c t i o n  s h a l l  be between t h e  union r e c e i v i n g  t h e  h ighes t  number o f  vo te s  and "no 
union".  I n  any e l e c t i o n  a  l a b o r  o rgan iza t ion  s h a l l  o b t a i n  a  ma jo r i t y  o f  a l l  vo t e s  c a s t  i n  
t h a t  e l e c t i o n  i n  o rde r  t o  be c e r t i f i e d  a s  t h e  bargaining r e p r e s e n t a t i v e  o f  a l l  t h e  
employees i n  t h a t  u n i t .  

23-1389.E. I n  determining whether o r  n o t  a  ques t ion  o f  r e p r e s e n t a t i o n  e x i s t s ,  t h e  same r e g u l a t i o n s  
and r u l e s  o f  dec i s ion  s h a l l  app ly  i r r e s p e c t i v e  o f  t h e  i d e n t i t y  of t h e  persons  f i l i n g  t h e  
p e t i t i o n  o r  t h e  k ind o f  r e l i e f  sought .  I n  no case  s h a l l  t h e  board deny a  l a b o r  
o rgan iza t ion  a  p l ace  on t h e  b a l l o t  by reason o f  an  o r d e r  w i th  r e s p e c t  t o  such l a b o r  
o r g a n i z a t i o n  o r  i t s  predecessor  no t  i s s u e d  i n  conformity wi th  ARS 23-1390. 

23-1389.F. Within f i v e  days of r e c e i p t  o f  such a  p e t i t i o n ,  t h e  a g r i c u l t u r a l  employer may f i l e  a  
cha l l enge  t o  such p e t i t i o n  on t h e  ground t h a t  t h e  a u t h o r i z a t i o n  f o r  t h e  f i l i n g  o f  such 
p e t i t i o n  i s  not  c u r r e n t  o r  t h a t  such a u t h o r i z a t i o n  has been ob ta ined  by f r aud ,  misrepre- 
s e n t a t i o n  o r  coerc ion.  Such p e t i t i o n  s h a l l  not  a c t  t o  s t a y  t h e  e l e c t i o n  proceeding but i t  
i f  i s  t h e r e a f t e r  determined t h a t  t h e  a u t h o r i z a t i o n s  a r e  no t  c u r r e n t  o r  obta ined by f r a u d ,  
mi s rep re sen ta t ion  o r  coe rc ion  t h e  p e t i t i o n  w i l l  be d ismissed.  



ARS - S t a t u t e  

23-1389.G. No e l e c t i o n  s h a l l  be d i r e c t e d  o r  conducted i n  any bargaining u n i t  o r  any subd iv i s ion  
(Cont 'd)  t he reo f  w i th in  which, i n  t h e  preceding twelve-month pe r iod ,  a  v a l i d  e l e c t i o n  s h a l l  have 

been held .  Employees engaged i n  an economic s t r i k e  who a r e  no t  e n t i t l e d  t o  r e in s t a t emen t  
s h a l l  be e l i g i b l e  t o  vo te  under such r e g u l a t i o n s  a s  t h e  board s h a l l  f i n d  a r e  c o n s i s t e n t  
with t h e  purposes and p rov i s ions  o f  t h i s  a r t i c l e  i n  any e l e c t i o n  conducted wi th in  t h r e e  
months a f t e r  t h e  commencement of t h e  s t r i k e .  Any a g r i c u l t u r a l  employee who is  found t o  
have sought o r  accepted  employment only  f o r  t h e  purpose o f  a f f e c t i n g  t h e  outcome o f  an  
e l e c t i o n  s h a l l  not  be e l i g i b l e  t o  vo te  i n  an e l e c t i o n  conducted pursuant  t o  t h e  p rov i s ions  
o f  t h i s  a r t i c l e  f o r  a  per iod  o f  twelve months from t h e  d a t e  o f  t h a t  e l e c t i o n .  

23-1389.H. Nothing i n  t h i s  s e c t i o n  s h a l l  be const rued t o  p r o h i b i t  t h e  waiving o f  hea r ings  by 
s t i p u l a t i o n  f o r  t h e  purpose o f  a  consent  e ' l e c t ion  i n  conformity wi th  r e g u l a t i o n s  and r u l e s  
o f  dec i s ion  o f  t h e  Board. 

23-1389.1, The a g r i c u l t u r a l  employer, w i th in  t e n  days a f t e r  an e l e c t i o n  i s  d i r e c t e d  by t h e  board o r  a  
consent  e l e c t i o n  agreement i s  approved by t h e  board and on r eques t  of t h e  board,  s h a l l  
f u r n i s h  t o  t h e  board a  list of a g r i c u l t u r a l  employees i n  t h e  bargaining u n i t  who a r e  
q u a l i f i e d  t o  vo te ,  and such a  l i s t  s h a l l  be made a v a i l a b l e  t o  t h e  o rgan iza t ions  o r  o t h e r  
i n t e r e s t e d  employees involved i n  t h e  e l e c t i o n .  

23-1389.5. Upon t h e  f i l i n g  wi th  t h e  board,  by t h i r t y  pe rcen t  o r  more o f  t h e  a g r i c u l t u r a l  employees i n  
a  bargaining u n i t  covered by a  c e r t i f i c a t i o n  o r  by an agreement between t h e i r  employer and 
a  l a b o r  o rgan iza t ion  made pursuant  t o  ARS 23-1385, o f  a  p e t i t i o n  a l l e g i n g  t h e  d e s i r e  t h a t  
such r e p r e s e n t a t i o n  a u t h o r i t y  be r e sc inded ,  t h e  board s h a l l  conduct an e l e c t i o n  by s e c r e t  
b a l l o t  o f  t h e  employees i n  such u n i t  and c e r t i f y  t h e  r e s u l t s  t he reo f  t o  t h e  l a b o r  
o rgan iza t ion  and t o  t h e  employer. 

Any person who knowingly r e s i s t s ,  p r even t s ,  impedes o r  i n t e r f e r e s  wi th  any member o f  t h e  
board o r  any o f  i t s  agen t s  o r  agenc ie s  i n  t h e  performance o f  d u t i e s  pursuant  t o  t h i s  
a r t i c l e ,  o r  who v i o l a t e s  any p rov i s ion  o f  t h i s  a r t i c l e  is  g u i l t y  o f  a  c l a s s  1  misdemeanor. 
The p rov i s ions  o f  t h i s  s e c t i o n  s h a l l  not  app ly  t o  any a c t i v i t i e s  c a r r i e d  on o u t s i d e  t h e  
s t a t e  o f  Arizona.  

23-1393.B. I n  t h e  ca se  o f  a  s t r i k e  o r  boyco t t ,  o r  t h r e a t  o f  a  s t r i k e  o r  boyco t t ,  a g a i n s t  an 
a g r i c u l t u r a l  employer, t h e  c o u r t  may g r a n t ,  and upon proper a p p l i c a t i o n  s h a l l  g r a n t  a s  
provided i n  t h i s  s e c t i o n ,  a  ten-day r e s t r a i n i n g  o r d e r  en jo in ing  such a  s t r i k e  o r  boyco t t ,  
provided t h a t  i f  an a g r i c u l t u r a l  employer invokes t h e  c o u r t t s  j u r i s d i c t i o n  t o  i s s u e  t h e  
ten-day r e s t r a i n i n g  o rde r  t o  en jo in  a  s t r i k e  a s  provided by t h i s  subsec t ion ,  s a i d  employer 
must a s  a  cond i t i on  t h e r e t o  ag ree  t o  submit t h e  d i s p u t e  t o  b inding a r b i t r a t i o n  a s  t h e  means 
of s e t t l i n g  t h e  unresolved i s s u e s .  I n  t h e  event  t h e  p a r t i e s  cannot agree  on an a r b i t r a t o r  
w i th in  two days a f t e r  t h e  cou r t  awards a  r e s t r a i n i n g  o r d e r ,  t h e  c o u r t  s h a l l  appoint  one t o  
decide  t h e  unresolved i s s u e s .  Any a g r i c u l t u r a l  employer s h a l l  be e n t i t l e d  t o  i n j u n c t i v e  
r e l i e f  accorded by Rule 65 of t h e  Arizona Rules o f  C i v i l  Procedure upon t h e  f i l i n g  o f  a  
v e r i f i e d  p e t i t i o n  showing t h a t  h i s  a g r i c u l t u r a l  employees a r e  unlawful ly  on s t r i k e  o r  a r e  
unlawful ly  conducting a  boycot t ,  o r  a r e  unlawful ly  t h r e a t e n i n g  t o  s t r i k e  o r  boycot t ,  and 
t h a t  t h e  r e s u l t i n g  c e s s a t i o n  o f  work o r  conduct of a  boycott  w i l l  r e s u l t  i n  t h e  prevent ion  
of product ion  o r  t h e  l o s s ,  s p o i l a g e ,  d e t e r i o r a t i o n ,  o r  r educ t ion  i n  grade ,  q u a l i t y  o r  
m a r k e t a b i l i t y  o f  an a g r i c u l t u r a l  commodity o r  commodities f o r  human consumption i n  
commercial q u a n t i t i e s .  For t h e  purpose o f  t h i s  subsec t ion ,  an a g r i c u l t u r a l  commodity o r  
commodities f o r  human consumption wi th  a  market va lue  o f  f i v e  thousand d o l l a r s  o r  more 
s h a l l  c o n s t i t u t e  commercial q u a n t i t i e s .  

Federa l  D i s t r i c t  Court  Case 
United Farrn Workers v. Babb i t t  

"Men o f  common knowledge can on ly  guess  a t  i t s  
meaning." 

"Such u n i l a t e r a l  compulsory a r b i t r a t i o n  c o n s t i -  
t u t e s  a  c l e a r  d e n i a l  o f  due process  under t h e  law 
f o r  when t h e  e f f e c t  of s t a t u t e s  has been t o  
coe rce  p a r t i e s  t o  submit t o  a r b i t r a t i o n ,  wi thout  
agreement o r  a s s e n t  on t h e i r  p a r t  t o  do s o ,  t h e  
c o u r t s  have dec l a red  them u n c o n s t i t ~ t i o n a l . ~  

"We t h e r e f o r e  s t r i k e  down t h i s  s e c t i o n  o f  t h e  
s t a t u e  a s  u n c o n s t i t u t i o n a l  i n  v i o l a t i o n  o f  t h e  
due process  c l a u s e  of t h e  Four teenth  Amendment t o  
t h e  C o n s t i t u t i o n  and t h e  Seventh Amendment pro- 
v id ing  f o r  r i g h t  t o  t r i a l  by jury." 
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Co., 200 U.S. 321,  Si. 

THE USITED STATES 

B;lBBITT, GOT'ERSOR OF ARIZOS-3. ET . 4 ~ .  V .  USITED 
FAR31 U-ORICERS SATIOSXL USIOS ET - 4 ~ .  

APPEAL F R O M  T I I E  ITNITED STATES DISTRiCT COL'RT FOR THE 
DISTEICT OF ARIZOSA 

S o .  iS-2'25. Argurd FrLrll:iv 21, 19;9-Dec.iJrtI Juuc 5, 1979 

Appeflees (a f a m  workers union. 3 11:1ion agent, fnrni workers, and a union 
sul,l,orter) brought suit in ~ e d i i i l  District Court in Arizona seeking a 
deci:lration of the cot~stitutio~~:tiity of vtlriou. provisions of Arizona's 
farm labor srarute, 3s well as of the enrire stntrlte, and an injunction 
sa:iin.st its cniorceinc.nt. .I thrce-judge corirt rr~led unconstit~~tional on 
vnrious grounds the pfovisions (1) qlrcifyicg procedures for the elec- 
tion of employw l)arg2inin< repre>ent;~;i\.ps; ( 2 )  limiting union publicity 
directed at. constinirrs of npricultural p:oc!ilctl;; ( 3 )  irnposinq a criminal 

-.. pcn:~lty for violations of the statute; ( 4 )  escuqing nn a=riculturaI em- 
ployer iron1 furniahine s union any materials, infomintion, time, or 
iaclitics to  t=nable i t  to cornmunicnte nltll the employer's employees 
(:~ccess provision) ; and ( 5 )  governin; arbitr:ltion of Inbor disputes, 
construed b!- the court ns m:tnd;~ting cornp~;li.on arbitration. Deeming 
these 1)rovision.s in;-cq)araI)le from the reln;lillder oi the statute, rhe court 
went on to declare the wl~ole otat\ltc uncun-[1t11tiorl;11 and enjoined its 
enforcrment. 

Held:  
1. Thc ch,tllengcs tn the provisions rrg~rlntin; elcction proc~dures, 

consllmcr ~)ublicitp, and c r in~in ;~ l  s:~nctlorls 1,rtytwt ;I cnse or  controversy, 
hut the ch:tllengcs to the :~cccss :lntI ~?rhitr:~tion 1)rol-isions are not justi- 
cinl~le. Pp .  7-15. 

(a) T.11e fnct thnt npl,rliet,.> h;rve not ill\.oktxd rhr: dt.ction proce- 
dures p rov i~ ior~  in the pn5t or csl~rcssed an!. intc.l~tio~l to do so in the 
future, docs not tlrfcnt th r  justici:~l,ility of thrir c11nllr11,ne in vierv of the 
nnturc of their clnirn th:~t dcln!.,. : ~ t t ( x i ~ d i t ~ , ~  tile ~tatr l tory electjoll scllcme 
slit1 t11(, tt~chnic-:I] l irr~ir:~t~ons on n.110 rn:i!. votcb 111 rlrli :  P l (y t iOl l s  sevcrcly 
curt:ril tlicir frredoni ol' n.~ori:ttion. To :1\\.:11t : ~ l ~ l ~ c ~ i l c ~ ( ~ ~ '  1i:lrticipntion 
in 311 clf:ction \\'auld riot :l..;.~lsl the rc.*olutir,ri tile tllre~llold qurstion 



tyl1cthc.r th r  elertion ~>rorrdrrl.r~s-nrc, .;rrhjrct to $crlrtin\. 1111dcr the First 
Arl~ct~tin~cnt.  at- all, ;r11(1 :I..: tlrr.. q ~ r ( ~ a t ~ o r ~  1': d~.-lloiitive of ; ~ ~ ~ j ~ r l I t ~ ~ s '  chnl- 
]enre thrrc  is 110 1v:rrr:lnt for postj>onrtig ru~r.~icicrntion of the e!ection 
proc.cdrlrcs claim. PI'. F-10. 

(b) IVith rczpect to a l>l~el l r~s '  c.I:tin~ th:rt the consumer publicit.:; 
p r o ~ i i i o n  (\vilich on 11s f:rcc> 1)ro~crihrs. ns :In rillfair labor pr:rctice, 
dishont~at, u t l t r ~ ~ r l ~ f ~ i l ,  : ~ n d  drcc1)tive prrlriirit!.) ~ i ~ l c o n ~ t i t u t i o ~ ~ ; ~ I I y  pc- 
nnlizes in :~ccurnc~e  in:td\-ertentl~. rrttt~rrd, :~pl)cllc~t~s have reason to fear 
p r o ~ e c u t ~ o l i  for \-iolntiot~ of the 1)rovr~ion. 1v11r~e the State  h s  not 
dis;lvowed a11y inrentiorr of invokntg the criminal pr.~lsir\- provision 
(~vhirh npj~lies in terms to "[nlny person . . . \vho \-iolntes ally prow- 
sion" of the statute) ng:iinst 1tniolt.5 t!lnt C O I ~ ~ ~ I I ~  u l~fnir  inbor pmctices. 
;iccordinxly, the pozitions of the parties nrr s11fficit.11tIy ctdvcrse n-ith 
respect to  th r  conaumPr ~ ~ u b l i c ~ t y  prov:~ion ro present a ca2e or  con- 
troversy. For the same reasons, 3- caee or co~i t rover~y  is also 1)resented 
by appellees' clainl that ~ u c ! ~  provision unduly rcstrlcts protcctrd speech 
by limiting publicity to th :~ t  directcd : ~ t  nrrir!~ltirral products of a n  
employer with whom n lrnton has 3 prir:~;iry dispute. Pp. 10-12. 

(c) i\-here it is clear thnt apl~cllces desire to e n g g e  in prollibited 
consunier publiciry caml)nign., their claim thnt tlie criminal pend ty  pro- 
vision is unconsiitution:tlly v:t;rrc \vns properly entc.rt;linrd 111. the Dis- 
trict Court and -ma:w.be- r:t~=?d ill. this.-;ippr:ll. If th r  provision xere  
tru!\- vague, apj)ellee* .:holrlti not he erpr.cred to pirrsue their collective 
activities a t  tlleir lieril. Pp. 12-1:;. 

(d )  ; i l ~ ; ~ l l e ~ = s '  chnllenro to tllr :Iccess pro\-ision i.5 not jusiici:ible, 
where nor o111  is it eonject11r:tl to : ~ n r l r i l ~ n t ~  thni accr .s  will bc dcnied 
bur, more importnntly, trl>l)c~lI~cs' clnirn th:rr .sac.h provi.;ion ~ io ln tes  
the First and Fo~rrtc~c~ntti Arnrr~dn~crrts bcc:~r:sr it. de1)rivrs the state 
agency res~)or~+ihle for crrforcinz the. st: l t~rte of a n y  discretion to compel 
agricultur~rl eniployer~ to fr~rrrr.h thc. c.rluin~~trcci itclnh, depends upon 
the attributrs of the -irl:s invol\.~*ii. :In ol)il~ior~ or1 tile co~ls t i t r~t ion;~l i r~,~.  
of the pro\-i.iorl : ~ t  this tirnc \vo~rlrl I>e lr:?rrr~tl!. :cd\-isor!.. and nfirldic,ation 
of the c l ~ ; ~ i l c t i g ~  mlr-t n.:~it rtntrl :~l)l)rllt't's c:rn :~>?c.rt ;III  i r l terc~t i i l  sct>king 
acces  to p:rrticr~lnr I;rcilitirs : I .  \vr4l :I ~ r : t I ~ ~ : ~ l ) l r  b;rsi,- for I~t.l~c,\ . in~ t f ~ a t  
acreza will be rc4rl,-c.d. 1'17. 12-14 

(e) Sinril:lrl!., ally ruling on t.hc : ~ l l t ~ ~ c ~ d l y  conrprll~ory :lrbitr:rtion 
provision ~vo~rlrl I)? n.holly xdvl$ory, ~vl l t~re  t l ~ c  rrc,ord dr>clo.-PS th:~t  there 
is 110 rc;ll :rnd cor~crc.tc dispr~tr  as lo thc nl>l)lie:~tioll of rhe prori.<ion, 
n~~pel lees  t l ~ c r ~ ~ . ~ c ~ l \ . r s  : ~ c  hiou.lrdgri1:: t11:lt crrll~ltr~~rr:: m:iy elctat rc,-llonsrs 
to :In ar=r~:tl)l! nrrl:~n.t'~rl ~ t r i k r  or11t.r tlr;~n s r r k r r ~ ~  311 injrrtlctiorr and 
a~reci t lz  to :~rhiir:ltc>. anti ;11)1~idIcc~~ itc,\.c'r I I : IYI~I! :  ~ o r r t c ~ t c ~ d  the con- 
stltirt~otr:rht!. of [he l)ri)\,i$iol~. 1'1) 14-15, 



2.  T.lic Di ,~tr i r t  C o ~ ~ r t  proprrly ~.o~l,sitlrrc.d t l i t ,  c:>r~=ri?~~fion:ilit!. OF 
the c~i~crioti  l)rorctlr~rc~s pro\-i..~on c.1.t.n t I l < ~ \ i ~ I t  :I prior co1i-rrtictio11 of the 
pl.o\-i-io~i I,? iht. .\rizo~i:\ i t a i r  collrl,G \\.:I.- Inckin:, I ) r~ t  iltc rotlrt .sho~lid 
I~:L\Y ; ~ I ) ~ i ; t i l l t ~ l  fro111 ; ~ c i j ~ ~ I i c : ~ t i n ~  t11t. c~li:tl!(~~~gr.s to t11r tori-t~rncr pub- 
liciry :111ti c r ~ ~ ~ ~ i ~ ~ : i l  l)r~i;!lt!- provi..icin~ ~ I I I ~ I I  1ti;tteri:11 t ~ ~ ~ r c ~ - n l \ w i  ~IIIP.S- 

t i  ot t I :  r 1 r 1 i 1 t  1 ) -  1 ~ I Z I I I  o r .  1'1). 13-3 .  
( A )  .I .st:irc-col~ir c.ollrrrltr!lorl of the elccrioil proc,ctriurr~ lrrovi>ion 

~rorild ~ i o t  obvi:rte tlie 11r.rJ for drcia~rr:~ of t11e co~~.sritr~:ioni~l i*s~le or 
marc.ri:illy nlter the clue*tio~l to  bc dtxrid~d. but. t,llc resolution of the 
que.qtio:~ \vhether sur!l proccdtlrts n.re :tticcted \vir!l a First -1mendlnent 
interest at nil is disposiiivr of :rlqx4lccs' c11;iIlrn~e. P. 16. 

ib) The  criminal pen:llt!- pro\-ision miglir br conztnleci bro;tdly 3s 
apl)l!-in; to :ill provi.sions of the .st:~trrtr :rfirrn:~ti\;ely proscribing or 
rolxinia~~ding cot l rss  of cor~duct, .or ~r;irro\vly a. itlyti!.i~l;- only !o certain 
pro\-isiun.; su>cel>rible of being "viol:~trd," but in eir1it.r ca>e t h ~  provi- 
:ion is renso11:tbly s!~scc.l>rihle of c.oll:tnlctiorls t l ~ : ~ t  rnirllr unc!errut or 
niodif! ;;:q)ell(bes' vat.r!ene.>.s att:tck or othrrivi-e ~ignifica~irl!. ;titer the 
co1i.~titiirion:t1 questions requirin: rc.<oIrltion. Pp. 16-17. 

(c )  111 view oi  the fact that tllr con.sunlrr publicity provicion is 
patently ambiguous alld ,subject to varying interpret:ttions \vhic!i n-ouid 
sub.~t:rnrinlly 21fiect the con,-ritution:~i questio~i presented, the Di-;trlct 
Court erred ill entertai~~in:: 311 :c.s~)ects of appcllere' cll::lien<e to  such 
provi.:ion without the henefit of a construction thereof by the -1rizona 
courts. Pp. 1S-21. 

3. T h r  District Court erred in iuvaiidatung the election procedures 
pro\-i-ion. -1rizon:l an$ riot con~r~r~ltio~iall: , .  obliged to ~)rovicle proce- 
dure.~ 1111rst;lnt to nllicli ;~=ric.uirur:~l rln1)lo~-fes, t l~ror~gll :I cIiosc~11 rcllre- 
sent:ttive. ~nizllt  conipr.1 tlicir. cmploycrs to nvgoti:~tr, :tnd th:it it h ; ~ j  
untic*rtakcn to tlo so in an  a.<~c?rtctll>- ~ ~ i g g : t r d l ~ .  f:lsl~io~i, i)rr.;~l~t.+ :IS 3 

general mattcr no First .IIIICII[~I~PII~ p r ~ h l f ' ~ n s .  ;\lorcover, r11c a t~ l tu tc  
doc:.? not 1)rcjc4111lr voiuntnr-3- recog~t i t~o l~  ol' a r111ion hy :In :~;ric.uirilr,il 
ern11luyc:r. 1'11. 2-25.  

449 F, .S~I~JI ) .  449, r e v v r ~ ( d  :111d rrn~:~r~~lecl .  

\V>I~'TE,  .J.. drli\.crcxd the c~{) i r~~ou  lor rile ('oilrt, in n-llic.11 13r.rlc;r.:n, C. J., 
and STE\V.~I?T, J ~ I . . K K M ~ Y .  I'oIvEI.~,. R F : ~ I S O ~ ~ I S ~ ~ ,  :~nd S.UI;~KSS. J . I . ,  joi~ird. 
EI~LSSAS,  .I., filed an 01)iriion r n ~ ~ c i ~ r r i r ~ ~  I I I  p:trt :ill(\ ( i i ~ , ~ ( ~ ~ ~ t ~ n g  i n  1):1rt, in 
wiiicli ~ I A ~ I S I I . A [ , L ,  J., jo~nr(I. 



N O T I C E :  Tbtn op ln lon  I n  ~l lb lnrt  to  f o r m ~ l  r*vIaIn?l before p ~ ~ b l l c a t l o n  
In t!ir [ i r r l ~ m l n a r j  print of thr Unltrcf S tntps  ILrliurtn I{eaclers a r e  re- 

ue9trd t o  n o t l f r  the  Heporter of L W ~ l ~ l o n ~ .  S u l ~ r f r n e  Court of t h e  en,, ed States.  \ Y a s t i i n ~ r o n .  D.C. 2u543. o: any t)poyrnphlcal  o r  o t h e r  
forrcal errors.  In  order that  corrections mar  be mnde before the pro- 
l l n l n a r j  pr lnt  goes  to preau. 

SUPREJIE COURT OF THE UEITED STATES 
P 

So. 7s-225 

Bruce GabLitt. G O V C ~ I I O ~  of the \ 

Union, Etc.. e t  a]. I 

State of -Arizona, e t  al,, 
 appellant^,^ 

V .  

Uiiited Far111 \J'orkers 1-ational 

3 1 1 ~  J ~ S T I C E  KHITE c1clivcre:l t l i ~  ol)i~lio!l of tlie Court. 

I n  this case we review the ctecision of a three-judge District 
Court se t t i~ lg  aside as ullco~lstitutio~lal -4rizona's farm labor 
statute. The  District Court perceived particular eonstitu- 
tional problenis with five provisions of the .-kt; deernillg these 
provisiolls inseparable froin the reinai~ider of the -Act. the 
court declnred the entire Act ullcollstitutionnl and enjoined 
its enforce~nent. \Ye conclude that  the challenges to two of 
the provisions specifically invalirlated did not preselit n. case 
or controversy withi11 tlie jurisdiction of a federal court and 
hence should not have been atljudicuted. Although the 
attacks 011 tn.0 other provisio~ls mere justiciable, we coliclude 
that  the District Court slioulcl h:lve ~ ~ b ~ t a i n c c l  from deciding 
the federal issues 1)osecl until material. u~~resol \ - rd  questions 
of statc Ian- xere  cieternii~ied by the .\rizo~ia Courts. Finally, 
we believe the District Court prol~crly re:lclietl the mcrits of 
the fifth provision but crrcd ill ~llvali(l~ltilig it. h c ~ o r ~ l i ~ i g l y ,  
we reverse the judgniclit of tlie District Court. 

On .4ppcal from the United 
I States District Court for 

the District of Arizona. 

I n  1972. t11e . \ r . i ~ o ~ ~ a  I.c-.gi~Iaturc u~lactecl 3 comprehensive 
scllerllc for tlic rt~gulatioli of  a,gric~iltural crnl)lovlnent. r eh -  



tions. tlrizona -4gricrilturnl Elnl~loyrnrnt Rclstions Act, Ariz. 
Rev. Stat .  ;\1111. SD 33-13S1 to 2:3-1395 iSupp. 1975). The 
statute r1c.siy1iates p ~ ~ o c ~ d ~ i r e s  govcri1ing the electio~i of em- 
ployee bargaining rcprese~lt:rtiveq estnl)lish~c various rights 
of agriciiltur~l employers and cln1)loyees. proscribrs a, ral?gc of . 
enl~~Io>,cr ancl u ~ l i v ~ ~  pr,actices, 211d es t ;~b l i~ f~cs  3 civil and 
criminal cnforce~jlcnt scheme to ci1sul.c curill~liance ivith the 
subst3ntivc pro\?isiol~s of tlie :let. 

Appellees-the United Farun n'orkcrs S a t i o ~ l a l  Uilion 
(CFn-), an agent of the U1W. nnlnctl farm workers, and a 
supporter of the L'F\~'-co~nmc~lcccI suit ill fe(ler.sl court to 
secure a declnrntion of t ! ~ ?  unco~~sti tut io~lali ty of \.nrious sec- 
tions of the Act. as n-ell & of the cntirr Act. anri nil injunction 
against its e~iforccnlent.' A t h r ~ ~ - j ~ i d g c  District C o ~ r t  ;{-as 
convenerl to cntert,nin the action. On the basis of past ill- 

stances of e~tforccnrent of :he :let ai~cl in light of thc j~rovision 
for imposition of criminal penalties for "vioIat[ion] [of] ally 
pro~.ision" of tile Act. Ariz. Rev. Stat. :II~II. $ 23-13!)? (Supp. 
197s). the court tlctennined that  al)pclIees' challeltg~s were 
presently justiciable.' Reaching the merits of some of the 

' T l i ~  com;)lnil~t : I S + P T I C ~  t11:r~ ~ l r e  -1ct :IS 3 ivllole \vn5 invalltl brcar1.e 
it was pre-ernptt-d by the  irricr:~i I:ll~or stat utee, imposed nn irnpcrnli55il>le 
bllrden on rolnlnrrcc, dc~nicd :~pj~rl l ( . ts  rclunl jrrorcctloti, and ,~rnolllitcd to 
a bill of nttail~der. In  :~tlrlirion, \.:lrlotl-. con~ritr~t~on:il  chtlllcr~gea wcre 
made to one or more p:irts of 15 ])ruvl~ionr oi  t he  Act. 

'The Di.st rict Court ditl nor :1n:11!.ze .5cctlon I)!. sertion 1v11\- n cnsc or 
controver5y csi-trd \\.i111 rr.clrcc,t to e:1c11 of the c11:rllcnced sections. 
R:ithc.r, from iu.stnncc>.s of pr.i\.ntc 2nd ofici:ll e~lforcc.mrnt c1et:lilcd i r ~  n 
stil)~~latioli filrd 1)y t l ~ c  p:lrtIrs, tlro coltrt concltlticd th:\t the c:l.*r \\.:IS not 
"hyj~o~lletir:~l, at).-tract, or ~cllrr:~~rzc.tl." 43!1 F. Pllpp. 449. 452 (=\riz. 
197s). It did, hotvcvcr, focus .sprclficsll~. on $ 23-1392. T11nt pro\.ision 
makes it :r crimp to violnir nn!- otlirr pro visor^ of tllc Act; nricl nltliough 
tile Di-trict Colirt clcrrnrtl tl1i.i .<t.critrl~ -c\.rr:tblc from tirr rc+t of t h r  ;\ct, 
i t  rc.lic~tl Iir:~\.ily olr i t .  conclrl:lor~ thnt 11 I I : I ~  jllrl-dic.tiol~ to :~tIj~ltlic.ntc the 
validit!, of 111ii  section to 111-r ~ t , d  col~-~tirrlrl:. tlic coti?t~r~ttion:~lity of 
otllcr -c,rtion> of llic .tct I I !  F. I . ,  I 5 .  IIJ i~ror(,cclinrr to do 
so i t  rtilccl tli:lt evitl('lirc. \r.o~~lrl I N *  c~ol~-ltl~-rcd ollly NI cor~~~cct ior t  ~vitll!  



c1:iims. the court r~llctl  unco~~sti tut iol lal  five tiistinct pr3i.i- 
sions of thc : ~ c t . 3 ~ 1 c c i f i c a l l y .  the court cIisappr.overi the  
sectioli specifying election proceci~!r~s. X 23-1389 iSupp. 
1978),' on the ground tha t ,  by failiiig co accou~ i t  for s e a s o ~ ~ a l  
e~:lplo!-~iicnt pe:lks. it ~~rc.clr;tled the c o ~ ~ s u r n ~ ~ i a t i o n  of elec- 
tions before most n-orkers disl~ersecl ancl helice frustrated the 
associntioilal rights of agricultural elnploj-ees. T h e  court n-as 
also of the view tha t  the .Act restricted u ~ ~ d u l y  the class of 
eaiployees teclinicslly eligible to vote for  bargaining repre- 

S '73-1:3S9 dealin!: nit i i  t hc  election of Ix~rgniiiin: repreeelitativrs :ind with 
resilect to $ 23-13S.5 (C) !~rni:ino 11nic111 accc,.+ to  cn1i)loyrr ~ ) ropen ies ,  
~ I t I i ~ i ~ ~ i i  evidcl~ce was ilitrodr~ccd -at tri:il rei:~ri\-e to ctlier pro~risions. 

Tile court did liot rspi;:in tlic busis for sciecring from : ~ l i  o i  t he  c i~al -  
lenqcs prescnrcd tlic, 5 l~rovi=icn= on n.11icIi 11 11:12;icd jr~c!g~~:cllt. 

Section 2.7-1SS9 ticclnre rhnt reprtliel~rari\-e.; selecrrd b ~ .  ;I secrer br.110~ 
for the I)llrilo,qe of coil~cti i-e b : l rq ininy 1)y the  r n r ~ l o r i t ~ -  of :1gricr1it11r:11 
employres in nn a iq~ropr in t e  hnrr;\inilifi unit shall h e  the  rsclu.~i\-c rcpre- 
sent~ltives of all ngricultt~ral  c ~ n ~ ) l o ~ - r r ~  in .t~cIi unit for rile pllrpose of 
colli.cti\.c bnrf::ining. And it reqr~irt.:: t h r  .4pricultr1r:il Em:i!o~-nif-111 !?!a- 
tion.? Eo:ird to :!ccertnln the  unlt nlq)rol)nnte ior p u r 1 ) o w  of collective 
h i i  Tlic s..r:r.tion f r ~ r ~  i v r  provides th :~ r  t l ic Ro:~rd siinli i nve i r i~n tp  
a n y  ;lc-r~tion a1lt;rng facts 311c.c.ified in 2-1:JSS i~!dicntinc t1i:it n cji~esrion 
of rei~rc-cntntion esizts and  c r l~cdr~ le  nn :ipl>ro!)ri;ite I!e:triiip when the  
Bonrd has r e s o n a b l r  call-r t o  hrlirvr t l u t  ;I qlicstion of re!lre~rnt:~tion 
does rxis:. Ii the  hcaring -1:rbli-hc:: rhat c ~ i c h  a qucstion exists, the 
Bo:.rd is directed to order ;In rlcction b!. srcret h ~ l l o r  : ~ n d  to  ccriify tile 
rcsr~lt.; thcrrof. Section 2:{-135!) tl(,t:~ils the ninnlirr i11 n.liich nn election 
i: to be c~o i~d l~c ted .  T h e  :cctio~i f'11rr11cr i~rol.ltlc- for ~)rocetli~ri.> I ) \ -  n-hic11 
an ~in111nyer mi:l~! ch:~ilr~~lcc* :I ~ ) c > t ~ t i o n  for :In el(bctio~~. Xdc!iriorinily, 
5 22-1XS9 sii i~~tlntc.-  tl!:~t no (~lt'crir111 -11:tIl be d ~ r r r r e d  or (.or~ti~~c.rcc! i r r  ;In!- 
u ~ ~ i t  r i t lr in :vhicii :I v:rlid elect lor^ 1la.i b c c ~ ~  hrld in the  lirt~cc~ti!r!_rr 1'7 
months.  

section 3:3-131S0 : I \<O v t  d o ~ v n  c.rrt:~in rli~ll~ilit!- rrqrlircmcnrs rcz:lrrlinY 
par t ic ip : ! t~o~~ In c~le ,c , t~o~~c c o ~ ~ t l ~ ~ c t c ~ d  ~ l~ t~ r t~ r~! r r Jc~r .  .\nil it irnr)o,:rs oh1 i~1-  
t i o t~ :~  on c ~ n ! ~ I o \ . ~ ~ r ~  to f i ~ r ~ ~ i . s l ~  i ~ i f o r r r i : i t ~ ( ~ ~ ~  to t l i ?  f3oar(l, T O  hrb ~i i :~i i ( i  :i\-:111- 
: ~ h l c  to ir!tcrc~:tcd 1111ior1s all(l c~~nltloyi~c.,s, rollc.c3rllln- b : ~ r g : ~ i l l i ~ ~ <  I I I ~ I ~  Pin- 
l ~ i i ~ ! . r a r , ~  (~11:tIi5(~1 to \,otc,. FI~I : I I Iv ,  r l ! ~  W V T I O I I  :ll(>r~fi(~.. i ~ r o ( ~ c ~ I ~ i r r . s  ~vh(arcb!. 
: tKr lc .~~!f t~rnl  c . r ~ ! ~ : i c ~ \ . ~ . c . -  nl:l!. : c ~ . ! i  ![I rc.-c~nel rc*~~:.c~.-c~~~r:ition ni~thorir!- 
of :I ii~iion clrrrcrlt I ? -  rcilrc?c!lt 111; t 110 - ( ,  C * I I I I  I I ( J J , P ~ , $  



sentatives and helice b l ~ r d c ~ l r d  t l ~ c  workers' frrcdom of asso- 
cintioli ill this seconcl rcsprct.' 

The court. Inorcover. rtiled ~ i ~ l a t i \ . e  of the First and Four- 
tecntll -1n1clitlnlellts thc provision lilniting ullioli puhlicitv 
directed at  conslilners of ngricultural products. 3 23-13S3 
(B) ( S )  (  sup^. 19iS),3becausc as it construed the section, i t  
proscribed illnocent as  ell as deliberatdy false rcprcsenta- 
tions. The same section was declared infirm for the addi- 
tional reason that  it prohibited any consumer publicity, 
whether true or false, implicnting 3 product trade name that  
"may include" agricultur:~l products of an  enlployer other 
than the employer with. whom tllc protesting labor organi- 
zstion is rngaged in a primary-dispute. 

The court also .track don-n the statute's criminal penalty 
provision, $ 23-1292 (Supp. 107S),' oil vagueness grounds, 

T h r  clecrion 11rovi.sion contcn~plnres voting by "tlgrlcllltursl cnipio!-ets," 
Ariz. Rev. Stat.  Ann. 5 2.7-1359 i.\) (Srlpp. 197Y), ivllicli is defined in 
5 '23-1.7S2 (1) fEupp. 197s) so as to esclude ~rorkcrz  Ilnvi~lg only a brief 
history of employmenr with nn :\gricul:uml employer. 

Sevtion 23-13S.3 (E)  (S) makes it nn urliriir labor practice for a labor 
orgnniz:ltion or its . '~gcnts: 

"To induce or  cncoirr:lge rile ulrimnte collcurner of : I I I ~  agricultrrral 
product to refriiin irorn purcki:~-ing. ronsu ln in  or usill; such 3grirrlltural 
product by the use of di-lloncst, rrn:rurhful 2nd deccptivr publicity. 
Pcrrni+;ihle il~duccnicnt or rnc.our;lgcmcnt \virhin tile meaning o i  this 
section nirnr~s rruthilrl, I~oncst 2nd nondcccptivc l~ublic'ity rvl~ich idrr~ti- 
fie8 tile ~zrirlllt:lrai protf~rct producetl by nn 3gricultur:ll cniploycr with 
n11c11ll the In!nr orn:u:iznrion Ira: n prrmnr\- diipute. Permis-ihlc illclurc- 
mcnt or  erlcollmccmcnt docs not ~ r ~ c l u d c  ~ ~ ~ t b l i c i t y  dircrtcd :~gnin+t any 
tr:rdvnl:~rk. t r ~ t i r  nnmc or gcnrric n:inlr \vliich 1n:Ij. in r l~ ld r  :r=ricultur:~l 
pro(lucrs of another protiiiccr or user of sue11 tmdrm:~rk,  t r :~dc  name or  
gcnrric 11nme." 

Scctiolr 23-33CJ2 provides: 
".-~II!. person :vho I;no\vingly rr-ists. prrvcntc. imprtlc.; or intrricrez with 

an\- nlc~rnbcr of tllr bnnrd or  :in? of 112 :i=cntF or :r=rrlric~ i l l  the pcrform- 
nnce of tlutirs pi~r:~r:~nt to this :irricle, or ~ r l ro  vlol:~tc: nny pro\.ision of this 
nrti~slc is ~ l l r l t ! -  of :l cl:tz 1 nlistl~fin~c~:tnor. Tile pro\.isions of t l~ i s  ~ec t ion  
; s f~ :~ I l  not apply to :iny artr\.illc> c ; ~ r r ~ ~ d  011 oi~tildv tllc stnte of :\rizonn." 



alltl lleld uncol~s t i tu t iond  tine provirion excusing the  em- 

i~ , fo r~na t io l i .  time, or f:~cilitlcs to  etlattle the  ullion to  conn- 
inullicste with the  eml>loycr's eml~loyces. S 23-1385 (C)  
1 .  1 .  Tllc court throught tlle la t ter  provision per- 
~ u i t t c d  cmploycrs to prevent ncccss by ulliolls t o  migratory 
f a rm ~ o r k e r s  residing 011 their j~roperty.  in violation of the  
gusrnn tees of free speech and association. 

Fillally. the  court dieapproveci a l~rovision rollstrued as 
111an~1atitng colnpulsory al.l1it1.3ti01l, $ 23-1293 iB) (SUI )~ ) .  
19TS),\ii the  gruullrl that  it tloliccl elt~ployecs due. process and  

" S o  cmployrr rllrtll bc rrquircd to f'irrniili o r  m3ke nv:~ilnble to  a labor 
orgnniz:~rion, 2nd no Inhor or23rliz;iilon sliall be rerluircd to furnisll o r  
mnke avni!nble t o  nrl e~nl)loycr,  ni:lterisla, inforniniion. timc, o r  Facilities 
to enable such clnployer o r  labor orp:~nization, ne the  case may be, to 
comninnic:ttr \villi enil,lo!-ees of' tllr r.rnl)lo!-cr; ~ n e m b e r s  of  tlic labor or- 
gnnizntioli: it.; a l p p o r t e r ~ ,  or  ndherelrts." 

"cct ion '23-1.1!1:3 [B) provide,;: 
"111 11ir C:IW of n htrikc or  hoycort, or  t1irr:tt of a strike or  boycott, 

ng:~i~!.-t ? I I  ~rri~111ttlr:iI errij~lo\.rr. tlic corlrt m:r!. Frant. and upon pro\ ) r r  
np11lic;trion $h:11i g r~ in t  as J I ~ ~ I ~ I ~ I Y I  111 111i5 s e c t i o ~ ~ .  a ten-tiny rwtr:tining 
order rnjoiriing z11ch n rtrlke or  bo!.cott, provided t l i :~t  i i  :In :~grirulturni 
cml'loyrr i11vokt-s r lie co i~ r f  ':: jr~ri-dirt loll ro izsnc. t h e  tcvi-d:ry rrsl rai~lillg 
orclrr t o  c~ i jo i r~  n strike n . ~  l)rovirl(~tl I)? this strb~cction, s t i d  crnl)l(~yer lr~llzt 
as a contlitioll t h r r r to  n:rcBc to i r l l ) l i i r t  the tli.q~tltr ro binding nrbirrariorl 
M the  rnr:trir of  srt t l inz rile trnrr.-olvwi i.s.sum. I n  tllc evrnt tlic, 1):trtire 
cilnnot ngrcr on :in :rrl~itrntor \1-1t11111 I IVD ri:ly-. n i ter  rlir collrt ;t\v;rrd:: :L 

rcsfr:tir~i~iz order,  t h r  V J I I ~ ~  ~11:lI l  : t p l~o i t~ t  one to <lcri<le tliv 111ir~~oIvrc1 
i z .~~ l r s .  .in!. :!:rirrlltur;~l c.nljlloyer slrnll be c~rititlrd to irrjulrctivc. rrlicbf 
:iccord(.d h\. Role 05 of r l ~ t t  .Srlzon:i Rtllc.~ of Civil I'roc.c*dllrr I I ~ O I I  t111, 
filing of n vvrifitd 1)c.tifiolt .-llon.llig r1i: tr  his ;tyr~cultirral c~r~~ilo!.er.s :ire 
unlnwi~ill!- on ztrikr or arc  rrnl:r~vt~~ll\-  cc\l icI~~ct~ng n boycott. or  ;rrcL r~nl:l\v- 
frilly thrr;~tc.nin_n to ztrikc or  i~o\.c.r~rt, :~n(l  r l l ;~ t  tllc re.stilrin~ rc,r.snriolt of 
n o r k  or  vor~thtct of :I 11o!-cot1 u.ill sc-.-trlt 111 1 1 1 ~  ~ ~ r c ~ v c r ) t i n ~ r  of ~)r r~d~rc . t ion o r  
t l ~ r  lo+, cl)oil:~~cb, t l r l i~ r~or :~ r ion .  or rw11lc.rlorl ill ~ . r . r t l r ,  ( / t r ; ~ l l r ! .  11r 1n;lrkrt- 
:tl~ilif!. of : I I I  : ~ g i ( ~ t r I t ~ ~ r : t l  r c~ t~~ t i~o( I r ry  o r  c ~ o ~ ~ i t i ~ o ( ! ~ t i < ~ -  (or I ~ ~ I I I ~ : I I I  vot).;urnp- 



t he  right to 3 .iury trini. \vllicll tllc District Court found gunrfiil- 
tecd by tlic Sevt.lltli :Ilnc~ld!ncut. The renlaindcr of the 
Act fell ''bjp reas01i of its illsc1mraI>ility and irlopernbility 
apnrt fron: the provisions to be invalid." MO F. 8upp.  449, 
4G'i (-11.i~. 197s). 

= \ ~ ~ i ) e l I ~ l l t s  soufi1it review by tliis Court of the judgment 
below. Because of substantial doubts regarding the justicia- 
bility of appellees' clnims, we postponed consideration of our 
jurisdictioll to review the n~erits. - U. S. - (10iS). We 
IIO\Y hold that. of the five proviiions specifically inva!idated 
by the District Court:'' only the sections pertaining to elec- 
tion of bargaining reprcsentati~es. corlsulner publicity. and 
imposition of criminal penalties are susceptible of judiciaI 
resoIution a t  this time. \Ye further co~lclude tliat the District 
Court should have abstained from adjudicatii~g appellees' 
chalIe!ige t.o the  consumer publicity and criminal penalty pro- 
vision~. although we think the constitutionality of the elec- 
tion procedures Ivas properly considered even lacking n prior 
construction by the -4rizona courts. \Ye are unable to sustain 
the District Court's declaration, however. that  the election 
proceclures are facially unconstitutionaI. 

tion in commercial qun~rtitirs. For i h r  plrrpox of this sub:ecrion, an 
agricuitlrml commodity or com~nodities for hurnan rorlsumlirion with a 
market ~ a l r r e  of five thotr.s:illd tlollnr* or Inore shfill co~isritr~te commrrcinl 
qu:~nti!ic.s." 

~O.ll)pcllec-; ch:tllengrd numerolls provi.iot~.+ l~r fore  rhe Disrricr Court 
not esprrs.-ly cor1.4tIcrcd h!. tllict court. After ti~s;~lq)rovrnc tile 5 provi- 
sions r l ~ : ~ t  we nddrt.2.5 on tl~i; alipenl. tllr collrt ronclutlc~d th:\r "there is 
oh\.io11>1\. no need to rulr on l)l:lil~tiffs' olhrr co~~tt~nt iong int.!rldilic tlre 
cln~nleti equal 1)rotrctron violntio~~." 4-49 F. Sr11)p.. nt  4GB. The corlrt 
the11 rnjoi~lcd c~~iorc rmcnt  of the Act it1 it* tntlrrty fi~rdin:: t he  provisions 
rrot c\;~)licitl!. in\.a!id:ltrd to he insrp:rr:cI)le fro111 rl~o,-.c tlctr~:iIl!- :~di!~dic:~trd. 
Id.. 3t 457. \Ye fi~rd i~~ . \~~fGcien t  rrnson to co11~1tlcr in t l ~ ~ .  Ccjr:rt in tlle 
first i r l i t  anrc nppcbllrrs' clr:\ll(~nyrl; to tirr I)rovlsloi1u or1 \\.lric11 i ilc Dist rirt 
Coc~rt rfid not sp rc~f i r :~ l l~ .   IS.; j ~ l d g ~ c > n t .  



I I 

K c  address first tile thresliold qucstion n-lictller a!~peIIces 
have ~llegrcl a rase or controversy \\.ithill the rncn~iing of .Art. 
111 of the Constiti~tioiz or or~ly  abstract questions not cur- 
rently justiciable by a feticral court. The diffrrcnce betneen 
all abstract qucstiol~ a ~ ~ t l  a "c:isc or co~ltroversy" is oiie of 
degree. of course. and is not rliscerniblc by any precise test. 
See Jfarylalld Casualty Co. v. Pacific Coal & Oil Co., 312 V. S.  
270. 273 (1941). T h e  basic inquiry is whether the "conflict- 
ing col~tentions of the parties . . . present 3 rcal, subctailtial 
co~itroversy bet\\-een ~)ni.ties having aclverse legal in wrests. a 
dispute definite and dol~crete, not hypothetical or abstract." 
Railu.ay Jlai l  .-lssocicltio7t v. Corsi, 326 U. S .  SS. 93 (1045); 
sec Evers I-. D I ~ ~ E T ,  33s U. S. 203. 203 (195s);  Jfnrylarld 
Caszlaltg Co. 1.. Pacific Coal (k Oil Co., supra. 

-4 plaintiff who challe~lges a statute must demonstrate a 
realistic danger of sustaini!ig a direct injury as a result of the 
statute's operntion or enforce111el:t. O'Shca 1-. Littletorl, 414 
C. S .  4SS. 304 (1974). But "[olne does not have to await 
the c o ~ l s ~ ~ n i ~ l i a t i o ~ ~  of threatened injury to obtai l~ ~~reve~i t i \ . e  
relief. If the injury is certni~ily impending that  is enough." 
Pe~ltisylznitin v. 11-est I-iryinin, 262 U. S .  353, 593 (1923); 
see Reyioiial Rail R e o r y a r ~ i z ~ ~ t i o n  Act Cases. 419 t7. S. 102. 
143 ( 1974): Pierce v. Society o j  Sisters, 26s I T .  S .  510, 526 
(1925). 

TThe~i contesting the const i tu t ionnl~t~~ of a cri~iiinal statute, 
"it is not necessary that  [ the  plaintiff] first espose hirnscif to 
actual arrrst or prusccution to be el~titlcd to challc~ige [the] 
statute that  he  clairns deters the esercise of his col~stitutiollsl 
rights." Stefiel v. Tkompso71, 415 U. S .  452. -159 (1974); see 
Eppersn~l  V. . ~ T / ; O I I S ~ S ,  393 1.. S. 97 (1!)6S) ; Evcrs I-. J ) I I . ~ E T ,  

supra, a i  204. \\'hell the 1113iiltiff 113s allcgrd all intel~tion 
to engage 111 a coursr of C O ~ I ( I ~ I C ~ .  arfi~1a1)ly affrctccl n.ith n 
coiistitr~tional i~ltcrc'st. but ~wosrrii)c(l hy :i stntutc. a i ~ d  t h ~ r e  
exists a crcclihlc tllrcat of j)rust,cutio~l tl~r.lx.~ull~l(~r. Itr "sli~ulrl 



not bc required to await ant1 unclcrgo a ct.imina1 proqecution 
as the sol? lucctns of seckin:: rciicf." Doe \-. Dolton, 410 U. S. 
1 .  1 ( 3  Bitt "l)crsons 11:lvinc 110 fears of state prose- 
ctltioll except tl~ose that nrc in~ng~nnry  or spcculativc, are not 
to be nccclptcd 3s ap~)ro~v-i:itc ~~l:iil~tiff's." I'olitlyer v. Harris, 
401 17. S .  3'7, 42 (1!)71) ; Golden V. Zu-iclilcr, ;!I-1 U. S. 103 
(IBGO). \Tile11 plaintiffs "(10 not claim that  they have ever 
been threatened n it11 prosecution. that  a prosecution is likely. 
or even that a l ~ r o s ~ c u t i o ~ l  is relnotely ~>ossible." they do not 
allege s dispute susceptible to resolution by a federal court. 
I'ounger I-. Harris, supm,  a t  43. 

Examining the claims acljudicnted by the three-judge court 
against the foregoi~ig pri;lcil~les. i t  is our vie\\. that  the chal- 
Icngcs to the proviziolis rcgulatil~g electioli ~~rocodures. con- 
sumer publicity. and crin~inal sanctions-hut only those chal- 
lenges-present. a cssc or co~~troversy." As already noted, 
appellees' principal con~plaint about the statutory election 
l~roceclurcs is that  they elltail ineccaliable delays a11d so pre- 
clude conducting an election promptly enough to perinit par- 
ticipation by many farm \\-orl;ers engaged in the prodnction of 
crops having short seasons. .\ppellees also assail the assert- 
edly austere limitations on who is eligible to pnrticil~ate in 
elections under the ,Act. .~lppcllees ati~nittedly have not in- 
voked the --kt's election procedures in tile past nor halve they 
expressed any intention of tloi~ig so ill the future. But, as 

11.-\lthough npjlcll3rit~ hnvr conrcztcd tlie jr~zt~cinhil i ty of : i~)l ,~llt~es'  
er~.er ;~l  c1:nllengrs to  thr .\ct ' .~ jtro\.I-lon.;. tile!. have not ror~trridrd th:rt  
t h r  stand in,^ of :111y ~ ~ : ~ r t i ~ ' ~ ~ i : i r  :rl)i)ril('r I?  Inor? r!r~i.~iou.s t11:ln t h r  s t : ~ n d i r ! ~  
of any orlwr. [I-e conrludc t1l:lt n r  1cn.c~ the  I'Fli' I I : ~ ?  :i "~ufEcion t  'per- 
sonal st : tk~'  in ;I derermil):ltic,~r o f  rl~r c*on.\titr~tiori:~l s;~lidir\- of [tlir 3 
aforernc~ltiorirtl 11rovision:l to 1)rrsrnt 'a rrr!l : I I I C ~  ;.ul>.~r:r~lti:tl r ~ i i t r o s e r . ~ y  
ndrnittiir,rr of sl)rrific rrlirf tlirot~zh ;t dr~rrcc r ~ f  c.ol~rll~-i\.c cllnrncrer."' 
Bur.l;lc!/ 1.. I'a!ro, -124 U. S. 1, 12 ( I 9 7 f i )  (I'ooti!rttr o ~ r ~ ~ r r c v l ) ,  rluotinc Actica 
i I .  0 .  . / 1 r t 1 1 .  0 . S. 2 ,  4 1  ( I ! ) .  Srr .\'LIACP v. d l u -  
ba~na .  337 V. S. 1-13, 45s (195s). Accortiir~rrly, ~ v c  (lo not ;\.iicsz tllr ktnl~ci- 
in:, of tllc rernnirii~ig 31>l,~llc~.j. SPP IJrrc.l:lr~!i I- I'trlr>o, sripm, nt IS. 
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we see i t .  appellees' rcluctarice in this respcct doc4 not defeat 
the justiciability of their chslletlgc in vie\\- of the nature of 
their claim. 

-4ppellccs insist that  ngr~cultural ~vorkcrs are constitution- 
ally entitled t o  e l e c t  repr renta t ives  to bargain with their 
employers over crl:l)loyr~lent co~~ciitions. As npl~ellces read 
t ! ~ e  statute.  only rel)rrsrlitntives tf111y ~Icctcrl  ulicler its pro- 
visions may cornpel an emplo~.er  to bargain wit11 them. B u t  
appellees ~nn in t a in ,  and have ncitIuced e ~ i d e n c e  tending to 
prove. tha t  the  s tatutory election procedures frustrate rather 
than facilitate delnocrntic selectioli of bargaining representa- 
tives. And the t-F\T has tieclirleci to pursue those procedures 
riot for lack of interest in representing =\rizona farm ivorkers 
in negotiations with ernplo!-ers but  clue to the procedures' 
asserted futility. Indeed. the l F \ T  has in the  pnst sought to 
represent ~ ~ r i z o n a  farm workers and has a se r t ed  in its com- 
plailit a desire to orgailize such workers and to represent 
them in collective b3rgail;irlg. -\lor+cover. the L-FK has pzr- 
ticipated in nearly 400 elec:ion~ ill Califorllia under proce- 
dures thought to be amcl~able  to pronipt nncl fair electiolis. 
T h e  lack of 3 co~nparable o l~por tuni ty  in -1rizona is said to 
ilnpose a continuing burden on apl~cllees'  acsociational rights. 

Even t h u u ~ h  a challer~ged ztatute is sure to work the injury 
alleged, holvever, acijuciioation mlght be postl~oricd until "a 
better factual rccord might be av:illable." Reyiollul R a i l  
R c o r g a l ~ i r a t i o ? ~  -4ct C'ascs, 119 L-. 5.. a t  143 Thus,  a~)l)cl lants  
urge tha t  we shoilld decline to entcrtairi ap1)ellces' challe~ige 
until they undertnke to i~ ivokc  tlie Act's elcctiori ~~rocedures.  
In tha t  I\-ay, the Court ~ n i r l i t  acquirc i r i for r~la t~ol~  regarding 
1101~ the challcngcd pruccdurrs actually ollcrute. i t ]  lieu of tlie 
predictive evitlclice that  al~l)c~llces il~troclucr(l at  trial." X e  



are I)ers~lnded. lion-cvcr, thnt n \ \ a i t i ~ i ~  a1)1)(~11rcs' 11:1rtlcipntioll 
in 311 elcctio11 1 ~ 0 1 1 1 ~ 1  not 3s ; i~ t  O U ~  ~ C O I ~ I ~ I U I ~  of th r  thrc~!lo!d 
question n-hctlier thc  elrct iol~ ]~roceciurcs are subject to scru- 
tiny under the First .41iiclitilnent a t  all. -1s \I-e regard t ha t  
quesiioll dispositive to apl~cllces'  challenge-as clnhoratcd 
bc1on.-n~ t l ~ i n k  t1lc1.e is 110 \ \ ~ I . I . ~ I I ~  for ~ ~ o s t l ' o n i ~ ~ g  atljucii- 
cation of the  clcction claim. 

-4ppellces' tnofold at tack on the  Act's l i n~ i t a t i o~ i  OII con- 
sumer publicity is also justiciable iioir. Section 2,3-13% (B) 
(S) nl;lkes it an ullfnir labor practice " [ t j o  ill(ilice or  ellcour- 
age the ultilnate col1sulncr of ally n g ~ . i ~ u l t ~ ~ r a I  111.0(lllrt to 
refrain fro111 ! ~ u r ~ l ~ n s i ~ l g ,  co~~zlllliillg or 11si1ig sucli ngric:lltural 
product by the use of 'dishonest. u11tr:lthful a l ~ d  deceptive 
publicity." .And vio!ations of that  s rc t io l~  ~ n u y  be criminally 
punishable. -1riz. Rev. S ta t .  ;Inn. 3 2:J-1392 ( S u p l ~ .  19'7s). 
,4ppellecs maintain t ha t  the c o l ~ s u n ~ e r  publicity provision 
unconstitutionally penalizes innccuracies i11at1\-ertcntly uttered 
in the  course of consumer appeals. 

The record shows thnt  tllc UFK hns r,ctivelj. e n g a ~ e d  in  
consumer publicity campaigns in the past ill Arizona, and  
apl~ellees have  alleged in their complaint 3x1 intention to con- 
tinue to engage ill boycott activities ill that  State. Although 

lengers to elccrion procedure oftrn have been left w t h o u t  2 reaerl!- in 
rrgard to the mo5t imlnrdiate rlcrtion 1)rc;tusr r l ~ e  c,lectiol~ ir too i:~r undrr- 
way or  3c1ualIy con~irmm3red prior to judglncnt. S e ,  e .  g.. Dzt117i v. 
Blumste i~~ .  403 CT. S. 330, 33:: n. 2 (1972) ; S1rwrc 1,. Ogiiz*ie. 394 U. S. 
S14, Sl6  (191;3); Ti-illinms v.  Rliod(*.s, 303 I!. S. 2.7, :$4-;%5 (!GIGS). ,Ju>ti- 
ciahilit!- in crlc11 c3sc5 tleprnds not s o  nlucl~ on tile i'nrt of pnsr injury b r ~ t  
on the pro.~liect of ir.5 occurrence 111 : I I I  ilnprl~diltq or f~rtllrc r!ccrioll. See, 
e. g., Storer Y. 5rorc:n. 415 U. S. 724. 737 11. F (1!134): Ro.cnriu v.  Rocl;e- 
jcller. 410 U. S. 732, 756 n. 5 (197.3); Dto~ii v.  B/7c~rrstoi1r, srt!)rn. nr 233 
n. 3. Thrr r  i .  valtlr in ntljudic;~t~n:: rlrctiolt c11:rlIc~n;r~ rior\r.itI~..r:~r~ding 
tllc lap.? of n 112 rticlllnr elcctio~l I~rcnrl.-c* "[t I h r  cor~st rucriol~ of !I!c +r : l r~~te ,  
all r lndr r - t :~ r~ t I i r~~  of its ol,cr:ttior~, 2nd ~)o~:il)lr  cort:t~tr~tio!!:il !ilnits on 
its app!irstion. \rill 11ni.e t l i ( b  c.ITcc~ of srlnl)lif'>-in;: futrlrr c l ~ . ~ l l r ~ ~ z c ~ s ,  rhtis 
incrr~t-inr t h r ~  likclilioocl that 11r11rly fi1c.d c,nccL. c:tir 1x3 :rtljudic,:~tetl bc!or~ 
nn el(sction 1- Irrl(l." Storcr v .  I1rocr.11, suprn .  :tt 7:;; 1 1 .  S fcrnp!l:r:i- :~ t i c l~d) .  



appellees do not plan to prol~ngntr  ~ ~ n t r u t h s .  t11ey contcncl- 
39  we have obscr\.crl-that "e~.~.olirouc. statemollt is inevitable 
ill free ticbate." .\-etc. I-ork l'ittres C'o. \.. Sullit~clrl, 376 U. S. 
231. 271 ( 19G-l). They suhinit that  to nvoict crilninal prose- 

/ 

cutioll t l ~ e y   nus st curtail thr ir  collsumcr a1)i)caIs. alld thus  
forgo full csercice of ~ v h a t  they insist are tllcir First :11nend- 
ment rights. I t  is urged. accordingly, that  their challenge 
to the limitation on consu1nc.r publicity plaillly ~ O S C S  a11 
actual case or controversy. 

.4ppellants n ~ a i n t a i n  tha t  the criminal penalty provision 
has ]lot yet beell applied and niay never be al~plietl  to com- 
missions of unfair l ibor  practices. including forl~idclcn con- 
surner publicity. But .  a s  we have noted, ~ v h e n  fear of crini- 
inal prosecution under an allegecil?; uncoiistitutio~lnl s tatute is 
not imaginary or ~vholll; speculative a plaintiff need not "first 
espose himself to actilal arrest or proz~cution to be entitled 
to ciiallenge [ the]  statutr." S t ~ f l c l  1. Thotnpson, 415 U. S.. 
a t  459. T h e  consunler publicity provision on its face pro- 
scribes dishonest, untruthful .  2nd cleccptive publicity. ant1 the 
cr in~inal  penalty provision applies in terms to  "[a ] ny per- 
son . . . who I-iolates any  1)rovision" of the Act. l loreover.  
the Sta te  h35 not (iisavo~i-e(l 31iy illtelitioll of ilivokil~g the 
crinlil~al ; )c~ial ty provision as i ins t  unions that  colnnlit unfair 
labor practices. -1pllellees are thus not \\ i t l~ou t  some reason 
in fearilig pro~ccut ion  for \'ioIatio11 of the ball 011 s11ccified 
forms of colisulner publicity." I n  our vie\\, the positions of 
the parties are sufiicie~ltiy adverse n-ith r r p c r t  to  tlie roll- 
sunier pul)licit>. l~ro~*lsic)~r  ~,rosc.l.ibing ~t~is r rprc~sc~i ta t ions  to 

'"VPII indel~rntlr-ntl\ of ~ I - I I I ~ ~ I I : I ~  ?:inr.ii~~i:, 4 ?3-1:<S5 ( n )  (8) :~f i rn in-  

ti\,cl\. ~ ~ r o l i i l ~ i t s  t l ~ c  \.;~ric,t\- of rofisllrric,r ~ I I I I I I I ~ I T ! .  . : l ~ c ~ c a i f i c ~ l  t11rrt.ir1. IVc 
tllirik rhea ~ ~ r o - l i c ~ t  of' i - -~~ : lnc~ ,  of : I I I  :~c!rnir~i-!r:rr~\.c VI*:I .~(~ ;111cl ~ I I J ~ I - I  order, 
Ariz. Rev. S~: IL.  .\rin. $ 2.3-I:j!)O (C) ( , ~ ~ I I I I I .  1 ! I i S ) ,  or n col~rt-ortlcrcd 

~ I I ~ L I I I ~ I I O I ~ ,  ? : ~ - I : < ! J O  f I.:), ( . J  1, I < )  I ~ I I I I ~ I .  1 9 i b ) .  :~::iir~$t SI ICI I  ~ ~ r o I r i l ~ i ~ ( ~ d  
rofidllrt 11rot.iclc~~ . - ~ I I ~ - I ; I I I ~ I : \ I  : ~ c l t I i ~ ~ o ~ i : ~ l  > I I ~ , ~ ~ o I . T  Sol. 1111' ('Oll(']ll-j~lll 111:rt 

;11)111.11(~1~.:' c'll:~lic.~igt. I 11 I l ~ c  ~ , I I I I I I I . I I  !- I I ~ O \ . ~ - I ~ I I  14 Allsr ic,1:111lc. 



presc~lt  n case or c o n t i o ~ e r s ~  within the juii~dictIon of the 
Districr Court. 

Section '73-13SS ( B )  ( S )  d s o  is said to linllt consumer 
apl~eals  to those directcd a t  products ivith n-hom the labor 
orc31liz:ition involvcd has 3 prilnary disputt'; as  appellees 
construe it., i t  proscribes "ljut)liclty dlrectcd against any  
tradernark, tmde name or  gencric nnme ~vhich may inc!ucle 
agricultural products of anotlier pro t luc~r  or  user of such 
trademark, trade name or generic narne" .41~prIlees challenge 
tha t  lilnitntion as untluly restrictiilg protecterl speech. Xp- 
pellees have in the past engaged in a!~peals no\v argaably 
prohibited by the s ta tu t r  a~ i t l  allege ail ~ ~ l t e : ~ t i o n  to colltinue 
to do the same. For the rcasons that  a11pcllces' challelige to 
the first aspect of the consunler publicity provision is justici- 
able, we thinlc their claim directed against the scconcl a s ~ ~ c c t  
may no\\- be entertained as n t l l .  

We further conclude tha t  the at tack on the criminal pen- 
alty provisioll. itself. is also subjcrt to  arljutlicxtioll a t  this 
time. Section 23-13!Q autl~orizes ~lnposition of criminal 
canctiolls xg3111st "[a]11y person . . . n.ho i,iolates any  pro- 
vision" of the .Act. -1ppellees contc l~d  t h a t  the penalty pro- 
vision is unconstitutio1ia11y vague 111 t ha t  it does not  give 
notice of what  conduct is nlade crinlinal. Appellees aver 
that they have previo~s!y en::lgecl. nnd nil1 ill the  future 
engage. in organizing. boycotting. piclieting. striking, and col- 
lective-bargaini~ig activities reg\llatctl by various ~~rolrisiolls of 
the .4ct.l4 They assert that  they cniinot be sure wllethcr 
crimi~lal sanctio~ls be visitcrl ilpoii thcni for pursuiilg any 
such conduct, much of nlrich is a l l c ~ e d l y  co~istitutiorially pro- 
tected. A.s we have iiotecl, i t  is clear that  a ~ ) ~ ) ~ I l ~ e s  desire to 

I iE .  g., .Irk. Rev. Stat .  Xn:,. 3 2.7-1365 (C)  (St111p. 1!17S) (:~ccrss to  
rrnplo!.cr'~ prol,erty) : 5 23-13385 (1%) ( 7 )  ( S I I ~ I ~ I .  1 9 7 i )  (I)oycott.q) : 5 23- 
138,j ( E )  (12)  (Sup]). 197s) (p~c l< t s t~nr  ; ~ t ~ c l  ho!.c,ort;) : 5 23-1:iS.i ( n )  (13) 
(.Sr:i)r'. 1 D X )  (strlhing tty ~ n ~ ~ ~ o r i r i r ;  ) , s$ 23-1364. '73-13% (D j (rollcc- 
tive h3rg:t111ilig). 



engage a t  least in C O I ~ S L I I I ~ C ~  p t~ t~ l i r i t y  campnig~ls prohibited by 
thc .Act: accorcl:~l_rly, we t1111ik tlielr challenge to  the preci- 
sion of thc criminal penalty provision. itself, \\.a!: properly 
entertained 1,. tile D i ~ t r i c t  Court allti may bc raised here on 
appeal. If the ~>sovisior~ nc rc  truly vague. al~pcllees should 
not b~ expected to p~l rsue  their collective activities at their 
peril. 

Appellees' chnllcnge to t h r  access provision. hon-ever, is 
not ju~ticiable.  T11c provisiol~. S 23-1383 r C).  stipulates thnt  
" [ n l o  elnployer shall be requlred to furnish or  make avail- 
able to  a labor organizntion . . . informatloll. time. or facilities 
to enable such . . . labor organization . . . to colnmunicate with 
employees of the employer, melnbers of the labor organiza- 
tion. its supporters. or adliercuts." -4ppeIlees insist. and ihe 
District Court  helcl. that  this provision deprives the Arizona 
Em1?loyment Relations Board-charged responsibility 
for enforcing the  -Act-of any  discretion to compel agricul- 
tural enlployers t o  furnish rnsterials. i l lfor~nation, time, or 
facilities to labor organizatioi~s rlesirous of communicating 
x i th  n-orkers locstrrl 011 tfic e!nplorers' l~roper ty  and tha t  the 
section for this rcasol~ violates the First and Four tee l~th  
An~cndments  to the Constitution. 

I t  may  he accepted tha t  t l ~ e  L-FII'  ill inevitably seek 
access to em11loyt.rs' property in order to organize or simply 
to communicate nit11 farm uorkers. But  i t  is conjectural to 
anticipate t ha t  access nil1 be rlenied. More ilnl~ortantly, 
appellees' claim depends ~nextricably ul~oll the attributes of 
the situs invo11-ed. Tliry like11 farm iahor canlps to the 
company ton11 il~volved i n  J l u r s l ~  1.. .-llahcrlrla, 226 C. S. 501 
(19.16). in nhich  the First Almeil(Inlc~lt \\'as held to operate. 
Yet  i t  is i~npossiblt. to kllon n llether access n ill be denied to 
places fitti1:g al>j>cllc~s'  c o ~ ~ s t i t t ~ t i o ~ ~ a l  clailn. \l'e can onIy 
h y p o t i ~ c s i ~ e  tha t  suc.11 an rvcrit nil1 colne to 133ss, and i t  is 
only on this basis t ha t  tlie constitutional claim could be 
nt l jufl~catrd a t  ~ h l s  tllne. -111 o l ) i l ~ i o ~ ~  I I O W  nould he patently 



ndvizory: the atliuclication of appellees' cliallc~igc to the ac- 
cess p ro~ i s ion  nlust thrrefore ana i t  a t  least sucI1 time as 
appellees can asscrt 311 intcrcst i l l  seeking access to particular 
f a r i l l t i e  .IS \\ell as  a pall1a1,le b; ls~s for belic\.illg t ha t  access 
~vill  be rcfusccl. 

Finally, thc constitutiollslity of the allegedly co~npulsory 
arbitration provision was a150 inipropei.ly considerect b y  the 
District Court. T1l:lt provision specifies t ha t  a n  employer 
m a y  seek and obtain a n  illjunction "upon the  filing of s 
verified petition showing tha t  his agriculturltl employees a re  
unlariful l~.  011 strike or a re  unlan.fully collducting a boycott, 
or are u ! i l a~~fu l ly  tl:reatc~lillg to strike or boycott. anti t ha t  
resulti!lg cessstion of work or  coilduct of a boycotr will result 
in the  prcve~ition of protiuctioli or the loss, spoilage, drterio- 
ration, or reduction in grade. quality or m:irketability of nn 
agricultural con~niutlity or commodities for human coneump- 
tion in commercial quai~tities." ;lriz. Rev. S ta t .  -1nli. S 23- 
1393 ( S ~ p p .  191s). If 311 cri~plo!~cr i l~vokes a court's juris- . . 
dic:io:l to iss::e 3 ttrni1or:1r:~ rest:-s:!ling nrdcr to  ~ ~ ~ i o i n  a 
strike, the enlployer "must a s  a condition thereto agree to  
submit the dispute to blll(li~ig arbitration a s  the  means of 
settling the unresolved issues." And if the parties cannot 
agree on an arbitrator. the  courst lilust appoint one. 

On the record I)cforc us, t1lc.1.c is an i~~sufficielltly real and 
concrete dispute v-lth respcct to al~plication of this provision. 
= ip~~el lces  thenlse11.e~ ackrlon.ledgc that ,  assuming 211 arguably 
u n l a ~ i i u l  strike nlll  occur, ernl~lo!~e:.s tuay elect to pursue a 
range of responses other t i ~ a ~ i  scrklllg a11 i ~ ~ j u ~ ~ c t i o n  2nd 
agreeing to arbitrate. J lo r~ .ove r .  zpl~ellces have never con- 
tested the constltatio~iality of the ar1,itrntion clause. They  
declare that  " [ t l he  t!lrcc judge court 1)clon. on its on-n niotion 
foul~d the bil~tlilig a r l~ i t r a t io~ l  j)~.o\.isio~l of S 1393 (B)  viola- 
tive of substa;itive cluc procrss alld the S C V C I I ~ ~ I  X I I ~ C I ~ ~ ~ I I ~ ~ I ~ ~ . ' '  
Rricf for Appellees 71 11. 153. - \ j~l~ci lces,  instead, raisrd other  
challcligcs to the s t s tu  tc's ci\.11 c~lforccn~cll t  s chc~ne ,  n llicli wc 



do  not co~~sic!er on this appc31. See 11. 10. S U ~ T Q .  I t  is clear, 
then,  th3t m y  ruling on the co~npulsory z rb i t ra t io~i  provision 
would be n.Ilolly arivisory. 

I11 

-41,pellants co~i tend  tha t ,  even assuming any  of apl~ellees' 
.claims are justiciable, the District Court should have ab- 
stained from adjudicating those claims until t he  .4rizona 
courts might authoritatively construe the prol:isions a t  issue. 
' K e  dieagree that  appellees' c11a11~1ige to  the s ta tu tory  elec- 
tion procedures should first be submittcct t . ~  the  :\r' ; zo i~a  
courts, bu t  \ye think the District Court  slioultl: have  abstained 
from colisidering the cbnstitutionslity of the criini~ial penalty 
pro\-ision 311d the  consulner publicity provisioll pending re- 
view by the s tate  courts. 

As ive have observed. "[a]bstcntion . . . sanctions . . . 
escape [from i~ilniediate decisio~il only in riarro\vly limited 
'special circumstances.' " Kusper .i7. Pontikes. 414 I?. S. 51, 
54 ( 1973). quoting Lalie C'c~rricrs' ~l.<socintiotl V. -~fnc.JiuILa~t,  
406 U. S .  49s. 509 11972). "The paradignl of the  'special 
circumstances' tha t  nlake abstc~itioli  a l~propr ia te  is a case 
where the challenged s ta te  s ta tu te  is s i~sceptible  of a con- 
struction by the s ta te  judiciary t ha t  ~vould avoid or modify 
the necessity of reaching a fctleral c o ~ ~ ~ t i t u t i o r l a l  question." 
Kusper Y. Poiltikes. suylra, at. 34; see %u.icX.lcr v. Koota, 3S9 
U. S. 241. 2-49 1967) ; Harrisott 1.. .\-..I.l ( ' I ' ,  3(iO I-. S. 167. 176- 
177 11939); Rnilrorrd Co/t /n~isslon.  I-. Pulltrin~l Co.. 312 U. S. 
496 (1941). Of course, tlic 3 h t ~ ~ l t i o 1 i  cloctril;~ "conte~nplates  
that tlefereilce to  s t a t r  court 3[ijuclicatiol.i 01l1y be 111arle n.here 
the issue of s tatc  Inn  is uilccrt:~irl." Ilrrritjar~ I-. For.ssc~ii~ts, 
380 L-. S. 328. 331 (l!)(i:). n u t  n . h ( ~ l  tlic statc s tatute  nt  
issue is "fairly subject to 311 i~lti.r]>rc.tntion n.hich \ \ i l l  rcndcr 
unnecessary or s ~ ~ l ~ s t a ~ ~ t i : i l I y  1110(1ifj' tlic fc.(lcral c o ~ ~ s t i t u t i o ~ ~ a l  
questioll." id., a t  5.73, af)st.('lttio~l 1 1 1 3 ~  1 ) ~  rrquir('r1 "in order 
to  avoicl ullllrccssary fri('tio~l i l l  f ~ ( l ( ~ ~ . ; l l - s t : ~ t r  r ~ l a t i o ~ l s .  itltcr- 
fcrcllcc n-it11 i~llj)urtalit, stntc frll~c.tio~ls. tvtlt;lti~.e clccisid~ls iili 



question< of stntc Ian-. and prcmnturc constitutional adjudica- 
tion." id.. a t  531. 

K e  t l l i ~ ~ k  a atate court construction of the  prol.isioli govern- 
ing election ~ ~ r o c c d u r c s  would not obviate tile need for dcci- 
sion of the c o n s t i t ~ ~ t i o ~ l a l  i ~ w e  or ~n:~terlal ly :liter tile qucstion 
to be tlccidctl. .-Is rye sllall ~ ~ S C L I S S .  our  resolution of the  
question wllether the  stn t11 tory clectior~ proccdures a re  af- 
fectetl with a First .llnenriinent interest a t  all is dispositive 
of appellees' challenge. -And insofar as  i t  bears on tha t  mat- 
ter. the  s tatute is ~ ~ o i n t c ~ l l j r  clear. .4ccortlinply, n-e ~ ~ c r c e i v e  
no basis for r l c c l i ~ l i ~ ~ g  to ~ Icc i~ le  :il~l)t-'llees' cllallt.ngc to the elec- 
tion proccdures. n o t n . i t h s t a ~ ? t l ~ ~ ~ g  the absence of n prior state- 
court adiudication. 

\Ye col~cladc. hon.evcr. that the District Court s!lould 
have postl)o:led rc~olu t ion  of al>l~ellees' cllnllcngc to the  crim- 
inal penalty provision. T h s t  section pro\rides in pertinent 
par t  tha t  " [a lny  pcrFon . . . who violates any  provision of 
[the .Act] is guilt?. of s . . . misdcn~eallor." ,lriz. Rev. Stat .  
.inn. E 23-1392 (Sul,p 197s). Appellees iilaititain tha t  the 
penalty ~rovisio:: leaves substantial doubt ~.cgnrtling ~ v h a t  ac- 
ti\-ities xi11 e l ic~t  c r i ~ l ~ i ~ l a l  s a ~ : c t i o ~ ~ s .  T h e  District Court so 
concludetl. ohservinz tllxt [ c ] o ~ ~ s i d e r i ~ i g  the enormous variety 
of activities covered by the Act [ t he  pcnsl ty section] is 
clearly a s tatutory provision so vague tha t  me11 of comrnon 
intelligel?ce call only guess at  its lncaning." 419 F. Supp., a t  
433. T h e  court c1al)oratt.d. "Tllcrc is no n-ny for anyone t o  
guess whether criminal pro\-isions will apply to any   articular 
conduct. in atlvancc. 311(1 it is clear t ha t  the  s tatute is ullcon- 
stittttionally vagrle anti cloes not ndcquatcly define prohibited 
col~tiuct a ~ l d  is. t l~ercfore,  i l l  violntio~i of the tluc. 11r-occss 
clause of tllc Four tce~i th  , \ i ~ ~ t ~ ~ ( l ~ i l e ~ ~ t . "  Ibid. 

=\l?l>ellants, thcnlscl\.es. do 11ot argue tha t  tlie criminal 
penalty ~~rovisiori  is ultallihiguous. Indced. tliey insist t h a t  
until the ])revision is cllforccrl "it is illlpo~si!)k to kllo~v wllat 
n-ill be co11sld~reL1 a .\ . iolntlol~l] '  of t he  .let," Brief for 



,4ppellants 37. --\ppc.llallts suhniit that  various uilfair labor 
practices. for e>ra~nj,Ic. 113ve not I )CCI I  trctited as yet ns crim- 
inal ~iolat iol ls .  

It is possible, honcver. that. tlie pena1t~- pro:-ision might  
be collstrued broadly ns applj-ing to all scctions of the .Act 
tha t  a f i r ~ n a t i ~ . c l y  ~ ~ r o s c r i h e  or comrnai~d courses of collriuct. 
I n  terrns it reaches " [nJny  persoil . . . \vho ~ i o l a t e s  any 
provision of" the Act. Alternatively, the  Arizona courts 
might conclude thnt  only limited port io~is  of the -Act are 
susceptible of being "violnte[cl]" and thus narro\vly define 
t,he r r i l ~ b  of the penalty section. In  either case. it is cvident 
t ha t  t he  stattrtc is reasonablj?.suscel1tit)1c of collstructio~is t ha t  
might undercut or modify a!~j~ellees' vnguene5s attack. It 
may be that .  if constructl broaclly. the penalty pro:-ision 
would operate in collju~ictioli n i t h  substantive 1~rovision.s of 
the -Act to restrict unduly the pursuit of First .\tnerldment ac- 
ti~rities. B u t  i t  is a t  l e a s  evi{lent. thnt  an  authorit,ative 
construction of the  pelialt!. l~rovision-may slgnifi~3lltly alter 
the co~lst i tut io~ial  q u e s t i o ~ ~ s  rcciairinz rc~solutioii." 

1I-e hsve noted, of course. t ha t  when "estcnsi\~e adjudica- 
tions. under the iml~ac t  of a variety of factual situations, 
[would be required in orcler to bring s challel~ged statute] 
within the bounds of permissible constitutional certainty," 
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abs t r~ i t ion  may I)c i~~a l~ l> rop r i a t c .  Ilnc/gcatt I?. Bullitt, 377 
. 0 .  3 I - .  n u t  llertx tllc -\riz0113 courts may  

t l e t c r~n i~ i c  ill a siltfile 1)rorectIillc \ i h . ~ t  su1xtn11ti1.r ;)ro\.isio~is 
t11c ~wn:dty ])rovi-ciou il~otlifies. In this caw,  tlie "unrcrtain 
issue of s tatc  Ian [ttlrn:] upoii a clioice b e t n c r ~ l  one or sev- 
eral n1tcr11:itiv~ ~ncnl~ingq of 1 tllr l qt:ltc ~ t a t l l t c . "  I d . ,  a t  378. 
--\c.cortlingly. we think the .!rizol~a courts sIlvultI be "aff'ortled 
3 reasonal>le opportunity to ])ass upon" the  section under  
review. Nnrn'so,~ .ir. -1-ddC'P, 3G0 V. S.. a t  176. 

T h e  District Court  shoul(1 have abst:tinccl \\-it11 respect t o  
:~l>j~rIlccs'  r l ia l i r~lgt~s to the co!lsulncr 1)uhlicity ~)ro\.ision a s  
I .  -\l>l)cllecs have srgucd tha t  Xr~zo~ la ' s  pro~cri;>tion of 
misrel~rcsentations by labor orgaliizntiolis in t h e  course of ap- 
13~31s to  C O I I S U I I I C ~ S  intolerably i~lliit)its the rsc.rcise of their 
F i r s t  -4mc1~dlnent right freely to  discuss Issues concerning the  
cnil~loyrnent of farm laborers ant1 tht. production of crops. 
.4!1p~I?ants subniit. hoxever, that  t he  s tatutory ban on 
untruthful  consumer publicity :i~iglit fairly be construed by  a n  
-1rizona court as proscribing only niisreprcsentntiolis made 
with kiio\vledgc of thclr falsity or  in reckless disregard of t ru th  
or falsity. -1s that  is tlie qualification tha t  appellees insist 
tile ~~ro l i ib i r ion  of misqtatements must include, a coiistructioil 
to  t ha t  effect \vou!d subztantially affect tlic constitutional 
question presented. 

I t  is reasonably arguable tha t  the  co~isumer  publicity pro- 
..-ision is ~ l ~ s r c p i i l ) l c  of the  cons t r~~c t ion  appellants suggest. 
Section 23-1285 t B)(S)  ~ n a k e s  i t  un1:~n-ful " [ t l o  intluce o r  
encourage the  ul t i l r~ate  colisun1t.r of any  ag~.icultural prodtlct 
to  refrain from 1~urchnsing. c o l ~ s u ~ n i ~ l g  or  using such agricul- 
tural product by usc of rtishol~est, utitruthful nl ld  deceptive 
publicity." (Ell11)liasis a t k l d . )  011 i ts  face, the  s ta tu te  does 
not forbid the propagztlon of untrritlls ni t l tout  nnore. 
Rather ,  to be c o ~ l t i c l ~ ~ i l ~ h l c ,  conslllllcr ~)ul)licity 11iust be "dis- 
h o n c t "  311~1  "(1cccj1tivc" as  nr l l  as  untrutliful. A i d  t he  
; \ r i~ona  courts may  ~ i c l l  conclurle ttiat n "tlisi~oncst" and  



"untruthful" s ta te~nent  is one ~ n a d r  n-it11 kno~vlcdge of ialsity 
or in rcckltss clisrcgartl of fs1~ity.I'' . 

T o  be sure, the coilsun~er !~ublicity provision further pro- 
vidrs that  "[p]ermissibIe inducement or cllcourager~lcnt . . . 
rneaqs truthful, hohest onrE nondcceptive publicity. . . . 19 

(Enlphasis added.) Tha t  phrase may be read to indicate 
that  re;~resentcitions not haying all three attributes are pro- 
hibited under the -Act. But i t  coultl be held that  the phrase 
denotes only that  "truthful. honest and nondcceptive 
publicity" is permissible. not that ally other publicity is pro- 
hibited. When read i n -  con,iunction with the prohibitory 
clause preceding it, the latter phraze thus il~troduces an am- 
bigult!- suitable for state-court resolution. I n  sum. n-e think 
adjudication of appellees' attack on the statutory limitation 
on untruthful consumer appeals should await an authorita- 
tive interpretation of that  li~nitation by the Arizona courts. 

K e  further conclude that  the District Court should have . 
abstained from adjudicating appeliees' -additional contention 
that  the consumer publicity pro\-ision unconstitutionally pre- 

lG ~ ~ l t l i o ~ ~ g l l  e o ~ i ~ t r ~ i i ~ ~ ~  ? I I C  spetion ill t11i;- 1nnnnc.r \vould njlpnrrlitly sat- 
isfy sppellees, we should not he untlcrstood as declnr in~ rhat the section 
and its criminal sanction \ ~ o u l d  be uncons~i t~~t iona l  if the)- proscribed dam- 
aging f~~lsehoods perpetrated unknon-i~~gl!. or without rccklc2;qnt>es. We 
have no; adjudicated the role of t11r Flr.51 .4rn~1idmcrlt i l l  suits by private 
parties 3,nit:st. nonmcdia defend3nt5, nor have we considered the con- 
stitutional implications of cansrs oi  ;~ctiol: for injurior~s fnlschood outside 
the are" of dciamation and the grorinrl eovrrrd by Tirnc.. Irlc. v. Ilili. 3S5 
TJ. S. 374 ( 1 9 G T ) .  Linn 1.. Plant Gttnrd Il'orkcrs. 3S3 LT. ,$. 53 (19GG),  
holding thar appiicntion of .?t3te dci:irn:ltion renlrdics for specell uttclrrd in 
a lnbor dispute is drpcndrnt tipon :I .shon-ing oi krio\\.lcdge or  reckle.~:ncss, 
was grounded in icdcrnl labor ~ ~ o l i c y ,  thor~gli t l ~ c  c:\be hntl constitutional 
overtones. 

Furtlirrmore, 1t.c r s p r c s  no vicn- on ~vl~ct l icr  the scrtion n.oi11tl be 
~ u l n c m b l e  to  con>titi~tir~rl:rl :~tt:lck if i t  t!(.cl:trrtl f:il-c roll.-~imcr l~~iI)lic.itp, 
~ ~ ~ l ~ c t h r r  innorent or cr~lp:~ble, to be :rri 1111f:lir lnbor 11r:tc.tic.c. nlld h:\ti :l: its 
only ~ a r ~ r t i o ~ t  3 l)rosllc.c.ti\.ca ce:l,-.r : I I I ~  11csi.st orc1rr or rollr; injr~~iction 
directin; that tl:c re-!~o~i(lc.rlt ee:~..c* i ) ~ r i , i i ~ l ~ i ~ i : :  ~rr:~tc~r~:rl  :~lrcs:ttl~. tIcrc.r~~!incd 
to be fzl?e. 



eludes publicity not dircctetl a t  the ~~ro t luc t s  of elnl~loyers 
n i th  \\-liom the protesting In\>or orem~ization has a primary 
dispute. TT-e think it is 11y no nicans clear that the statute 
in fzct prohibits p~lbllr i ty solclj. tlccnuse it is dircrtcd a t  the 
protlucts of particular employers. -1s alrcntfy discussed, 5 23- 
13S5 ( B ) ( S )  declsres it an  u11f:iil labor practice to intiuce or 
encourage the ultinintc consunlcr of agricultural products to 
refrain from purchasing products "by the uFe of dishonest, 
untruthful and deceptive 1)~iblicity." The provision then 
stipulates: 

"Permissible inducement or encot~ragement within the 
meaning of this section means trutliful. honcst n ~ i d  non- 
deceptive publicity Ghich identifies the agricultural prod- 
uct produced by an agricultural cnq~loyer with xhom the 
labor organization has a primary dispute. Pemlissible 
iilducemeilt or encouragement does not include publicity 
directed against any trademark, trade i;anile or generic 
name which may include agricultursl l~roducts of anotller 
producer or user of such trademark, trade name or 
generic name. 

The section nonhere proscribes publicity directed a t  products 
of employers with n-horn a labor orgnnizztion is not engaged in 
z primary dispute. I t  indicates ollly that  publicity ranging 
beyond a primary disageelnent is not accorded afirmstive 
statxtory protection The  -Arizona courts might rca:oii~bly 
deterr~line that  the languzge in issue docs no n~ore  than that  
ai~tI might thus aiilclioratc aj~l)vll(~os' col~cc.r~ls." 

\I'c~rc, 1 1 1 t h  -rrtion c o r i ~ t r ~ ~ c d  t o  l~ro!~il)ir : ( I 1  :11)p(%:115 dirrc.trd ;~g:lill.~t tlle 
prodircts of ngricriltural rmplo!.err n.lro.5~ cm!~ic)ycc.a thr  !:ibor orgnnizntion 
did not actu3Uy represent, its constitutionnlity nor~ id  be substnr~tisll!- in 
doubt. Evcn pickctinr may not Ilc >o nnrrotvly c ~ r c \ ~ m x r i b c d .  AFL v. 
Srcing. 312 U. S. 321 (1941). .4tlriirionnl dif6~11ltics 1vr1111d nri-r were tile 
section intrrprctcd to interccl)~ piif~lirir>- ti!. n>r ; tn  ot11rr tlinn ~~ickc t ing .  
Although ~ v c  ti3.r.e pr~:.iou:!y conc*l~ltlrd tlint l~ickcbtirig nirnrd :rt tli~coum$- 
ing trade Licros= tile hoard \v~tll  n t1.111~. n('utrn1 rrni)l~:~.cr mny bc h:rrrcd 



lloreover, 4 23-13% (B) (S)  niight be con~trued.  in light 
of $23-1385 [C) ,  to prohibit only thrcatcnil~g speech. The  
latter provision states in pertinent part that  " [ t lhe  e:ipress- 
ing of ally vien-s, argument, opinion or the  making of any 
ststenlent . . . or the dis:cminntion of such views whether in 
written, prillted. graphic, visual or auditory form. i i  sqch 
expression contains no threat of reprisal or force or promise 
of benefit. shall not constitute or be evidence of an  unfair 
labor practice. . . ." On its face. X 23-1383 t C) n-ould appear 
to qualify 5 23-1335 ( R )  (8). as the latter identifies "an unfair 
labor practice for a labor org2nization or its ngents." 5 23- 
1383 (B) .  U-ere the consulaer publicity ~ ~ r o v i s i o ~ i  interpreted 
to intercept oiily those es~?re~s ions  ernbodying a threat of 
force, the issue of its constitutio~inl ~ a l i d i t y  n.ou?d assume a 
character wholly difierent from the qucstiorl posed by ap- 
pellees' construction. 

Thus. we conclude that  the District Court erred in enter- 
taining sll aspects of appellees' challenge to the consu~ner 
publicity section without the bcneiit of a constructio~l there- 
of by the -4rizona courts. We are sc~lsitive to appellees' re- 
luctance to repair to the Arizona courts after extensive litiga- 
tion in the federal arena. We nevertheless liold that  in this 
case the District Court shoulil not have adjudicated substan- 
tial constitutiol~al claims n l t h  respect to statutory prov~sions 
that  are l ~ a t e ~ i t l y  a~l ib :guou~ O I I  t l ~ c ~ r  

cornp3:ibl:,- with t11e C o n ~ t i t l ~ t i o n ,  Car.penters [')tion v. Xittcr 's  Cnie.  315 
U .  S. 722 (13-11); cf. ,YLRB !,. Fruit I'nrkcrs ( T r e c  F r n i t s ) ,  . ?T i  C. S .  5s 
(196-1), ::.r h2ve noted th:lt, for Firi;r :\rnr~ltlmt.nt pr l rpose ,  pirlic~ting is 
q~r:rlitntii.rly "dificrent from othcr motlcs o i  cornmr~nic:lrion." IIuqh(7s v. 
Supcrior Court, 339 U. S. 460. 46.5 (1950) : arc Buci;oly v. I'oleo, 421 U. S., 
at  17;  Tcamsters C'rlion v. T70gt ,  I I I C . ~  :154 1;. S. 2S-1 (1957). 

It  I I ; I ?  I ) ( - ~ I I  . ~ ~ ~ g g ( ~ . - t o ( l  r11:1t t11c I I I I ~ I : I V ~  of ;~I)-r(~!~tion on ; I ~ I ~ I I ~ I I ~ ~ ~ ~ . . '  111tr- 
s l i t  of rrrn.-t i t~~tion:~lly j)rorc*ctt~tl ;~cri\.irics.s ..ho~lld ht r r d ~ ~ c c d  I,!- dirtr t ir lg 
the  t r c t  C o t  to r c  1 1  i i ~  r ~ o r i n ~ t  of t l ~ r  s t : ~ t e  
~ t n r r ~ t c .  j)rntlinc :I tlrfiniti\.c. rc.-ol~~tion of is.-~~c,.- of sr:,tc. 1:rrr- !J! .  t h r  .\rizona 
C ~ J I I ~ I ~ .  Sty flflrrisoii v. .Y~I:t(,'l', :JliU 1;. S. 167, 17,S-170 (1959). E r ~ t  



1's; 

The merits of apl~ellees' challenge to tlie stat,utory eiection 
procedures r c ~ ~ i n i n  to be consitlercd. :\ppcllees co~ltenri. and 
tlic District Court concluded. tlint the tlclays as~ertcdly at-  
teliding the stat1:tory election scheme alitl the technical limi- 
tations on who may vote in ullit el(!ctiolls severely curtail 
appellees' frcedom of association. This freeclom, i t  is said, 
entails not only the liberty to join or sustain a labor union 
and collectively to express a positioil to an agricultural em- 
ployer, but also to create or elect an organization entitled to 
invoke the statutory provision requiring an employer to hsr- 
gain collectively with thc certified representative of his em- 
ployees. -4s we see it,  lio\vever, these general co~nplain ts that  
the statutory electiol~ proceciures are incfiec.ti~-e are matters 
for the Arizona Legislature and not the federa1 courts. 

.Accepting that  the Constitution guara~itees ivorkcrs the 
right individually or collectively to voice tllcir vie~vs to their 
elnployers. see Givl~ar,  v. TT'estcrll Lint Co~~sol idated  School 

. . District. - TJ. S. - (1979). cf. Jladisolz Scllool District v. 
Il'iscollsi11. E~nploy,tzcllt Re la t iom C01)tntisSior7, 420 U. S.  
167. 173-173 (1976). the Constitution does not afford such 
employees the right to compel enlploycrs to engage in n dia- 
logue or even to listen. Accordingly. -4rizona was not con- 
stitutionnlly obliged to pro\-ide a procedure pursuallt to  n-hich , 

agricultrlral cml)loyees, through a chosell rc l~rcscntnt i~e .  
might compel their employers to negotiate. That. it has 
undertaken to do so in an asscrtedly niggardly fasliio~i. then. 
presel~ts as a g c ~ ~ r r a l  lllatter 110 First r l ~ l l t ~ l l ( l ~ ~ i ~ ~ ~ t  ~)~.~i)Ielils.'" 

this is n m:~tter  :Ilnt is Lest at1drc.-.~ed by tllc District C w r t  irl ;he first 
in:tnnce. 

I!' IT(, do  11ot c.ullsitl(.r nllr~tllrr 1 1 1 ~  1.1r-c.riotl ~ ~ r o c ~ ~ t l r ~ r t z ;  tl(.rl\. : I I I ~  of tllc 
npprIlrrs ctrlrlnl proferrion of tlle Inw. I \ l r l ~ o ~ ~ ~ I ~  n l ~ ~ ~ t - l l c r s  1lal.e cl!:lilcn~rd 
ofhcr provisio115 of t l ~ c  Act an eq11:11 11rotc.ction rrountle, they Irnve not 
t1irct.tcd such  nn nr~u111~~11t in (hi:: Cot~i-t ;~=:~inet the srction ,no\.crning 
election procctlr~res. K c  u n d c r s t n ~ ~ d  nji1lrllct.s' crlrlnl protc~ctioll chnllcnge 
to ernl)r:~ce t h ~  ,.rctions 11rrt:iirling to n c c w  to :III c.~nl~lo!.cr'.s l~ropcrty and 



l foreover,  the -1ct docs not prccludc volunt3r)r recognition of 
a labor orgnnization by an agricultural ern!~loycr. Thus. in 
the event that  an  employrr dcsircs to b a r g i l l  with a rcpre- 
sciltative chosen by his employees i~ldcpcndcntly of the stat- 
utory elcction procedures. such bargnining m a y  reatlily oc- 
cur. T h e  ~ t a t u t o r y  procedure.: neeti bc purhued only if farm 
~vorkers tiesire to designate csclusive bargaining representa- 
tives and to compcl their employer to bargain-rights that  
are col~ferred by statute rather  than the Federal Constitu- 
tion. -4ccordingly, a t  this time. n-e are unable to discern 
nny First  Ain~endl i len t  tfifficulty with the .Arizona statutory 
election scheme, ~ ~ h e t h e r  or  not the procedures a re  as fair or  
eficzcious as appellees ~vould  like. 

Rez:ersed a n d  remanded .  

coli-~~irnc.r 11111)lirity. But  \re 11:ir.c. tiot~*rrnincd rlint nl)~:(.llee'.$ n s ~ n u l t  on the 
firit pro1.i-iun i,+ prcrnarllrc an(! t h a t  nl~l~c,l lrrs '  nrracli oil the sccond 
>li0~11d hi, lirl(i ill nbe!.nncc p c ~ ~ t l i ~ i g  rc-ort to t l ~ c  .-\rizoila courts. 



SUPREJIE COURT OF THE UXITED STATES 

S o .  '7s-225 

Brucc Bnbl)itt, Goyernor of the 1 

L7illlion, Etc., et al. I 

Stnte of .irizo~la, ct al., 
-App€!ll3lIts, 

v. 
Gnited Far111 Workers S a t i o l ~ a l  

[June 5, 19791 

On Appeal from the T'nited 
States District Court for 
the District of Arizona. 

SIR. Jt-STICE BI?ESXAN u'ith whom 11~ .  JUSTICE >I.ARSIIALL 
joins. col~curril:_c in pnrt and riisscnting jn part. 

I join the opinion of the Court. with the esception that  I 
res!~cctfully dissent from the Court's I~olding tha t  the District 
Court should have abstaincd and postponed resolution of ap- 
pelires' constitutional challelige to X 2S1392, Ariz. Rev. Stat. 
-41111. (Sup]). l97S), until this statctory pro~is ion had been 
constriled by the Xrizoila courts. 

I t  must be stressed that "[slbstention from the exercise of 
feci~ral jurisdiction is the exception. not the rule. 'The doc- 
trinta of abstention . . . is an estrsordillary and narron- excep- 
tion to the duty of a District Court. to adjudicate a contro- 
versy properiy before it. . . .' Co~ru ty  of . i llegltc)rg v. Fru11.4 
-I las!~uda Co., 3GO U. S. 18.3. 1SS r 1!)30)." Colorado Rizw 
iJVcrter C'o,lser.t.ation District v. T'nited Strctes, 424 C. S. 800, 
813 (1976). If a state statute is suzceptible of 3 const ru~t ion 
tha t  rtould avoict or significal~tly alter a, colls:itutio!~al issue, 
ho~vcver, abste~?tion is appropriate to avoid neeclless frictioll 
I ( between federal pronounccmcrtts anti s tste l~olicies." Rcetz 
v. Bozmrich, 307 U. S, 52, 37 (1971)). But. as the Court totlay 
correctly 11oirit.s out. thc state st :~tute at issue must be " 'fairly 
suhject to an intcrl)rrtstion ~ ~ h i c h  \rill rc~~cler  unnecessary 
or substanti31Iy rnorlify the fctlcr3l co!~~t i tu t io~la l  qu('stiol1,' 
[IInr7ttrt11 I-. For.~sc r l i u ~ .  3SO r;. S. A3S.1 .53i [ 1l)6,7] ." .,I trtc, 



a t  15. (En~phnsis  su l~ l~ l i rd . )  This is not the case with 
$ 23-1292.' 

Scctio~i 23-1 392 ;>rovirlcs i n  part : 
(1 .lily person wllo . . . ~ i o l n t r s  311y 11rovirio11 of this 

article is guilty of a misticr~~c:lnor 1)~11i,chal1le by a fine 
of not rnorc thall five t l~ousa l~d  (iollars. by i n l p r i s o l l ~ ~ l ~ ~ l t  
for not nnore th311 one yrar. or both. Pro~i t lcd .  however, 
tha t  none of thc provisions of this srction shall apply 
to any activities carried on outside the state of -4rizolia." 

The District Court col~clutied concerning this provision tllst 
" [ i l t  n-oulcl appear 011 [its] face . . . t h a t  it cuts across 2nd 
covers the entire [Arizona ;igriculturaI Einpioynlc~lt Rtla- - .  

t io~ l s ]  -Act. not just a Iiiuitetl area %\-here a criminal penalty 
might be accrptable. I t  says in plain English that it appIies 
to 'any person' and further [ that]  ally persoil 'who violates 
any provision of this article is guilty of a mistie~neanor . . . .' " 
449 F. Supp. 449. 453 (Ariz. 197s). The District Court found 
the provisioli unconstitutionally o ~ e r b r o a t l . ~  Ibid. 

The District Court is clearly correct tha t  the language of 
23-1392 is "plaiil and una~ubiguous." Davis v. .\lnntl, 377 

lBec3use of the  :~n~l) iguous  r ~ l n r i o n s l ~ i l ~  beta-cen $ 23-13s; (C) 2nd 
$32 -13S.5 (B) (S),  I concllr in the  Court's holding that the  Di2trict Cour t  
~ t lou ld  11:ive a1):taincrii \villi req)ec! to 3 21-1385 (B)  (5 ) .  

=The  Dihtrict Court  :iiso found 523-1332 t o  be "unron~tirrl t ion;~ily 
vague." 4-19 F. Supo.. a t  -1.53. The Court *fated: 

"Consicieril~q the  enormous variety of ;tctivitie.s covered hy ttir .ict, and 
the f:\ct 111at . . . man>- of t l ~ ( ~ s v  involvc First nnd F o r ~ r ~ c e n t h  -4mc1ldnirnt 
c o r ~ . s t i ~ ~ ~ ~ i c ~ n : ~ l  riz11t.i. 11 is rlwrl:. :I : : . I ~ I I ~ ( I ~ J .  j)ro\.i.-iun >(I r:lgtle t1i:it I I I~ , I I  
of con1n:otr 1111i.!i!i.{.11cr c:tn olily =UP-: : i t  its mc,:~ninq. . . . T1:ere is no 
way for : L I I ~ O ~ I V  10 ~ 1 1 ~ s :  ivhchth~r rrirni~ral ~ ) i - o v i s i o ~ ~ ~  \vill :I])])IJ. to :illy 
particular r o ~ l t i ~ ~ c t ,  in :~dv:irlce, and it i:: cle:lr th;rt tlic st;:t\llr is I I I I ~ ~ ~ I I -  

s t i t ~ ~ t i o r ~ : ~ l i > .  ~ : I ~ I I ( ~  and d0c.s 1:ot :~dw~r~ntc . l !  defillc, jxn!iil)ircti co~ltluct ;tnd 
is, r l lc~r~fore .  ill violi\tion of the d u e  jlrorcss r l ; ~ r l ~ v  of t1:r Forlrtcsc\ntl~ 
.lnicndriic.nr ." /lid. 

Ti:? inct t11:rt $ 2:1-1332 i . ~ ,  for IVII.~)(I .-~*-F of tile :~b>tcnt ion doctrine. 
":)l,lin 2nd ~ln:~rlll)i:r~ot~-," iloc* not rrcrc~s>:~rily mc*:cn t11:lt it r:!nfl:)r bc 
r ~ ~ i c o n : t ~ t ~ ! ? : i ) ~ ; ~ ~ I I ~  \,a;rte far prtr])o$cL. of rllr Iluc. l'ri,c.e-: C1:11t$e oi  thc 



V. S. G i S ,  690 (19CA). The statute is not "obviously susccpt- 
ihie of a lilniting co~istructiol~" that II -OLI~CI  a~:oid the federal 
~ 0 1 ~ s t i t u t i o i i ~ l  qlles:ioll r~::~clie~I hy the District Court. Z~cick-  
ler v. Koo tn .  ,789 11. S. 241, 251 11. 14 (19G7). Of course, . 
as  el'ery attorney kliorvs, any  statutory provisioo can be made 
ali~biguous through a suficielltly assitiuous ap1)lication of legal 
discrilniliation. Tlie Court resorts to such Iaxyerly leger- 
demain when it colicludes that abstention is appropriate be- 
cause -4rizona courts might perhaps fi~ld "that onlj* limited 
portioils of the [-4gricultural Elnploy~nelit Relations] rlct are 
susceptible of being 'viobte[d]'  and thus narronly define the 
rench of the penalty scetio11-." Ante, at  17. But the po- 
tential ambiguity which the Court thus reads into x 23-1392 
does not derive from the plaili words of t!le statute. It. is 
simply the Court's own inr.ention, not an  ulicertaillty that  is 
"fairly" in the statute.' 

Abstention is particularly illappropriate with respect to 

Fourteelltli r i m ~ n d m e n t .  T h ?  section m:~y plainly and  unnmbiguously 
cres te  crin1in:il sanctions for violations of  section^ of the  :ict n-hicli, con- 
sidered 3s crimix~;tl prohil)itions, \vor~ltl be uncor~stitutioniilly :,ague. 
' Even if the  s tn tute  were atnhiyuous in t h r  manner sugges~ed by the  

Cour t ,  ab:tention would still b~ iliapl~roprinte. It is estrnordinnrily un- 
likely that ,  in n s t a tu t e  ns complex :ind far ranging a s  this .%st, a single 
adjudication could definitively specify the  exact rr:lch of 5 23-1:{91. I n  
such circ~rm~tancc:, we have held tha t  a fedc-ral c o l ~ n  sliould nor abstain 
from exercising its jurisdiction. -4s ric stated in Procunier v. Jlcrtiver, 
416 U. S. 396,101 11.5 (1974): 

"Where . . . , as in this caFe, the  s t a t r ~ t c  o r  rcgulstion ia ch3llrngcd ns 
,.,.* :d,ue brc:iuse inilivitlunls to wiloni ir pl:ri~~ly nl)l)iies simj)l!. C ~ I I : I O ~  uxdcr- 

s b n d  ~v l i s t  is rcquircri of rl~ern :mtl tfo not wish to  forsn.r:~r :IU uc- 
tivity arguabl!. tvit.lli~l the scope of tlle vnzuc terms, abstention is not 
required. [B(~qgr t t  v.  Bullitt. 377 [I. S. 3 f0 , ]  3 i S  r196-11. In  anch n rnse 
no xinglc adjudic;~tion b\. n s ta te  court coultf e1i:nin:cte the  con~ritrl t ional 
diiiicr~lty. Rntlier, it \vorll(l rrcluirr 'extc,n~ive :~tljudic.;irions, rlrltler the 
impact of 3 v:rri('~y of f:rcti~nl sirtl:r~io~i>,' to trril~g tltr c.h:~llcrlgr*d stntrite 
or r~nul:itirbn .ivirhin tlic bo1111tl.5 o I  l ) c r~n~~ . s i l ) l t~  con~titrrrion:il errt;~irlty.' 
IFJ;d." 
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$ 23-1392 because the provis io~~ iln;ncts so rlirectly on prrcinus 
First .Amendn~ent rights. The statute creates snnctiol~s for 
~ io la t ions  of the pro\-isiolis of the Ilgricultural E!~lployrlient 
Relations Act. tha t  regulate the speech of eniployees and em- 
ployers.' This potential ilnpairment of First -1lnendnient 
interests stroligly couiisels against abst,eiltion. "The absten- 
tion doctrine is not an auto~nntic rule applied whenever s 
federal court is faced with a doubtful issue of state law;  it 
rather involves a discretionary esercise of a court's equity 
powers. Ascertainment of whether there exist the 'special cir- 
cumstances.' Propper v. Clark, 337 TJ. S. 47'2. prerequisite to 
its application must. be inade on a. case-by-case basis. Rail- 
road Conzm'n v. Pullrnai~ Co., 312 U.  S. 496, 5 0 ;  AT.4ACP v. 
Bennet t?  360 U .  S .  471.'' Baggett v. Bull i t t ,  377 C. S .  360, 
375 (1964). Relevant to the exercise of this equitable dis- 
cretion. are "the constitutional depri\.ation alleged and the 
probable consequences of abstsining." Har7nan v. Forssenizts, 
380 U. S .  528, 537 11965). "This Court has often rernarked 
that  the equitable practice of abstention is limited by con- 
sideratiolis of 'the delay and expellse to which application of 
the abstention doctrine inevitably gives rise.' Lake Carriers' 
Assn. v. i l lacJlullan, 106 U. S., a t  509, quoting E7lgland V. 

Jfedical Examiners, 375 U. S .  411, 418 (19G4)." Rellotti  v. 
Baird, 428 U. S .  132, 150 (1976). Tllercfore, when "consti- 

Section 1335 (B) (S), ior csample, m:~l.:ca it nn unfair labor prnctice 
"[tlo induce or erlcotlr:1ge the ultimnte ron.sumer of any nqricllltural 

product to refr:lirl from l~urrlla>infi. co11511nlinr: or  u.cing s t~ch  a~ric~l l tc l ra l  
product by the use of disllonc.~r, ~ ~ n t r u t l ~ f u l  3 r d  d~~cel)r ive p111)licity. Pcr- 
rnisaible indilrerncnt or encotlr:lr.crncbnt witliin tllc xnc=ani!lg of r!ik errtion 
mean. t r l ~ t h f ~ l l ,  honest 2nd nor~t lece~~tive 1,ublicity nllich ide!itifit,s the 
ngricultnml product produced by an a c r i c r ~ l t ~ ~ r n l  rml>loyer with \ v \ l o~n  the  
labor organizatiori has primary rli-1111te. Prrr~li.*.<iLIc intlt~crmt.nt o r  
encor~r~grment  docs not incltidc j)ublic.ity directed a=nillst 311y tr:ldemnrk, 
trade n;tmr or gcncric name n.!licll rn:l!. inclutle :1jiric11ltl1ml 11roci11cts of 
another produrcr or Il.qcr of sr~ch tr;idc:n:~rk, tr:~de nnmct o r  gcncric nnmc." 
Sectiol~ 73-1:392 nl:ll:rs viol;~tioll of (i Z;-l:iS5 (1s) ('3) :L crimp. 



tiltionally 11rotectctI rigfits of sl~cccIi nntl a~sociatioil," Bagyet t  
v. Rullltt, slcpra, at 37s. are at  stake, al~stciltion beco~nes 
eslwcially innpl)rol)riate. This is bccause "[ i ln  sucli 3 case 
to force the plniiltiff ivho h a s  coininencctl a fctleral action to 
sutyer the ticlay of state court procet'di~lgs might itself eiicct 
the i~nl~errnissiblc cl~illing of thc verj- constitutio~ial right he 
seeks to protect." Zt l ' i ck /~r  v. Koota, supra, a t  252. 

Even nssu~nillg that  np1)elIees have the fi~isliciai resources to 
pursue this case through the -4rizona courts. appellees may 
well avoid speech that  is 1,crhnl)s co~~sti tut ionally protected 
throughout the lo~ig  course of that litigation, b~cause  such 
speech miglit fall ~v i th i~ i .  the cold sliaclo~v of crjillinnl l i a b i l i t ~ . ~  
The potciltial for this self-censorship is abhorrent. to the First 
Amendlnent. It should he pcr~nittecl by a court in equity 
only for the   no st important of reasons. It canrlot be toler- 
ated on the basis of the slender a~rlbiguity which the Court 
has lna~laged to create in this statute. Abstention on this 
issue is therefore ~nanifcstiy unjustified.' 

Xpprllecs mny be drterrcd from const iturion:~liy p ro tec td  ~cpc~ech even 
if the regl~latiun? which the Ajiric~llt~~rtil Enlplo\.incllt Re1:itions .Act other- 
wise inlj)ore on their sl)ccch are ~>errni:-.ibl(t ullcier the First. .Inlrndnlent. 
This is bec3u:c crirnin:il s a n c t i o ~ ~ s  rli~coumgc, sj>ec.ch nlucll more power- 
fully than do :~d~r~ir~i:trative regr11atio11.c. Such sanctions n,orlld thus be 
more apt to cawe r r n p l o ~ . r r ~  R I I ~  e1111)10\.ee~ to i ' s t ~ ~ r  far wider of the  
11nlawi111 zone,!' Spciscr V. Rcotrinll. :is; U. S. 513, 526 (195,C), and more 
likely to ronrr:ict. rile "brc:~r lling qt;~cc" nrce.-sary for the crlrvivnl of 
''Firs ,imc~lld:nenr f'rc.c(lume." A'tlilCP v. but tot^. 371 U. S. 415, 133 
(1963). For  [!]is rc . :~ iu~~,  i l  ducts 1101 foilon. r11:tt hc,c,:irlse the First .Ilnend- 
merlt permits cerr:~in rpctc.cli to hc rerrt~lntcd, i t  must. also permit such 
speech to be p~~nishecl. Sre G e r t z  v. Rober t  1Vclch. I ~ c . ,  41s L!. S .  323, 
34s-350 (1974). 

B rc~usc  of the Fir51 .4111c,ntinlc~nt interests invoi\,cd, my view iz tha t  
tho Di;trict C'ourr, on rrrn:~ncl >llo~i!d i . s s ~ i ~  ;In inj~lnrrjon "to protect. 
a p j > ~ l l e ~ s  a n i n i t  cnforccrncnt of tllr s t :~te  slntute prnding a definitive 
r e o l ~ ~ t i o n  of i;.:>ue< of >t;tte law I)!. rhc .Irizon;~ corlrts. Scc ilarrisorl v. 
I '  0 . S, 1 1 ( 1  Ante. :it 21 n. IS. 



APPENDIX V I I I  

A R I Z O N A  REVISED STATUTES 
SECTIONS 32-1381 to 23-1395 



L a w  Review C o m m e n t a r i e s  
F a r m  1.3@0r - 4 ~ 1 .  pit ' l inlinaw .-ur-e).. F a r m  !?bar !&a, a n  interpret ive  a n d  

1 4  ;Lriz.T^iw Eev. .;i6 ( I d ; ? ) .  a!r.:3rn::ve 1na:ysis. $1-arren 3. CO- 
Par111 [.3!.or ..I\v. A ,:c.r.stit~iional hen  2 ~ 1  J c n a r h s n  Eose. L a w  & Soc. Or- 

analysis.  J.jnat!.nn Rase. LAW .+ Soc. der,  :973, p. 213. 
Or*!er. 1373.  2. 373. 

3 23-1381. Declaration o f  policy 
It is 11ewl1y tlccl.trctl to be the  p o l i c ~  ~.>f rkis c i t e  t h a t  the  uninterrllpted 

protlriction. p:~cl; i l~e.  ~)r~!cr.siirlg. rr:xnsporrir,:. nrid marketing of ;tgricultur;ll 
products is r i ta l  to c!ie pc!blic inrerpst. I t  Is : ~ l s o  declared to  be the policy 
of th is  i tsi te tililt ~ g r i c : ~ l r u r n l  ~.mplciyees shall iie free to organize, to  t ake  
concertetl i~ction,  a!:d thro!:gh representatives of their  own choosing enter  into 
collrctivi: 1)urc:tinin; csontr:lcrs establishicg their  wages nnd terms and condi- 
tions of empioynient: or t o  refrain from t.ng:lzing in 3 1 1 ~  o r  :111 such activities. 
I t  i s  fu r the r  dec1:lrrd chat tlieie c o y  exists ;1!1 ineqi.lality of barra in ing power 
b e t w e n  agricultur:~l  err.pIi:yt1rs and Inbor unions. arising ou t  of the sensonable 
character  and  per ishal~le  Iinture of such acricuitural  products, t he  mobility 
of agricnltltral l.tbar. :1rl11 the  f~indanienta l  differences k t \ \ -een  agriculture 
a n d  indi~scry.  \Vhilc t he  riqht to s t r ike  i s  n ins ic  r igkt of u r ~ s n i z e d  labor, 
such right m!ist take  in to  account the  ,wrishablt. character :lnd the  season:ll 
n a t l ~ r e  of i~gr icul tura l  ~)ro t luc ts  and rrlr:st k liniited a n d  regulated n m r d i n s -  
ly. I t  i s  the  intent of the l ~ g i > l a t i ~ r e  to pro:-ide a n e a m  to bargain collective- 
ly xh ich  is  fa i r  :trld c r ~ u ~ t a b l e  to ;igric.;:tursl emplocers, labor organizations 
ant1 t.rnployc.t?s: to proride orderly election prccedores to rpsolve questions 
concerning representnci,~n of :~gr icul tur l l  en~plo- i rs  ;?nd to  declare thilt cer- 
ta in  ac ts  itre uniilir I a l m r  practices :vhich a re  r,rohibited and subject  to Con- 
trol  by the  !)olice po1vt.r o t  this i tate.  The overriding spscial ia teres t  of  the  
State of ;\rixona \vith rlx-pect to cert:lin sworidn:y boycott nctivitiev originnt- 
ing in this ; t :~ te ,  hut rstentlir;g across s ta te  jines and direcced . ~ t  employers 
in other acatcs, must be rt?cognized, and 3ruch nets must be made unlawful a n d  
subject  to cuntrol by the  police power of this state.  S d d e d  Laws  1'372, Ch. 
137, !j 1. 

Validlty 
Thtd f e d i o n  *cay held to  he u r ~ o n s t i t u t i o n n l  in  the caee of C'niled 

F a r m  I r o r k e r ~  .\at. Cnaon v .  B a b b ~ t t  (D.C.1978) 449 F.Supp. 448. See  
?io:ea of Decijtona, poet. 

L a ~ s  ,1972. Ch. 137. 5 2 made a n  ap -  
proprlatlon. 
1. V a l i d l t y  

I n v ? l ~ ~ l i t Y  of s p s c ~ f i c  provisions ,)I .\r- 
izona .\griculturzl i<rn>loyrnent Rela- 
t i o n ~  .\ct, 1 2 3 - ! 3 5 1  r t  * e l . .  r c ~ l u ~ r e d  
cc.nclusion :hat le t  i3 t ~ n c o n s t ~ t u t i ~ , n a l  
in it3 entlrtjcy by ri.?.qon of I ts  ir .srpara- 
billty a n d  i : ! u c ? r ~ t i : ~ t v  soart f r c m  the 
~ r 3 v l s i o n s  :.!unll to i .6 :n;alid. Ilnited 
Farm iVorkcrs Nat. I.nion v. Babbi t t  
(D.C.1978) 4 1 9  F . 5 u p ~ .  443.  

If t h e  plaintiffs were  co r rec t  in  con- 
!ent!ons t h a t  m a n y  pmvislnns  of Arlzo- 
ra . \ + r ~ c u i t r ~ r a l  I lmployment  Relat ions  
Act. $ 13-1151 e t  seq . a r e  unconst i tu-  
tional and  void a n  thew izce.  a subs tan -  
vial f i d r r a l  .iuest:on would ex i s t  a 3  t o  
the  r o n ~ t r r u t i o n a l  r i ~ h t ~  infringed upon 
by snch a c t  t hu3  a f fo rd ing  three- judge 
d i s r r ~ c t  court  ~ur i sd lc t lun .  Id. 

In tlris article. ~ ~ n l t - s s  tlie context otherwise mquires: 
1. ".%~ric~i!t~lr;il t.rl~r):o).;v. perrn;lrlentW :n~.ans a n y  rmployt?  ovcr sixteen 

years o f  :Ire who k:ls t'rlcn ~~rr~plo).r~tl  by !i p :~ r t i c '~ l a r  i~yr lcul tura l  t'mployer 
for  a t  1cast :ix ~ ~ i n l ~ t t l s  \!rlrinq t?ie : ) r m > d i n ~  t:nlenllar ,rear. t i n~nged  in the  
g ro~v ing  o r  h:~rvccsting r,f  :~gr:r'rr!t~ir:ll crops o r  the packing of aqriculturnl 
cro2.u where ijacliing is  a~'o)mplished in the field. "Agric!~ltornl employee. 
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temporary" means any  employee o r e r  sixteen years of age who is  employed 
by a particular agricultural  employer and who has  been so  employed during 
the preceding calendar year, engaged in the growing o r  harvesting of agri- 
cultural  crops or  the  packing of ngricultr~rnl crops where packing is ec- 
complished in the ficltl. If otherwise qualified, a person shall  be considered 
a n  apricult~lr;il e~uployee if an  l~griculturnl employer pays the wager of the 
e m p l o y ~ e  for  work performed for the  emplo.rer's benefit o r  on his behalf. e ren 
though the supervision of the  e m p l o ~ e ~ ,  the bookkeeping, and the isruaoce of 
payroll checks i s  by a person othcr than the emp1oyt.r. In  calculating a work 
day of an  sgr ic~t l tnra l  employee, one hour or  more of employment in acp on? 
day sflall be considered a work day. ".4gricultural emp1oyr.e" also inciudes 
any indiridrial wlrose work has  ceased a s  a consequence of, o r  in mnnection 
with,  any  current lubor dispute o r  because of any unfai r  labor practice. and 
who has  not oht:linctl a n y  othcr regular and snbstantinlly equiralent em- 
ployment. "Agricultural employee" does not include any individual: 

(a) Employed by h i s  parent, spouse o r  by a n  immediate relative. 
(b) Har ing  the  statue of nn independent contractor. 
(c) Employed a s  a supervisor o r  in a confidential a p a c i t y  o r  a s  a cleri- 

cal employee o r  a s  a guard. 
(di Employed a s  an  esecutive. professional o r  technical employee. 
(c) Who has  quit  o r  has  been discharged fo r  cause. 
(fh TVho is  a tenant o r  sharecropper and  reasonably directs o r  s h a m  

in the management of a n  enterprise engaged in agriculture. 
(g) Engnged i n  hauling o r  stitching functions. 

2. "Agricultural employer" means  nny employer engaged in agriculture 
who cn~ploycd six o r  morc agricultural employees for a period of thirty d a ~ s  
during the preceding six-month period, and inclrldes any person who prorides 
labor ant1 err\-ices on one o r  morc farms a s  a n  independent contractor if such 
person, for a period of th i r ty  days  during the preceding sir-month period, 
employetl s i s  o r  more employees in such work. I11 cnlculntin,- the number of 
agricultliral c m p l o p e s  employed by an  agricultural employer o r  provided by 
an indrpendcnr contractor, one hour or  more of employnrcnt in any one day 
shall lw considered a day of work. "Agricultural employer" also includes 
any employer, rn,naped in ngriculture u i t h  less than s ix  agricultural em- 
ployees, who ~ o l u n t a r i l y  elects to 1% subject t o  this article by filing a request 
in R-riting with the board. 

3. "Agriculture" means a l l  services performed on a f a r m  a s  defined and 
described in  g 23-603, including, but not limited to, the recruiting. housing 
and feeding of persons employed or  to be employed a s  agricultural employees 
by ngricu1turr.l employers. 

4. "Board" means the agricultural  employment relations board. 
5. "Farm" means any  enterprise engaged in agriculture which is operated 

from one headquarters where the utilization of labor and equipment is  
directed and whicli, if consisting of separate tracts of land, such tracts nw 
located within n fif ty mile radius of such headquarters. 

6. "Lnbor dispute" m e a n  any controrersy between an  agricultural em- 
p l o ~ e r  and his agricultural  enrployecs or  their  r ep resen tn t i~c  concyrnlng 
terms, tenrlre o r  conditions of employment, or  concerning the associnriou 
Or rcpresentntior~ of persons in negotiating, f i r ing,  maintaining, changina 
o r  seekirlg to ar range terms or conditions of e m p l o p e n t .  

7. "Labor organization" mcnns any  organlzntion o r  any  agency defined 
and dtbscrihl  in $$ 23-1301 arid 23-13". 
8. "rersorl" nlearlr one or  more indiridunls, labor organizations, par t icr -  

Ships, nssociotiuns. corporations, legal reprcsentntireu, trustees, trustees in 
bankruptcy or  receivers. 
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9. "Professionnl employct~" means: 

(a) Any employee c n g n k ~ d  in n g r i c ~ ~ l t u r a l  work tha t :  

(i) I s  prtbtlonlinnntly intellcctr1:11 :inti varied in clt.lr;iccer iLS 011- 

posed to  routine ~ncwtnl, rn:~nr~nl,  lnrchnnical o r  physic21 work, 

(ii) Involvcs t h e  consistent c.xereise of tliscretion :inti j:~d,mcnt in 
i t s  performance, 

(iii) I s  of snch ch i~ rac t e r  t h a t  the o u t p r ~ t  protlriced or the  result 
accomplished cannot  he stnntlordizcd in relation to n given pt r iod  of 
time, o r  

( i r )  Requires knoivledge of nn :~dvnnccd tj-pe id a field of science 
o r  Ieurninr cus to~nnr i ly  ;~cquiretl  by a prolonged course of specialized 
intellectual instruction a n d  s t ~ ~ t l y  in a n  institution of tiiqhcr learning. 

(h) Any c rn1~ lo~ce  wlio has  completed the  c0ur.e o r  courses of spe- 
cialized i n t e l l e c t ~ ~ a l  instruction and  stutly dc.xcribed in su'uclirision [a), 
item (iv), ant1 i s  p e r f o r n ~ i ~ ~ g  such tvork, o r  is  l i e r f ~ ~ i m i n g  such work o r  
related work under t h e  supervision of 3 professional person n-hile ac- 
quiring such specialized instruction. 

10. "Representative" nlenns a n y  individual o r  labor orgnnizaticn. 

11. "Supervisor" means a n y  individual having authority to hire, trnnsfcr,  
suspend. lay off, rrcall, pron~ote ,  tliacharge, assign, rt?n.clrtl or discipline o ther  
enlployees, o r  responsibility to  direct  them, o r  to  ndjrlst the i r  eri t .~:inces,  o r  
etfectivcly to  rc~comn~end ht~ch action, if such nr~thor i ry  rcqxires the use  of 
indrpendcnt judgment. 

12. "Ul t i~nate  cunsumcr" means  the  person who ~ ~ u r c h a s e s  a n  ngricultural 
prodr~ct  fo r  consumption. 

13. "IJnfair labor practice" means uuy unfa i r  labor practice listed i n  5 
23-1383. Added Laws 1972, Ch. 137, 5 1. 

Termination 
Thp uyricult~trnl  rrtrplo!~rncnt relation8 board ahall tertninute on J u l y  

1, 1980, rollr8.u continrccd. Sce 19 41-2261 urrd $1-76'3. 

Validity 
Thi.9 .?f,ction was hvld to bc t i ~ t c ~ ~ t ~ x t i t r r t i o ~ r ~ ~ l  i)r t h e  ca.re of I . t~ i t rd  

For111 11-of'kers ,Vat. !.'?lion. r.  Iln?)bitt (11.C.1978) t ;!4 F . S ? i p p .  .; ;S. See 
S o t o .  of Decixions, poat. 

1. Validity in its entirety t y  resson of Its insepara- 
Invalidity of specific proviaions of Ar- hility and ~rloperah~liry npart from the 

izona . \~ricultural  I.:mployrnent Rrla- pro\.isiorls four1.1 to be izvai~d. United 
t161rls ,112, J 23-1381 et setl.. required \Vorkcrs Sit. I-nion v. 1:abbltt 
c:nnclu.qion that act Is unconstitutlunal (D.C.19iY) 449 F . S u p p .  1+9. 

23-1383. Rights o f  employees 
A. Agric~i l t r~rnl  vrnployces shall  h:irc the. r ight to sv l f -~~rc :~~i i r .n t ion ,  to  1):tr- 

g:~in tlirttrtly for  tl~crr~sctlrcs, and to f ~ , r m  :tn$l join o r  : ~ s i i ~ t  1:ihc)r orcartiz:ltions 
to b:irpain collcctiv~,ly tlrro~lgll n'orcer~r:itivc's of  their  otcn free c,h~)osing, o r  
to erlc:Lge in I;twfr~l c.ontr~rt(~tl irctivity for the pl1rrio.w uf c~,llturtire barcaining 
o r  Oth<!r I I I I I ~ I I ; ~ ~  :rid o r  [)rotru.tiorr, ant1 c':lcl~ s11c11 cmployw ~ l i a l l  h a r e  the  
richt, ivithor~t interfcrcnc.~ frctn~ nny snrlrcr, to r r f ra in  from :my and all  of 
s~lc'h : i~tir i t ies.  

6. .\gric,i~lt~ir:il r ~ ~ ~ p l o y t ' c x  s11;tll ;d<o h :~vo  those rights niore pnrticr:larly 
~lrfirlecl and 11escritx~d in ;irticles 1 and :l of this c h : ~ p t ~ r .  :Inti ihnll be pro- 
t,fwtetl t r o n ~  the  pr:kcticcs tlescrilxct in iirticle -I of this chapter. .\dJed LilffS 
137% Ch. 137, 5 1. 
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Valldity - 

T h i x  etctio?t zca8 hcld to be cc~?constitutionnl in  the case of United 
I.'clnt& Il%rkera Nut. Ct~ion u. Babbitt (D.C.1978) 449 F.Supp.  4$8. See 
Sotcn of Decisionx, poat. 

Cross References conclusion that act  i s  unconstitutional 
Unfair labor practices, see 1 23-1355. in its entirety hy reason of its insepara- 

1 .  V a l i d ~ t y  bility and tnoperability apart from the 
Invalidity o f  specific provisions of Pro-510"s found to  be invalid. Unlted 

izona ~ ~ ~ ~ ~ ~ l ~ ~ ~ ~ l  ~ , ~ ~ i ~ , . ~ ~ ~ ~  F a r n ~  kVorkers Nat.  Union v. Babbitt 
tions Act, 5 23-1381 e t  seq.. required (D.C.1978J 449 F.Supp. 449. 

5 23-1384. Rights o f  employer 

A. An ngricultural employer shall have the following management rights: 
1. To manngc, control and conduct liis operntions, including, but not 

limited to, the number of tarnis and their locations, methods of carrying 
, on any ol~eration or practices thcreon, kinds of crops, time of work, 

size ant1 make-up of cren-s, assignment of work, and plnces of work. 
2. To hire, suspcnd. discharge or transfer employees in accordance with 

his judgment of their ability. 
3. To deter~iiine thc type of ecluipment or mnchinery to be used, the 

standards and quahty of work, and the wages, hours and conditions of 
work. The terms of emplo-rment relating to wnges, hours, conditions of 
work, and matters of worker safety, sanitation, health and the establish- 
mcnt of gricrancc procedures directly relating to a job shall be sub- 
ject to regotiatiori. 

4. To work on liis own farm in any capacity a t  nny time. 
5. To join o r  refuse to join any labor organization or  employer or- 

ganization. Added Laws 1972, Ch. 137, $ 1. 

Validity 
If'hix acctiotr rcar hcld to bc r~r;co?~.~titutionnl i n  the care of United 

POI-111 1l~orX.cr.s S a t .  I.?~io?r r .  Babbitt (D.C.1976) 449 F.Supp. 448. See 
Sote.u of L)ecisio?ra, port. 

1 .  Validity in its entirety bv reason of i ts  i n s e ~ a r a -  
~nvalidit;. of specific provisions of Ar- bilir?: and inoperahilit). apart from the 

lzona Aaricultural Employment P.el6- provisions found to be invalid. Unit- 
tions Act, : 23-1361 et  seq.. required ed Farm \!-orkers Xat. Union v. Babbitt 
conclusion that act is unconstl:utlor.al (D.C.ISi8)  449 F.Supp. 449 

5 23-1385. Unfair labor practlces 

A. I t  shall h- a n  unfair lalmr ~ ~ r a c t i c e  for an ngricultural employer: 
1. To iliterfcre tvith, restrain, or  coerce employees in  the exercise of 

the rights gunrnnterd in 5 2'i-13,>3 nr~d article.: 1 and 3 of this chnpter,l 
o r  to rio1:ltr the p ro t rc t io~~ of eui1,loyees from the practices described in 
nrticlv 4 of this chapter.? 

2. To doni i~~nte  or interfc,re irith the formrltion or administration of 
any 1:ibor orgliriization or contribute firinncia1 or  other support to it. 
An ng~.icultur:~l e l ~ ~ l ~ l o y t r  shall liot LK' pruhibited from permitting em- 
plorcrs to confer with him durir~g working hours without loss of time or 
pay. 

3. Ijy discrin~inntion in regard to hiring or tenure of employment or 
nny tcrm or cur~tlitiou of e~ii]~lc~ymc~nt to encournge or discourage mem- 
bersllip in any lnbvr orpilnizutiou. 

4. To discli:~rge or othcr\\:isc discrimin:cte tigainst an agricultural em- 
ployee because he ha< filed charges or given testiu~ony under this article. 

5. To refrlsc to b;lrgiii~~ collc.ctirely \vitll the representatives of his 
enrl~loyees, s ~ ~ b j c c t  to t l , ~  provisions of g 23-1389. Nathing in this ar- 
ticle .4111111 k C O I I J ~ ~ ~ ~ Y I  U* requiring nn n ~ ~ i c u l t u r t ~ l  employer to bar- 
gain collecti\-ely ur~tii  a reprcwn;ative of his ngriculturnl employees has 
been determined by nlenns of u lalid secret ballot election. 
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6. To iii~ch:iri.e o r  o t h e r ~ v i x  discriminate ngninst  any  person be 
cause he hlla filell charges nr given tcstitnony before t he  board o r  a 
c o u r t  
i. To thwtircn to h a r e  tlisc11::rgcti nny agricultural  employee, o r  

thwaten to h a r e  ietll~cvd iv:iXt,a of any agricrlltural employees, solely be 
cause of any 1 ~ h ) r  ;ictivity. 

6. I t  shall  IE :In r:nfair latwr practice fo r  11 labor organization o r  i t s  
agents: 

1. To  i i n p n . ~  any ecorlornic sanction o r  to res t ra in  o r  coerce agri- 
cu1t11r:ll eml)loFc+s in t h r  c:st.rcise of the i r  r ights o r  to  coerce o r  intimi- 
da t e  any employee in the cnjoyruent of  h i s  legal r ights  provided by 
th is  article, o r  inti~niclnte his f~ i l l i l y .  j~ icket  his tlomicile o r  in jure  
the  person o r  property crf any  txrnployee o r  his family. T h i s  paragraph 
shall  not inipnir [he right ,if a Iitlmr organization to  prescribe i t s  on-n 
rules with respect to the acquisition Or retention of membership. 

2. To threaten o r  iinpo-se LITIS t,conomic .s:~nction o r  reprisal  sgnins t  
any person not :t mcuibcr of the  !;lImr or::lnization in  t h e  exercise of 
rights i~ncler this article, ir lcl~~tiint:  but not limited to  t he  r ight  t o  re- 
frain fro111 ;In1 o r  all  concerted activity, o r  ikgainst a n y  person, no t  a 
nernlber thereof. \t-ho refr:~ins from corlipliance with a union rule, policy, 
o r  practice which establishes o r  sffects wages, hours, o r  working con- 
ditions a t  such permn's plnce of c~nployrnent. 

3. To  restrnin, coerce. o r  threaten o r  impose :my fine o r  o ther  eco- 
nomic sanction against  any person who invokes the  processes of the  
board, o r  the coort, tor s ~ a i n s t  a n  nqricultural rtil1)loyer o r  employee in 
the. selection of his representatives fo r  t h e  prirposes of collective bar- 
gaining o r  the  adjustment of qrierances. 

4. To  refuse to bargain collectively n-ith a n  agricultural  employer, 
proriCted i t  is  the  majority representntire of his agricultural  employees 
as  determined puisuant  to g 43-1339. 

3. To  cause o r  a t tempt  to  catlse a n  ngricllltural employer: 
(it) To  pay o r  deliver o r  nq rw  to pny or tfelirer nny money o r  

o ther  thinq of value for services which a r e  not perfornled o r  a r e  not 
to be perforned. 

(b) To  est3blisli o r  ~l!ter the r lu~nber  of ernl)loyees to  be employed 
. o r  the nssl=iln:enc ther~r t f .  

' c )  To sssign work to t h e  c.~n:,:oyc~r of a particulnr r r~lp lorer .  
( $ 1 )  To discrin;inatc i.1 rc::l:c! to !)iring o r  trnrrre o f  t,in;)loj-ment 

t!r :log term i# r  ct~i:dlt i~in of c.ui!~l~~yr~icilt to  cncouraqe o r  discor1r:ige 
iriernlcrship i ; ~  ;Iny !;lbor a~rg;\~iization.  S o t l ~ i n g  in this porngrnph 
.!iall prt:tiit)it :t&T~prl:i.rlt.i Ir,t:\-~wn 1:ihor ~ .~rg: i l l iza t i~~ns  ; ~ n d  .igri- 
cr~il t~iral  c.rnl,lthyt.rg \v!~i,.h r* qrllarc: I~ i r ing  nr!cl t11nllrt. itf ct:lploymetlt 
,111 the basis ~ , f  +iiiciriry: lrru:.ir!~:~l fr1rth1.r t!::lt thr? I:rtt~,r orgnn- 
i::::tic,n is riot i'iv+,n pon.rr tc )  ,'t.tcrnlir:r .~~riiori ty r~nil:ctcrnlly. 

'1. i:nrJqe in 3 >ce:onil~~:y I v ~ I ~ ~ I ? ~  :13 flc~fir~vtl in $ 23-1:321. 
7 .  TO ic4ll;ce o r  i-n~,r , . , r  ,;.e < , r  tkrr :~ t ,~ r l ,  rc-tr:ti!l Ijr ~ . ~ ~ r r c ~ e  ;111y ~ c c -  

undary i:inpIi,yer ' !r , I L ! ~  ,.let r~tir t .  ur :n :~n.~gc~r l~cnt  c~rl~i)!~~g"e of rlny 3ec- 
,lngl:'ry c':iilll"yer to i l ' . t l < t x  :I : I I . I I I : I ~ ( . I I ~ I ~ I I ~  ~lc~,.i..io:~ i ~ o t  ( 6 )  ! I ; L ~ I ~ ~ c ,  t r sns -  
i h r t ,  proCL'~s. pack. <cil o r  t l i~tri i)r~tc.  : I I I ~  : iz r i t .~ : l t~ i~: t I  t ~ r ~ ~ l l ~ ~ l ~ ) t l i t j -  ijf a11 
cl;r ici i ir~~r~ll  t:rl~;~Ioyvr - , v i ~ ! ~  ,,s-t1,,111 :I 1,11~1r 81 i - i~~~ te ,  txci<t$. 

S. T I )  i n l l : ~ c ~  o r  rbucollr;rah the 11lti11l:~t~ vlJn.dl;irler o f  ; L I I ~  :~xri~rll trrr i l l  ' 
/ 

pro~luct  to r6,frain fmrn purrti:lsint:, c v ~ n s ~ ~ n ~ i n q  t)r rriinr: cu~'ll :~zr icul tura l  
procluct by the  :iw ~rf  t l i~hone-t ,  i i ~ i t r ~ i t h f ~ i l  ant1 tlec.t,l~tivr piihlicitg. 
Pcrmissihle inii:~ettn!rnt or c3ncr)lrr:Igcarticnt w ~ r h i n  the ~ncs;lr~ilir: of this 
zectlon rrle.%ns t r~i thful .  h o ~ e s t  R I I ~  rion11ec:ci)tive ~)~r t , l ic i ty  which identi- 
fie3 the :~qnc.ultural proJuct procfilci~tl t y  :an ;r~ricil l tr lral  cmplog+'r with 
whom the labor orqanizacion has  a pr imary dispute. l'ermissihle in- 
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ducement or encouragement doe8 not include publicity directed against 
any trademark, trade name or generic name which may include agri- 
cultural products of auother producer or user of such trademark, trade 
name o r  generic name. 

9. To restrain, coerce or threaten an ultimate consunler to prevent 
him from purchasing. consuming or using such agricultural prod~ict. 

10. To threaten or engage in arson, libel, slander, injury to person 
or property or other vloler~t conduct when the objective is  to  prevent 
the preparing for market, transporting, handling, displaying for  sale, or 
selling of any agricultural product. 
11. To intimidate, restrain, or coerce agr icu l t~~ra l  employers in the 

exercise of the rights guaranteed by $ 2-138-1. 

12. To picket or cause to be picketed, boycott o r  cau.w to be boycotted, 
or threnten to  boycott or picket, or cause to be boycotted or picketed, any 
agricultural employer when the objective is to induce, encourage, force 
or require nn agricultural employer to recognize or bargain with a labor 
organization as the representative of his agricultural employees, or the 
agricultural employees of a n  agricultural employer to accept or select such 
labor organization as their collective bargaining representative unless 
such labor orgnnization is currently certified a s  the representative of 
such employees: 

(a) Where the agricultural employer has lawfully recognized in 
accordance with this article any other labor organization and a 
question concerning representation mny not appropriately be raised 
under 8 23-1389. 

(b) Where within the preceding twelve months a valid election un- 
der $ 23-1359 has  been conducted. 

' 

(c) Where a petition has been filed under $23-1369. 
13. To call a strike unless a majority of the emplo~ees within the 

bargaining unit has first approved the calling of such a strike by secret 
ballot. 

C. The expressing of any views, argument, opinion or the making of any 
statement, including expressions intended to influence the outcome of an 
organizing campaign, a bargaining controversy, a strike, lockout or other 
labor dispute, o r  the dissemination of such vietvs whether in written, printed, 
graphic. visual o r  auditory f o r n ~ ,  if such evpressio~~ contains no threat of 
reprisal or force or promise of benefit, shall not constitute or be evidence of 
an unfair labor practice o r  constitute grounds for, o r  evidenw justifying, 
setting aside the results of any electio~l conducted under nny of the provi- 
sions of this article. A statement of fact by either a labor organization or 
a n  ngricultural employer relating to existing or proposed operations of the 
emp!ojer o r  to existing or proposed terms, tenure, o r  conditions of employ- 
ment with the employer shall not & consideretl to coustitnte a threat of 
reprisal o r  force or promise of benefit. No employer shall be required to 
furnish or make available to a labor organization, 2t11d no labor orgnnization 
shall bc required to furnish or  make available to an en~ployer, materinls, in- 
formation, time, or facilities to enable such eniployer or laiwr organization, 
as the case may be, to cornn~unicnte wit11 employees of the emj)loger, members 
of the labor organization, its supporters, or adherents. 

D. For the purposes of this section. to "bargain collectirely" is the w r -  
formnnce of the mutual obligation of the agricultural employer and the re[,- 
resentatire of the agricultural crnl)loyees to meet at r e n s o ~ ~ ; ~ h l e  tinlcSs and 
confer in good falth with respect to wages, hours, and othtlr terrns and con- 
ditions of employmen: which directly ufftvt the work of emplcyt.e~, or the 
negotiation of an agreement, or to resolve any question arisir~g thereunder. 
T o  "bargain collecti~ely" includes the furnishing of necessary and relevnnt 
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information in connection with the negotiation of an agreement or any issue 
arising under such agreement, or requiring a s  a condition for entering into 
an agreement the execution of a written contract incorporating any ~greement  
reached if requested by either party. The failure o r  refusal of either party 
to agree to a proposal, o r  to the makiny, changing or withdrawing of a law- 
ful proposal, o r  the making of a concession shall not constitute, or be evi- 
dence. direct o r  indirect, of a brench of this obligation. The board in any 
remedial order shall not direct either party to  make any concession or agree 
to any proposal o r  to make any payment of money except to employees who 
are reinstated with back pay a s  provided in 5 23-1390. This section shall not . 
require any ngricultural employer to bargain collectirely with respect to'any 
management rights. "Management rights", a s  used in this subsection, include 
but 3re not limited to the right to discontinue the entire farming operation 
or  any part thereof, to  contract out any part of the work thereof not cov- 
ered by a labor contract, to sell o r  lease any of the real or personal property 
involved therein, or t o  determine the methods, equipment and facilities to be 
u.wd In producing agricultural products o r  the agricultural products to be 
produced. 

E. Where there is  in effect a collective bargaining contract covering agri- 
cultural employees, the duty to bargain collectively also means that no PaftY 
to such contract shall terminate or modify such contract, unless the party 
desiring such termination o r  modification: 

1. Serres a written notice upon the other party to the contract of 
the proposed termination or  modification not less than s is ty days prior 
to the expiration date  thereof, or if such contract contains no erplra-, 
tioq date, sixty days prior to the time it is proposed to make such termi- 
nation o r  modification. 
2. Offers to meet and confer with the other party for the purpose of 

negotiating a new contract o r  a contract containing the proposed modi- 
fications. 

3. Continues the contract in full force and effect without resomng 
to a strike o r  lockout for a period of sixty days after such notice is 
given or  until the expiration date of such contract, whichever occu13 
later. 

F. The duties imposed upon agricr~ltural employers, agricultural em- 
ployees, and labor organizations shall become inapplicable upon an interven- 
ing certification of the board. under which the labor organization or indivld- 
ual which is a party to the contract has been superseded a s  or ceased to be 
the representntive of the employees subject t o  the provisions of 8 23-1389, 
and the duties so imposed shnll not be construed as  requiring either party to  
discuss or agree to any modification of the terms and conditions contained in 
a contract for a fined period, if such modification is to become effwtive be- 
fore such terms nnd conditions can be reopened nndcr the provisions of the 
contract. Any agricultural employee who engages tn a strike 'JFithin the 
sixty-(lay period specified in thls subsection shall lose his status as an n@- 
cl1lt:rrul employee or the ~gricrrltural employer engaged in the particnlar 
labor dlspute for the purpo.ses ot 95 23-1383, %I3139 and 23-1390. but such 
109s of s t n t ~ ~ s  for snch emploree shall terminate if and when he is reem- 
ployed by such employer, Added Laws 1372. Ch. 137, 5 1. 

1 Sectlons 23-1331 et seg. and 23-1341 et am. 
2 Yectlon 23-1361. 

Valldlty 
Thie rection tcaa held to be un.conrtitutiona1 in the caee of United 

Fnrtn I170rkere Sat .  Cnion o. Babbitt (D.C.1978) 449 F.fiupp. $48. Bee 
Sotea  o l  Deci~ionr ,  poat.  

Reviser's Nste:  Cross Referenma 
In ~ubrec t ion  D. tha word "para- Agricultural employee. 1oaa of status. 

graph" r w  changed to "subsection" s a  4 23-IW. 
pursuant to iwcrion 41-1304.02. 
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Petltions for temwrary  restralnlng Farm Workers Nat. Union v. Babbitt 
orders, time for henrlnK, see D 25-1393. (D.C.1976) 449 F.Supp. 449. 

Representation authority, petition to Provision of this sectlon relatlng to 
resclnd. see 4 23-1389. secondary boycottm and r e c o ~ i t i o n a l  

Unfnlr labor practice. agricultural em- picketfng sa unfalr labor practlces is in- 
ployrnent relations. see $ 23-1382. valid on i t s  face as vlolatlon of free 
Law Review Cmrnentarles speech provision of U.S.C.A.Const. 

Farm labor law. a constltutlonal anal- Amend. 14. Id. 
ysis. Jonathan Rose. Law & Soc. Order. Provision of this aectlon precluding 
1973. P. 373. access by union to a-orkers on employer 

property I s  a n  unconstitutional restrlc- 
tlon on C.S.C.A.Const. Amend. 1 exer- 

Index to Notes else of free speech because of private 
property Interests. Id. 

Collective bargaining 1 Provlslon of this sectfon imwslng re- 
Validity % . . 

strictions and prohibitions against 
s t r ik~ng and picketing. including unilat- 
era1 cornpulsorv arbitration. Ia unconsti- 

5% Validity tutional In violation of due process 
Invalidity of spectflc provisions of Ar- cleuse of U.S.C.A.ConSt. Amend. 14 and 

izona Agrlcultural Emplolment Rela- U.S.C.A.ConsL Amend. 7 P r o v ~ i o n  for 
tions Act. 5 23-1381 e t  seq., required right to trial by jury. Id. 
conclusion that ac t  is unconatitutlonal 1. Collective bargaining 
in its entirety by reason of I t s  insepara- This section permits collective bar- 
bility and Inoperability apart  from the galning for fringe benefits. 0p.Atty. 
provisions found to be invalid. United Gen. No. 72-24-L 

5 23-1386. Agricultural employment relatlens beard; members; terms; ap- 
. pointment . . 

A. There  i s  established a n  agricultural  e m p l ~ p n e n t  r e ~ a t i o d s  board which 
consists of seren  members  . . 

B. T h e  members of t h e  board shal l  be appointed by t h e  governor. Two  
of t he  members sha l l  be appointed a s  r ep re sen ta t i~es  of agriculture employ- 
ers,  two of the members appointed s h d l  be representatives of organized agri- 
cul tura l  labor a n d  the  three  additional members. one of whom sha l l  be the  
chai rman of t he  board, shall  be appointed a s  representatives of t h e  general 
public. The  t e rm of office of t h e  members shall  be f i r e  years. Upon the  
init ial  nppointment, one of t he  labor representatives shal l  be appointed f o r  a 
te rm of one year,  one of the  representatires of t h e  general  public shall  be 
appointed f o r  R te rm of one year,  one of the  agricultural  representatives 
shall  be appointed fo r  a te rm of two years, one of t h e  representatives of the 
general public shnll  be nppointed fo r  a term of tmo years, one of.  t he  agri- 
cultural  representatives shnll be appointed fo r  a te rm of thrcw years,  one of 
t h e  lnbor rrpresent::tivea shall  be appointed fo r  a tcrui of fou r  years  and 
one of the poh!ic members of the board shall k a p ~ s i n t e d  f ~ r  fi t e rm of f i ~  
years.  Any individual nppoir~ted to  fill a vacancy of any memher shall  & 
spD:~intr~l only fo r  the  unexpirctl portion of i l ~ e  tern1 of tllr u~cnlber  he  is 
su~.c~'rtii~!:.. JIenibers of t h e  Lward may be remoyed from officy by the  gov- 
ernor ul,ori rioticc und hearing for neglect of duty or malfeusance in office, but 
for  rio o t l ~ e r  rnusc. 

C. Ti\-o alternntr. n~crxiLrrs shall  be appointed t o  the  board by t he  gov- 
ernor. Or~ci of tllr. ttlternatcs shnll be appointed a s  a represcntntive of organ- 
fzed tigric111t1tr:~l 1111~)r nrrd t he  other ns a repres6'ntatire of ngricultun'. Al- 
tcirlntcs shall  IN: :~ppoir~tt.ti f o r  te rms of f i r e  years. Any individual appointed 
to  fill u yac:lric.y of any alrerliate sliall be appoiritett onlc fo r  t he  unexpired 
portion of the term o f  the  nlternnte he i s  S I I C W ~ ~ I I P .  Alternates mny be re- 
mored frorlr office I I ~  t he  governor upon noticy nnd henririg for  neglect of 
duty o r  ~ ~ i a l l c . ~ ~ s : t ~ ~ c i ?  ill nfficr, but fo r  no other cnusc,. No a l t emnte  shall 
particij):ite in t1cliher:ttions of t he  board ermbpt In t he  absence of a h a r d  
r n e n ~ l r r  r c p r ~ s c r ~ t i n g  his nr rn  nf interest. 

D. Thctrc shall  hc a pcnrrnl counsel of the board who shnll appointed 
by the  povrrnor. T h r  pt?lter:~l couns~:l shall be the exclusive legal repre~cntn-  
t i r e  of the  lmnrd, >hall hnvr final  a r~thor i ty ,  on behalf of the  board. ~ i t h  re- 
s m c t  to  t he  investigation of c l~a rges  and  the issuance of coniplalnts under 4 
20-13W nnnti with respect to  the  pro.secution of such complaints by the  board. 
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and shall ha re  such other cluties a s  the board may prescribe or as  may he 
provided by 1 a ~ - .  The general counsel shall appoint s ~ ~ c h  assistants a s  shall 
be needed to carry out the work of the office. 

E. A vacancy on the board shall not impair the right of the remaining 
niembers to exercise all of the powers of the board and Pour nlenikrs  shrill a t  
nll times constitute a quorum of the board. The board sliitll hare a n  official 
seal which shall be judicially recognized. 

F. The principal office of the board shall be in the city of Phoenix, but 
it may meet and exercise any or  all of its powers a t  any other place. 

G. The board may meet in erecutire session upon the decision of a ma- 
jority of the members of the board. 

H. JIeetings of the board may be called by the chairman or by a majority 
of the members of the boartl by gifing written notice to the chairman who 
shall notify all the members of the board a s  to time arid place of the board 
meeting. Added Laws 1972, Ch. 137, 5 1. 

Termination 
.The agricultuml etnployment relations board shall terminate on Juzy 

1,1980, unltsa continrced. See @ $1-2261 and /I-2263. 

Validity 
This section ~ c a s  held to be uncmtstitutiottal in the case of United 

Fann lVorkers Nut.  C n i m  v. Babbit t  (D.CJ97Y) 449 F.Supp.  448. See 
Sotea of Decieions, poet. 

1. Validity in Its entirety by reason of its insepara- 
Invalidity of specific provisions of Ar- bility and inoperab~lity apart from the 

lzona Agricultural Employment Rela- provisions found to be Invalid. United 
tfons Act. 1 23-1381 e t  seq., required Farm \\-orkers Net. Union v. Babbitt 
concluslon that act i s  unconstitutional (D.C.1978) 449 F.Supp. 149. 

P 23-1387. Powers and dutles 
A. The board may, by one or more of i t s  members or by such agents o r  

agencies as  it  mny designate, prosecute any inquiry nccesanry to its functions 
in any part of the state. A member of the board who purticipates in nny 
such inquiry shall not be disqualified from subsequently participating in a de- 
cision of the board in the sarlle case. 

B. The board shall make and may from time to time amend and rescind, 
in the manner prescribecl by law, such rules and reguli~tions n s  nlity be neces- 
sary to carry out the provisions of this article. 

C. The board may also establish offices in such other cities a s  it  shall 
deem necessary and shall determine the region to be served by such officer+ 
The bourd may delegate to the heads of these offlccs as  i t  cleenls np1)roprinte 
i ts  powers under 9 23-1389. to determine the r ~ r ~ i t  appro[)riate for the purpose 
of collective bargaining, to Investigate and provide for hear in~s ,  to tietermine 
whether a question of representatior~ exists and to dlrwt  an election by n 
secret ballot and certify the results of such election within ten tlnys. The 
Imard may review any action taken ~ I I I - S I I : L I I ~  to the nuthority (leleg~ted t111(1er 
this subsection by any regional officer llpon a reclt~cst for a rcvinw of suc l~  ac- 
tion filer1 with the board by nny irrtercstal party. Any .;tlch review n~atle by 
the board shall not. unless specifically ordered by the lmaird, operate :is 21 stay 
of any action taken by the regional opficer. The entire record consitlcred I)y 
the board in considering or a d l n g  upon any such rmll~est or ~.t~vie\v shnll be 
made availi~ble to all parties prior to such consitlerntior~ or i~ction, iincl the 
board's findings nnd action thewan shall he published a s  n tlccision of the 
board. Added Laws 1972, Ch. 137.1 1. 
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Validity 
Thia nrctiot~ ti-ctfi held to be ttr~on8tifutional In the caee of United 

Fan81 I170rkerw b a t .  Cnion v. Babbitt (D.C.1978) 449 F.Gupp. 448. gee 
Xo1c.u of Uecinionn, post. 

1. Validity in i ts  entirety by  reason of Its insepara- 
Invalid~t? o f  specific provisions of Ar- bllity and inoperability apart from the 

izona hrricultural Enlployment Rrla- provisions found to  be invalid. United 
t i o n  Act, 5 23-1381 e t  seq. .  required Farm Workers Nat. Union v. Babbltt 
conclusion that act  is unconstitutional (D.C.1978) 449 F.Supp. 449. 

5 23-1388. Officers and employees of t h e  board 
A. The board shall have authority to  appoint a n  executive secretary and 

~ u c i l  attorneys, hearing officers, trial examiners and other employees a s  i t  
may frroz t inp to time find newssary for the proper performance of its duties. 

+€ompensation for  all such personnel shall be a s  determined pursuant to 
$13S411. 

B. The board may not e m ~ ~ l o y  any attorney for the purpose of reviewing 
t r inscr i i~rs  cif hearings or preparing drafts of opinions, escept tha t  any attor- 
t e y  erny,lo.rcd for assiynment a s  a legxl assistant to any board member mkv 
for such board xornler rerierv such transcripts and prepare such drafts. 

C. KO trial examiner's report shall be reviewed, either before or after i ts  
publication, by any person other than a rue~nbcr of the board or his legal 
assistant, and no trial exnmirler s l~a l l  advise or consult with the h a r d  with 
respect to exceptions taken to his findings, rulings or recommendations. 

D. Attorneys appoirltetl under this section may, a t  the discretion of the 
board, appear for and represent the board in any case in cour t  Added Laws 
1972, Ch. 137, $ 1. 

Validity 
This sectiotr aca8 held to be rtncomtitutional i t a  the case of United 

Farnr Tl-orliera Xat. Cniorl 2.. Babbitt (D.C.1976) 449 F.Supp. 448. See 
Botes of Deciuions, post. 

1.  Validity in i ts  entirety by reason of its insepara- 
lnvali.tit3r of specific provisions of Ar- bility and inoperability apart from the 

izona Agricultural Employment Hela- prov~sions found to  be invalid..  United 
tions Act. 5 23-1381 e t  seq.. required Farm Workers Nat.  Union v. Babbitt 
conclusion that ac t  is unconstitutional (L).C.1978) 449 F.Supp. 449. 

5 23-1389. Representatives and elections 
A. Representatires selected by a secret hallot for the purposes of collec- 

tive bargaining by the majoritj- of the agricultural employees in a unit appro- 
priate for such pu~:toses shall Lw. tile exclusive re1)resentatires of all  the 
apricu1tur:tl en~ployee.c iu srlch unit for the purpose of collectire bargaining in 
r e s p ~ r t  to rates of p:i)-, W ~ C P S ,  horlrs of employment o r  other conditions of 
employ~nent. If ratific:~tiorl of any such contract is required, the right to 
vote in such rntifiri~tion PIIHII I r  liulitcd to  the en11,losees in  the bargaining 
unit. Any il~dividunl : i ~ r i c r ~ l t t ~ ~ . : ~ l  F ~ P I I I ~ C C  or a group of agricultural em- 
p l o y ~ ~ ~  may a t  any t i n ~ e  prcarant gric~vnntss to their npricultoml employer and 
have sl~cll prievancc~s ntljr~?;tc~tl. \vitl~or~t thc intcrrerltion of the bargaining 
representative, if tllc ~tclJr~stn~ent is not inc~nsis tent  with the terms of a col- 
lective t ) i ~ r ~ : i i ~ ~ i n p  contriict or ngrt'tnlent t l i e ~ ~  in effect. The bargaining rep- 
rcs~:ltati\-e shall be given opportul~ity to 1w present a t  such adjustment. 

B. !l21e I)onrd s t~al l  decide ill cnc.11 case whetller in order to ensure to em- 
p!oyms the fullest frtvdoru ir] f~\-crcisiug their rights tllc unit npproprinte for 
the purposes of collcrtive barcui~li~lg shall consist of either all temporary 
agricu1tr:ral en~ployws or all jwrlnnnerlt agricultural eml)loyees of an agri- 
cultural employer working nt the f r ~ m  where s u c l ~  cn~pluyer grows or pro- 
dr!v:s agricultr~ral protitr<:* or both. In  making unit determinations the ex- 
tent of a union's extent of organization shall not be controlling. Principal 
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factors should be the community of interest bemeen crnployees, same hours, 
duties and compensation, the ndministmtive structure of the employer and 
control of labor relutioils policies. 

C. The h a r d  shall i n r e s t i ~ a t e  any petition, and U !t has res.sonable cause 
to believe that  a question of i-epresentntion exists shall provide for an a p  
propriate hearing upon due notice, when such petition has been filed in good 
faith in accordance with such regulations a s  mw be prescribed by the board: 

1. By an agricultural employee or gmup of agricuituml. emplorees or 
any individual o r  labor organization acting in their behalf alleging that  
thirty per cent or more of the number of agricult-rai em,ployees in the 
unit in question either wish to  he represent& for collective bargaining 
and that  their employer declines to recognize their representative or 
assert that  the individual or labor organization which has been certified 
or is being currently nyognized by their employer as  the bargaining r e p  
resentative is no l o n & ~ r  a representative. 

2. By an agricultural employer, aileging that one or more individuals 
or labor organizations have presented to him a claim to be recognized a s  
the representatire o r  that  an individual or labor organization which has 
previously been certified a s  tt-. bargaining representative is no longer a 
representarire. 

D. If the board finds upon the record of such hearing that a question of 
representation exists, i t  shall direct a n  election by secret ballot and shall 
certify the results thereof. If a second labor organization files a petition for  
an election alleging that thirty per cent or more of the employees in the unit 

. . In question desire to be represented by chat labor organization. then the board 
shall require tha t  the n a m s  of both labor organizations shall appear on the 
ballot In  any election the voters shall be afforded the choice of "no union". 
If in a representational election where more than one union is on the ballot, 
and none of the choices receives a majority vote, a second election shall be 
held. The second election shall be between the union receiving the highest 
number of votes and "no union". In any election a labor organization shall 
obtain a majority of all votes cast in  that  election in order to be certified a s  
the bargaining representative of all the employees in that  unit. 

E. In determining whether or not a question of representation exists, the 
same regulations and rules of decision shall apply irrespectire of the identity of 
the persons filing the petition or the kind of relief soright. In no case shaU 
the board deny a labor organization a place on the ballot by reason of an 
order with respect to  such labor organization or its predecessor not issued in 
conformity with 9 23-130, 

F. Within five days of rtreipt of slzch a petition, the agricultural em- 
ployer may fife a challenge to such petlt!on c?r, tho ground that  the au- 
thorimtion for the filing of such petition is not curnwt or that such au- 
thorizatlon hns been obtained by fraud, misrepresentation or coercion. Such 
petition shall rlot act to stay the election prom.dirlg but if i t  is thereafter 
detennined that  the autfiorlzatio~ls are  not current or obtained by fraud. 
misreprese~itation or  coercion the petition will he dinrr?!s-%A. 

O. No election shall be directed or conducted in any bargaining unit or 
any s~ibdlrislon thereof within which. in the precedi:lg twelve-month period, 
a valid electlon shall have t e n  held. EmployNs ecqaged in nn economlc 
strike who are not entitled to reinstt~tcrnent ahall te eligible to vote under 
such regtllations a s  the brx~rcl siltlll find are ccnsistent with the purposes 
and provisions of this article in any election conducted ~ ~ i t h i n  three months 
after the commencement of the strike. .\ny agricultural employee who is 
found to have sought or accepted crnployrnent only for the purpose of af- 
fecting the outcome QC an clcvtion shall not be eligible tn rote in an election 
conducted pursuant to the provisions of this article for a period of twelve 
months from the date of that e l t~ t ion .  
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H. Nothing in this section shall bc construrd to prohibit the wairing of 
hearings hy stipulation for the purpose of a consent eleeion in conformity 
a i t h  regulntions and rules of decision of the hoard. 

I. The agricultural employer, within ten days after an election is direct- 
ed by the board or  a consent election agreement is  approved by the board 
and on request of the bonrd, shall furnish to the bonrd a list of agricul- 
tural emploj-ees in the hnrgainifig unit rrho are qualified to rote, and such 
a list shall made avai1aI)le to the organizations or other interested em- 
ployees involved in the election. 

J. Upon the filing with the bonrd, by thirty per cent o r  more of the ag- 
ricultural employees in a bargaining unit corered by a certification or by 
an agreement bet t~een their employer and a labor orgnnization made pur- 
suant to $ 23-1385, of a petition alleging the desire that  such representa- 
tion authority be rescinded, the -k%i-i skiaii conduct an election by secret 
ballot of the employees in such unit and certify the results thereof to the 
labor organization and to the employer. Added Laws 1972, Ch. 137,s 1. 

Validity 
This section u a s  held to be uncon2!itulionai in the case of United 

Farm Tl'orliers A-at. Ct~ioti r. B a b b i t t  (D.C.1976) 449 F.Bupp. 448. See 
Kotes of Decisiom, post. 

Cross References sentation and election procedures i s  in- 
Agricultural employee, loss of status, valid as being in violation of U.S.C.A. 

see p 23-1365. Const. Amends. 1 and 14 concerning 
Certification of facts. inclusion in freedom of speech and a s s e m t ! ~ .  Unit- 

transcript, see D 23-1390. ed Farm \Vorkers Sat .  Union v. Babbitt 
Delegation of Dowers. see 8 23-1387. (D.C.1978) 449 F.Supp. 449.  
Unfair labor Practices. see D 23-1285. lnvaidity of specific provisions of ~ ~ i -  

1. Val id i ty  zona Agricultural Employment Relations 
Because of excessive length of proce- Act. 3 23-1381 e t  seq.. required conclu- 

dures permitting delays of unit rep1-e- sion that act  is unconstitutional in its 
sentation elections. coupled aith sea- entirety by reason of its inseparability 
sonal nature of agricultural labor, pro- and inoperability apart from the provi- 
vision of this section concerning repre- sions found to be invalid. Id. 

§ 23-1390. Prevention of unfalr labor practices 
A. The board may, as  provided in this section, prevent any person from 

engnging in any unfair labor practice. 

B. When i t  is charged that  any person has engaged in or is engaging i n  
any such unfair labor practice, the board, or any agent or agency desig- 
nated by the board for such purposes, map issue and cause to be served 
upon such person a complaint stating the charges in that  respect, and con- 
taining a notice of hearing before the board or a member thereof, o r  be- 
fore a designated agent or agency, a t  a place therein fixed, not less than 
five dnys after the serving of such complaint. KO complaint shall issue based 
upon any unfair labor practice occurring more than s i r  months prior to 
the filing of the charge with the board and the service of a copy thereof 
upon the person against whom such charge is made, unless the person so 
aggrieved was prevented from filing such charge by reason of service in the 
armed forces, in which event the six-month period shall be computed from 
the day of his discharge. A.ay such complaint may be amended by the 
member, agent, or agency conducting the hesring or the board in its discre- 
tion nt any time prior to the issuance of a n  order based thereon. The per- 
son so complained of shall have the riphi io fiie 6n answer to the original 
o r  an~ended complnint and to r.ppexr i:: person or otherwise and give testi- 
monr at  the place and time fixl?d in the complnlnt. I n  the discretion of the 
board or the member, agent. cr agrncy conducting the hearing, any other 
persori mny k allowed to intervene in the proceeding and to prcscnt testi- 
mol:y. Any such proceeding shall, so fa r  a s  practicsble, be conducted In 
accordance with the rules of cvidcnm npplimhle in the superior courts of 
the state under the rules of civil promdure npplica1)le to such courts. All 
proceedinps shall be reported hy a phonographic o r  magnetic tape recorder. 
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C. The testimony taken by the board or such meml?er, agent. o r  a v n c y  
shall be redu~ucl to writing and filed with the hoard. Thereafter, in its dis- 
cretion, the -ward upon notice may take further testimorly or hear a r p -  
ment  If upon the preponderance of the testimony taken the tmard dcter- 
mires thnt nny perwn named in the complaint has engaged in or 1s engag- 
ing in any such unfair labor practice, the board shall state its findings of 
fact and .<h~11 issue and cause to be served on such person an order re- 
quiring snrh person to cease and desist from such unfair li~hor practice, 
and to tzk? mch affirmative action, including reinstatement of ~nip10yeeS 
with or without hmack pay, as  will effectuate the policies of this article. 
Tl lere  an order directs reinstatement of an employee, tlack pny may be re- 
quired of the employer or labor organization, as  the case may he. responsi- 
ble for the discrin~ination suffered by him. Such order may further r+ 
quire such person to make reports from time to time showing the extent to 
which he has complied with the order. If upon the preponderance of the tes- 
timony taken the board determines that the person named in the com- 
plaint has not engaged in or is not engaging in any such unfair l a h r  p r a c  
tice. then the board shall s ta te  its findings of fact and shall issue an order 
dismissing the complaint. No order of rh8 board shall require the reinstate  
ment of any individual a s  an  employee who has been suspended or dis- 
c h a r d  or the payment to him of any back pay, if such individual  as sus- 
pended or  discharged for cause. If the esidence is presented ?letore a mem- 
ber of the board, or before an examiner o r  examiners thereof, such member, 
o r  such examiner or examiners, a s  the case may be, shall issue and cause to 

served on the parties to the proceedings a proposed report, towther  mith 
a recommended order, which shall be filed with the board, and if no ezceg 
tlons a re  filed within twenty days after service thereof upon such parties, 
o r  within such further period as the board may authorize, such recommend- 
ed order shall become the order of the board and become effective a s  there- 
In prescribed. 

D. Until the record in a case is  filed in a court, a s  provided in this w- 
tion, the board may a t  any time rlpon reasonable notice and in such man- 
ner as it  shall deem proper, modify or set nside, in whole or in part, any tind- 
inrg or  order made or issued by it. 

E. The board may petition any superior court in any county wherein the 
unfair labor practice in question occurred or wherein such person resides 
o r  transacts business, for the enforcement of such order :cnd for appro- 
priate temporary relief or restraining order. Upon the filinq of such peti- 
tion the court shall cause notice thereof to be served upon such person, nnd 
thereupon shall hare jurisdiction of the proceeding anti of the question de- 
termined !herein, and may grant such temporary relief or restraining or- 
der a s  It deems just and proper, and may make and enter a d t ~ r e e  enforc- 
ing, motlifyine;, and enforcing a s  so modified, or setting aside in whole o r  
in pnrt the order of the board. An objection that has not been urged be- 
fore the board, or a member, agent or agency thereof, shall be considered 
by the court. unless the failure o r  neglect to urge such ohjection shall be 
excused W s i ~ ~ w  uf extraordinary circumstances The iindings of the b a r d  
with respxt  co qilestions of fact if supported by substantial evidence on the 
record consid&ed a s  a .xhole shall be conclusive. If either party shall apply 
to  the court for leave to adduce additional evldence and shall show to the 
sntisfnction of the court thnt such adlfitionnl evidence is rnaterinl and that  
tl!ere were rcawnsble ~ ~ o u n d s  for the failure to :tdtluce <uch +.vitienc~ i n  
the hearing before the board, o r  a member, agent. or agency therof, the 
court may order such additional evidence to be taken before the h a r d ,  its 
member, aqent, or aeency, and to 1~ made a part of the record. The board 
msy motlily Its fintlings a s  to the facts, or niake new f i n ~ l i ~ ~ g s ,  by reason 
of addi t iv~~nl  evidence so taken and filed, and it  shall tile 3uch modified or 
new firidings, which fincllngs with respect to questions of fact is support- 
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ed hy substantial evidence on the record considered a s  a whole shall be 
conclusive. and shall file its recommentlations, if any, for the modification 
or sptting nside of its oriainnl order. Upon the filing of the record with 
i t  the jurisdiction of the cor~rt  shall be exclusive and i ts  judgment and de- 
cree shall I l e  finill, except that  the judgment and decree shnll be subject to 
review as  provided by law. 

F. ' Any person agbrieved by n final order of the board granting or deny- 
ing in whole or in  p:rrt the relief sought may obtain a review of such order 
in any superior court in the county wherein the unfair labor practice in 
question was alleged to have htwn engaged in by filing in  such court a rrrit- 
ten petition praying that thc order of the board be modified or set nside. -4 
copy of such petition shall be forthwith t ransm~tted by the clerk of the court to 
the board, and thereupon the nggrieved party shnll file in the court :?is 
record in the pritceedinr, certified b~ the bonrd. Upon the filing of such 
petit~on the court shall proceed in the same manner a s  in  the case of an ap- 
pllcation b r  the b a r d  under subsection E of this section, and shall have the 
same jurisdiction to grarit to the board such temporary relief or restrain- 
ing order as  i t  deems just and proper, and In like manner to  make and enter 
a decree enforcing, modifying. nnd enforcing a s  so modified. or setting aside 
in whole or in part t h ~  order of the board. The findings of the board with 
respect to questions of fact if supported by substantial evidence on the record 
considered a s  a whole shall in like manner be conclusive. (! 

G. When an order of the board made pursuant to this section is  based 
in whole or in part  upon facts cert~fied following an investigation pursuant 
t o  23-1359, and there is a petition for the enforcement o r  review of such 
order, such certification and the record of such investigation shall be in- 
cluded in the tranicript of the entire record required to be filed under suh- 
sectiot~ E or F of this section. and thereupon the decree of the court enforc- 
ing. modifying, or setting aside in whole o r  in part the order of the board 
shnll be made and entered upon the pleadings, testimony, and proceedings 
set forth in such transcript. The court shall not enforce any order of the 
board which rests, in whole or in part, upon eridence adduced from wit- 
nesses who hare not testified under oath and who have not been gubject to 
cross-examination by opposing parties. 

H. The commenwment of proceedings under subsection E or  F of this set 

tion shall not, unless specifically ordered by the court, operate a s  a stay of 
the board's order. 

I. Petitions filed under this article shall be heard expeditiously, and if 
possible ~ i t h i n  ten days after they have been docketed. 

J.  The board may, upon issuance of a complaint a s  provided in subsee 
tion B charging that any yrsorl  llns engnged In or is  enga@ng in an unfair 
labor practice, petition the s~lperior court in any county wherein the un- 
fnlr labor practice in question is nlleged to have occurred or wherein such 
person re.;itltba or trnnsacts busirr~ss, for npproprinte temporary relief or re- 
straining order. ~ ~ U I I  the filing of an1  srlch petition the court shall atuse 
notice thereof to \x' aervect up011 such person, and thereupon shall ha re  ju- 
risdiction to grant tr ;  the h a r d  such temporary relief or restraining order 
a s  it  deems just and IlropPr. 

K. When it  is chxrped tllat. any person hns engnged in a n  unfair labor 
practinb, the preli~ilirii~ry ir~vcstifation of auch charge shall tw made forth- 
with nntl given priority orcr all other cases except cases of like chnractcr 
in the officv \\-here it is filed or to ~ h i c h  i t  is referred. If, after such In- 
vestigation, thth officrr to whom thc matter may be referred has reasonable 
cause to klicvc S I I C ~  charge is true, and tlrnt a complaint should issue, he 
shall, on bflh3lf of tlrt. board. petition the superior court in the county whcre  
in the unfair lalpor practice in question has occurred, is  alleged to have oc- 

352 



LABOR 

curred, o r  wherein the person nlleqed to have committed the  unfai r  labor 
pr:lctice rcsitles o r  t r ans t c t s  hus inc~s ,  for :lppropriate injunctire relief pend- 
ing the  final ;~ t l j r~dicat ion nP the I)o:irtl with respect to such matter.  ~ ITpon  
t h e  filing of any  such petition the s~~j) r>r ior  ctiurt -hall have jurisdiction to 
g ran t  snch injuncrire relief o r  t e~ r~porn ry  restraining order a s  i t  deerlls just  
~ tn t l  proper, r~otwithstnntling any  other provision of law, proritled tha t  no 
temporary restraining order sl1;tll be issnetl withont notice llnless a peti- 
tion nllenges t h a t  s~ihst; lntinl  arid irreparable injury to the  charging par ty  
will be unitroidnhle an11 such teniporary restraining order shall  be effec- 
t ive for  no longer than f i r e  clays and rvill become roid a t  the  expiration 
of such period. Upon t h e  filing , ) I  any such petition the courts shall  cause 
notice thrrcof t o  b+ serred tl;)on any person complair~ed against  in the  charge 
and such person, including thc cli:~raing ;)Rrty, shall  be given an  opportunity 
to appear in pewon o r  by cnui1.t.1 and present any relevant testimony. For  
the  purpopes of this vlllsectior~, s r~per lor  court shall  be deemed to have ju- 
risdiction of a labor orgnnizntinn e ~ t h e r  in the  county in  which such or- 
ganization maintams i t s  p r i n c ~ p ~ l  office, or in m y  county in which i t s  duly 
authorized officers o r  agents a r e  enmyed in promoting o r  protecting the  
interest-? of employee n1enil)ers. The aerrice of legal process upon such offi- 
cer or  agent shall  constitute service 11pon the  labor organization and  make 
such organization a pa r ty  to the  suit. Added Laws  1972, Ch. 137, $1. 

Validity 
' Thir section rcns held to he uncomtitc~tional in the case of United 

Farm 1Vorker.u Sot .  Lnion r. Babbi t t  fD.C.1978)  449 F . S u p p .  $48. Sce 
Sotds of  Deciaiorta, post. 

Cross References Farm XVnrkers Nat. Union v. Babbit t  
Aaricultural employee. loss of s k t u s .  lD.C.1'219) 449 F.Supp. 419. 

see S 23-1385. 1. In peneral 
Ballots. denial of place. labor orjianf- .\pricoltural employment relations 

zations. see 9 21-1383. hoard is authorized t o  consider unfa i r  
Geneml counriel. a ~ r i c u l t u r a l  A ~ I P ~ O Y -  labor 3ractices where complaint is made  

ment  relations board. see ) 23-133s. hefore i t  and  t o  (!ecide mer i t s  of claim. 
IJnfair :ahor practices, remedi:ll or- .\gr:cultural Zmplo?.ment Relations Bd. 

ders. see 1 23-1335. v. Cnlr?d Farm TVorkers of .\merica. 
-\FLcc710 (1376) 26 Ariz.App. 336, 548 
!?.?,I 119. 

Index t o  Notes 
In general 1 
Special actions 2 
Validity % 

2. S ~ e c i a l  actions 
Soeciai act!on ~ r o c e e d i n ~  brounht  thr 

u n ~ b n  In suner io i  court  to-susnend uro- 
ceedirps before t h e Y - F ~ c u i t u r a i  ernpioy- 
ment re ! s t~ons  boar8 a n d  to  restrain 
board f rom assumlna  jurlsdlctlon over  
!unfair labor zract ice charges  which h a d  

%. Validity been subject bf prlor ac t ion  before supe- 
lnvalicilty of  ypec l f i c  provisions of Ar- r ior  court a n  nppropriate  remedy 

izona .,,.,ricultural ,.:mplo,.ment Rela- where i: n-as shown t h a t  the Board w a s  
tions Act, a .,3-1381 e t  seq,, f iu rpor?~nq  to a c t  beyond i t s  jurtsdic- 
conclusion t h a t  a c t  is n n c o n ~ t ~ t t ~ t i o n a l  .4Ericu'tural 

In i t s  ent i rety 11y reason of  i ts  ,risepara- v. Cnited Farm Workers Or 
bi l i ly  and inoperabllity apart  t he  .\merica. - \ F I A I O  (1376) 26 Ariz.Avp. 
provisions found to be invaild. United 336' "' '". 
9 23-1391. Investigatory powers 

A. The  board, o r  i t s  dilly allthorized aqent o r  agencies, shall  s t  all rea- 
soniible times have access to, for  the p ~ ~ r p ~ w o  of examination. and the  right 
to copy, any eritlence o f  any person k i n q  investieated o r  procc~cled nrninst  
t h a t  relates to  nny ma t t e r  111ider inrc~stigntii~n o r  in qucstinn. The  h a r d ,  
o r  auy r~lernbcr thcmof, shn!l ~ ~ p o n  :~[)pli(,ation of any par ty  to such proceed- 
ings forthwith lssile t o  such party s i i h p o r n ; ~ ~  requiring the  sttentlance ttnd 
testlnlony of witncs.ws o r  the  pro~luction of any evitlcnce in such pro&- 
ing or investigation rcquestetl in .;uc.h application. 'Xithin f i r e  d a r s  af ter  
the  service of a s i ~ b p w n a  on :my rr,rsc)n wiil ir inq rhe production of a n y  evi- 
dence In his posse.;;si~)n o r  ur:tier his control. 311ch person [nay petition the  
boilrd to revoke, and the  h a r d  shuil revoke, such subpoena if in Its oplnlon 
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the evidence whose production is required does not relate to  any matter un- 
der inrestigation, or any matter in q~lestion in such proceedincs, or if in its 
oplnion such subpoena drrtr~ not describe with ~ufficient particularity the 
erlderrce whose production is r e q ~ ~ i m l .  Any rnernlb~r of the bnarc!, or any 
agent or agency designnted. by the hoard for such pi~rposci, m.ly administer 
oaths and affirmntions, esaminc \\.itncsscs, and receive e~idence.  Such at- 
tendnnce of witne.;ses and the production of such e r i t l~nc t  niny be required 
from any plare in the state of Arizona, a t  any desimate~i place of hearing. 

B. In  case of contumacy or refusal to obey n subpoena issued to any 
person, the superior court of the county within the jurrsdiction of which 
the person guilty of contumacy or refusal to obcj is found or resides o r  , 
transacts business sha l l  upon application by the h a r d ,  have jurisdiction to 
issue to such person an order requirinx such wrson to apjwar before the 
board, o r  a member, agent or agency thereof, to produce evidencr. if so or- 
dered, or to give testimony touching the matter under inrestigation or in 
question. Failure to obey such order of the court may be punished hy the 
court as  contempt. 

C. No person shall be excused from attending and testifying or from 
producing boob, records, corres]~orldence, d ~ ~ u u i e n t s  or other evidence in 
obedience t o  the suhpoena of the board, on the ground thnt the testimony or 
evidence required of him may tend to incriminate hinl or suhject him to a 
penalty or forfeiture. No individunl shall he prosecuted or subjwted to any 
pennlty or forfeiture for or on account of any transaction, matter or thing 
concerning which he is compelled, after having claimed his pririlege apninrr 
self-incrimination, to testify o r  produce eridence, erwpt that siic11 indivirlual 
so testifying shall not be exempt from prosecution and punisl~ruer~t for 
p e r j u q  committed in so testifying. 

D. Complaints, orders and other process an2 papers of the board, o r  a 
meu~lxr ,  agent, or agency thereof, may he s e r v ~ d  either personally, by 
registered or  certified mail, bj- telegraph or  hy learing a copy thereof a t  the 

- 

prirlcipnl office, place of business o r  residence of the person required to he 
served. The verified return by the individual personally serving or leaving 
the copy, setting forth the nlanrier of srich service, an3  the reruru post of- 
fice receipt o r  tclcpraph receipt thewfor, tvhen rt~gi5tt~rcd or cr.rrific.l. and 
mailed or telegraphed a s  provided in this subiect i~n,  shall be proof of serr- 
ice. Witnesses summoned before tllc board, its memhcrs, agent, or agency, 
shall be paid the same fees and mileage that are  paid witnesses ill the 
superior courts and witnesses whose depxitions nre taken nnd the persons 
taking the depositions shall serernllr be entitled to the sarnc fees as  art? 
paid for like semiccs in the superior courts. 

E. The departments and agencies of the stnte, when directed by the gor- 
ernor, shnll fnmish the hoard, upon its request, ail unprivileged records. 
papers and information in their po.csession rvlnting to any matter before 
the board. Added Lnws 1072, Ch. 13 i ,§  1. 

Validity 

Thi8 scctiotl. lean hcld to be uncon.vlitrrtrorinl rn thc cnce of C'nited 
Farm Ii'orkers N u t .  L.tlion 2'. Babbit t  (U.C'.lSiFJ $49 F.Brrpp. $45.  See 
Xotca of Uec lx io tc~ ,  pont. 

1.  Validity In i ts  entiret:- by ren-on of i ts  insepara- 
Invalidity of speclllc provl?ions of Ar- bliit?. unrl inuperabil~ty apart from thr 

zona Afllcultural En!plo).rnent rela- pr~~ \ . i s lona  1uu:lil t9 ?,t. ln\alli i .  i 'nlted 
tiona Act. E 23-1381 et  8rq.. required Farm \ \ -orker~ S a t .  Vnion v.  Babbitt 
conclusion that act  Is uncon.Stltutlona1 (L).C.1978) 449 F.Supp.  4 4 9 .  

8 23-1392. Vlolatlons; classlflcatlon 
AIIS persor~ who knon.in:.ly resists. prevents. ir~lywde.; or intcrfc'rtw with an?' 

member of the b a r d  or any of its c~gcrits or agencic; irl the pcrformnnce of 
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drities punuant  to this iirticle, or who violates any provision of this article 
is n ~ i l t y  of a c1:ls.s 1 niistlelneruior. The provisions of this section sh;ill not 
;i;)plg to any :wtivities carried on outside the state of Arizona. Atlded Laws 
1972, ('h. 197, 5 1 : L;IWS 1979, Ch. 201, $ ,367, rff. Oct. 1, 1975. 

Validity 
This ~ e c t i o n  1ca.p held to b~ rtnconstitutiotral in the case of LT~rited 

Farm 1l.orkel.a S a t .  C ~ t i o n  r. Bnbbitt (D.C.1978) J 49 F.Strpp. 448. See 
Sotcs of Decision P, pod. 

For application of Laws  1978. Ch. 201. tion of due process. United Farm 
effective October 1, 1978. see note fol- \Vorkers S a t .  Union v. Babbitt (D.C. 
lo\v~nrr 5 1-215. 1978) 449 F.SUUD. 449. . . -  

~ o r - d f e c t i v e  date provision of Laws C;iminal penalty provision of Arizona 
1373. Ch. 2 ~ 1 .  see note foliowing 8 1-215. ~ g ~ i ~ ~ l t ~ ~ ~ l  ~ ~ ~ i o y m e n t  Relations .kct, 
Cross References this  section. was  sufficient in and of it- 

Classi i icat~on of offenses. see P 13-601 self. a s  beinn unconsc~tutionally invalid 
e t  sea. a n d  void on i'ts face. to  give three-judge 

Culpable mental state. see  8 13-105. district court jurisdiction and create a 
Fines. see 5 13-601 e t  seq. case or  controversy. Id. 
Sentence of imprisonment. see 13-701 Invalidity of specific provisions of Ar- 

e t  seq. izona Aericulturnl Emolormant Rela- 
1. Validitv tions APT S 2.1-1381 e t  sea.. reauired 
. ~roGisi'6 of this section irnp0sin.g c o n c l u s i o ~  chai- i c t ~ i s ~ u n C d n s t i t u ' t i o n d  

criminal penalties for  violations of Arl- in i t s  entirety by reason of i ts  insepara- 
zona .igricultural G m ~ l o y m e n t  Relations bility and  ino~erab i l i ty  apar t  from the  
~ c t  is unconstitutionally vague in i.iola- provisions found to be invalid. Id. 

9 23-1393. Court jurlsdlction 
A. Any person who is aggrieved or is injured in his business or property 

by reason of any violation of this article, or violation of an injunction issued 
a s  pmv~ded in this section, may sue in any superior court having jurisdiction 
of the parties for recovery of any damages resulting from such unlawful ac- 
tion, r~gard less  of where such unlawful action occurred and regardless of 
where quch damage occurr~d,  including costs of the suit and reasonable at- 
torney fees. I-pon t h e  filing of such suit the court shall also hare jurisdiction 
to grant such injunctive relief or temporary restraining order as  i t  deems 
just find proper. Petitions for injunctive relief o r  temporary restraining 
orders shall be heard expeditiously. Petitions for temporary restraining or- 
ders alleging a violation of % 23-1385 shall be heard forthwith and it the 
petition alleges that  s ~ ~ b s t a n t i a l  and irreparable injury to the petitioner is 
unavoitlable such temporary restraining orders may be issued pursuant to 
Rule 65 of the Arizona Ilules of Civil Procedure. 

B. In the case of a strike or boycott, or threat of a strike or boycotf 
against nn agricultural employer, the court may grant, and upon proper a p  
pl ic~t ion shall grant a s  provided in this sectlon, a t enday  restraining order 
enjoining such a strilie o r  boycott, provided that  if a n  agricultural employer 
inv9kc.c: the collrt's juridiction to Issue the ten-day restraining order to enjoin 
a strike a s  proritled by this subsection, said employer must as a condition 
thereto agree to submit the dispute to binding arbitration a s  the means of 
settling the u~~resolvecl issues. In the event the partlcs cannot agree on an 
arbitrator within two clays after the court awards a restraining order, the 
court <hall . ~ p g o ~ n t  one to decide the ~rnrcsolvcul isrsues. Any agricultural em- 
p1oyc.r \hall f ~ ?  erititlcd to Injunctive relief accorded by Rule 6.5 of the Arizona 
1lult.l of ( ' I \  11 l ' rocrtl~~rc lrpon t h e  filil~p of a verified petition showing that  hi8 
:~pricultural c.rr~l)loj-ces :IN unln~vlully on strike or are  unlan-fully conducting 
a t~)scott.  or are nnl;lwfl~lly th rea ten in~  to strike or boycott, and that the re- 
sultln:: c~ssat ion of work or corlduct of h boycott wlll result In the prevention 
of prod~iction or the IIISS, spoil;lqe, deterioration, o t  reduction in grade, quality 
or narketability of en agricultural commndity or commodities tor human 
cons~~rnr)tion in conlrncrrial qr~antitirs. &'or the pr~rpose of this subsection. 
an ;1gricultural commodity or comn~c~lities for human consumption with a 
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market value of fire thousand dollars o r  more shall constitute commercial 
quantities. 

C. For the p u r p m  of this article, superior courts shall have jurisdiction 
of a labor organization in this state if such organizntion maintains its princi- 
pal office in this state, or if i ts duly authorized officers o r  agents are  engaged 
in promoting or protecting the interests of agricultural employee members o r  
in the soliatntinn of suclr prospertire members in this state. 

D. The serricre of summons, subpoena, o r  other legal p r o c ~ s s  of any supe- 
rior court upon an offleer or akTnt of a lahor organization, in his cnpacity a s  
such, shall constitute sen-ice upon the labor organization. 

E. Any labor organization which represents employees a s  defined in this 
article, and any a ~ ~ i e u l t u r a l  employer, shall be bound by the acts of its 
agwrts. Any such lalxir organization inay sue or  be sued a s  a n  entity and in 
behalf of the employees whom i t  represents in  the courts of this state. 

F. For the purposes of this article, in  determining whether any person is 
acting a s  an agent of another person so a s  to make such other person rewon- 
sihle for his acts. the question of whether the specific acts performed were 
actually author~zcd or subsequently ratified shall not be controlling. Sothing 
in this section shall be deemed to preclude nn agent being sued both in his 
capacitr as nn agent and a s  a n  individual. Added Laws 1972, Ch. 137, 5 1. 

Validity 
T h i ~  seclicm 1Ca3 held to be v#cmlstitutional in the case of  L7nited 

Farm Workera S a t .  Cnion r. Babbitt (D.C.1976) 449 F.Supp. 448. See 
S o f c r  of  decision^, poet. 

Law Revie* Commentaries restraining orders  a n d  injunctive relief 
F a r m  labor law. a constitutional prohibiting such  conduct. bu t  a corn- 

anaiyels. J m a t h a n  Rose. Law & Soc. plalnt seeking damages  i s  required as a 
Order. 1973,  p. 373. predicate  to  such action. Agricultural 

Ernulo?nient Relations Ed. v. 
F a r m  \Vorkers of America, A F M I O  

Index to  Notes (1976) 26 Ariz.App. 336. 548 P.2t 429. 
W h e r e  complaint in  superior court  

In qeneral 1 case relat ing t o  unfair  labor practices 
Specla1 actions 2 b y  union with respect to  alleged second- 
Va l ld~ ty  I/i ary boycott did seek damages,  superior 

court  had  jurisdiction to  adjudicate 
claim of unfair  labor practices a n d  to  

55. Val id~ ty  g r a n t  injunctive relief and  the apricul- 
~ ~ ~ ~ i ~ d i ~ > -  of specific provisions of t u r d  employment reiatlons board could 

irolia .kFrlculturai E ~ D ~ ~ ~ ~ ~ ~ ~  ~ ~ 1 ~ -  "0' Subsequently tnke jurlsdlction t o  
tion... 23-lssl et  seq,, required adjudicate  the s a m e  issues which had 
c o n c ~ u s i b n  bs: is unconstitutional been decided in t h e  prior superlor court  
i n  I t s  e n t i r e t y  b ,  reason of its ,nsepnra- act ion:  defense of res  judicata was  also 

bll~t:: and  ~ n c p e r a b i i ~ t y  a p a r t  f rom the Id. 
pruv~sions fuund to be inva l~d .  United 2. Special actions 
F a r m  \\-orhers Nat .  t -nion v. I jabbl t t  Special action proceedinq brought  by 
(U.C.llih) 4 4 9  F.Supp. 449. unlon in superior court  to  suspend pro- 
1. In general ceedings before the  a rlcultural emplo?- 

rnent relations b o a r 3  a n d  to  restrain 
Under this section giving jurisdiction board from assuming  jur~sdict lon over 

to suuerior court over actlons fo r  d a m -  unfair  labor Dractice charees  which had 
anes resu1:lr.F from unlawful act ions 
under  the  ~ ~ l c u l t u r a l  Labor Relatlons 
Act. 5, 23-335! e t  seg.. superior court  has  
jurlsdlctinr. to determine. u-lthout priur 
adjudicatiov by apricul tural  employment 
relations h a r d .  t h a t  p ~ r t v  has  engaged. 
or  1s continuing to engage in a n  unfa l r  
labor practice a n d  to g r a n t  teniporary 

been subject  of  prior act ion before cupe- 
rior court  was  a n  appropriate  remedy 
where i t  was  shown t h a t  t h e  Board was  
p r~rpor t lng  , to a c t  beyond i t s  J u r i s d ~ c -  
tion. Agrlcuitural Employment Rela- 
tions Ed. v. United F a r m  \\-orkers of 
America. A F I X I O  (1976) 26 Ariz.App. 
336. 548 E'.2d 429. 

5 23-1394. Scope of artlcle 
Ttrt. provisions of this article shall a;>pIj only to such persons, labor orptlnl- 

zntior~s o r  ~ct ivi t ies  11s nrr nor witliiu ttre jurisdiction of the Iintional Lnbor 
itrlatioris Act 1 or the ju r i s t l i c t io~~~l  p~iidelint,~ estnblishetl by the national 
r r l t  : r  Adt1t.d L:I\VS l!4SL'. CIr. 137, 9 1. 

1 2 9  Y.S.C.A. f l j l e t  seg. 
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Validity 
Thia section Icau hrld to be uncotratitutional in the case of C'nited 

Fann l!'orlier~ S a t .  Cnion r. Babbtt t  (D.C'.1975) $49 F.Supp. 448. See 
Yotea of Decisions, post. 

1. Validity in i ts  entirety by reason of Its lnsepara- 
Invalidity of specific provisions of -4r- b i l i t ~  and inoperability apar t  from the  

izona Agricultural E m ~ l o y m e n t  Rela- ~rovi3 tons  found to be Invalid. United 
tlons Act. 1 23-1381 e t  sea.. reouired Farm Workers Nat. [.'nion v. Babblt t  
conclusion t h a t  a c t  is  uncohstitutional (D.C.1978) 449 F.Supp. -1491 

5 23-1395. Llmltatlons 
A. Sothing in this article, except as  otherwise specifically provided, shall 

be so construed a s  to interfere with o r  impede or  diminish in any may the 
right to strike, o r  to affect the limitations or qualifications on that right. 

8. Sothing in this article shall prohibit any individual employed a s  a 
supervisor from becoming or remaining a member of a labor organization. but 
no employer subject to this article shall be compelled to deem such supervisors 
a s  agricultural employees for the purpose of m y  law, either national o r  local, 
relating to collective bargaining. -4dded Laws 1972, C h  137, 9 1. 

Validity 
This aectioh m a  held to be unconstitutional in the case of C'nited 

F a r m  Workers Sat .  C n i a  v. Babbitt (D.C.1978) f@ F.Supp. 448. See 
Notee of Deciuiow, poet. 

- 1. Validity in  i ts  entirety by reason of I ts  insepara- 
Invalidity of speciflc provisions of Ar- bllity and lnoperabiilty a p a r t  from the  

izona Agricuitural Employment Rela- prov~sions xound to be invaild. Untted 
tions Act. 5 23-1381 e t  seq.. requlred Farm Workers Nat. Union v. Babbit t  
concfuslon t h a t  ac t  is  unconstitutional (D.C.1978) 449 F.Supp. 449. 


