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SUMMARY 

The f i r s t  c i v i l  code f o r  t h e  S t a t e  o f  Arizona,  e n a c t e d  i n  1913, c o n t a i n e d  

s t a t u t e s  govern ing  t h e  l i c e n s i n g  and r e g u l a t i o n  o f  d e n t i s t s  th rough  a Board o f  

Examiners. D e n t a l  h y g i e n i s t s  were p l a c e d  under l i c e n s u r e  and r e g u l a t o r y  powers 

o f  t h e  Board i n  1947 and d e n t u r i s t s  became c e r t i f i e d  and r e g u l a t e d  i n  1978. 

During t h e  1973 s e s s i o n ,  t h e  L e g i s l a t u r e  changed t h e  name from t h e  S t a t e  Den ta l  

Board t o  t h e  S t a t e  Board o f  Den ta l  Examiners. 

The Board was composed o f  f i v e  l i c e n s e d  d e n t i s t s  u n t i l  1977 when a l a y  member 

was added.  I n  1978 a s t a t u t o r y  amendment added a d e n t a l  h y g i e n i s t ,  g i v i n g  t h e  

Board i ts  p r e s e n t  membership o f  f i v e  l i c e n s e d  d e n t i s t s ,  one d e n t a l  h y g i e n i s t  

and one l a y  pe r son .  A l l  members a r e  a p p o i n t e d  by t h e  Governor,  s e r v e  f o r  a  

p e r i o d  o f  s i x  y e a r s  and may n o t  s e r v e  more t h a n  two c o n s e c u t i v e  terms.  

The s u p p o r t  s t a f f  o f  t h e  Board is  composed o f  an  Execu t ive  S e c r e t a r y  and one 

f u l l - t i m e  t y p i s t  w i t h  a p a r t - t i m e  p o s i t i o n  b e i n g  added i n  f i s c a l  y e a r  1979-80. 

The s t a f f ' s  d u t i e s  i n c l u d e :  1 )  a d m i n i s t e r i n g  examina t ions ,  2 )  p r o c e s s i n g  

r e n e w a l s ,  3)  p r o c e s s i n g  c o m p l a i n t s ,  4 )  expending funds ,  and 5 )  h a n d l i n g  

o t h e r  r o u t i n e  a d m i n i s t r a t i v e  f u n c t i o n s .  The Board and s t a f f  are a l s o  

r e s p o n s i b l e  f o r  e n f o r c i n g  ARS 32-1201 th rough  32-1297, t h e  s t a t u t e s  r e l a t i n g  t o  

d e n t i s t r y .  

Our review of t h e  S t a t e  Board o f  D e n t a l  Examiners h a s  shown t h a t  t h e r e  is  a  need 

f o r  a  s t a t e  agency t o  o v e r s e e  t h e  a c t i v i t i e s  o f  d e n t a l  p r o f e s s i o n a l s .  The 

Board can more e f f e c t i v e l y  f u l f i l l  t h a t  need by improving i ts  h a n d l i n g  o f  

consumer c o m p l a i n t s  t o  e n s u r e  compl iance  w i t h  s t a t u t o r y  requ i rements .  

(page  12)  

Our review a l s o  r e v e a l e d  t h a t  t h e  B o a r d ' s  appearance  o f  o b j e c t i v i t y  becomes 

q u e s t i o n a b l e  when t h e  Arizona S t a t e  D e n t a l  A s s o c i a t i o n  (ASDA) becomes invo lved  

w i t h  Board a f f a i r s .  The Board h a s  n o t  ma in ta ined  a n  appearance  o f  independence 

and o b j e c t i v i t y  i n  i t s  d e a l i n g s  w i t h  t h e  ASDA. ( p a g e  5 7 )  



Further we have identified changes needed to improve the efficiency of the 

State Board of Dental Examiners. (page 64) 

In addition, our review revealed that the State Board of Dental Examiners has 

been substandard in its encouragement and use of- public input in its 

operations. Information regarding meeting notices, proposed rules and 

regulations, and Board actions has not been adequately provided to licensees of 0 
the Board or the consumers of the licensees' services. (page 67) 

Finally, our review has identified additional changes which are needed to 

enhance the State Board of Dental Examiners' complaint review process. 

(page 76)  

It is recommended that: 

1 )  The State Board of Dental Examiners investigate and resolve consumer # 
complaints in compliance with ARS 32-1263(A) through ARS 32-1263(E). 

(page 56)  

2) The State Board of Dental Examiners impose discipline as prescribed 

in ARS 32-1263(D) and ARS 32-1263(E) on those dentists found to have @ 
provided substandard care. (page 56 

3) The Legislature and Governor consider establishing a Health 

Occupations Council as outlined by The Council of State Governments. 

This alternative could apply to all health regulatory entities and is (I 

also included in the recommendations of the Board of Optometry 

performance audit. (page 56) 

4) The public representation on the State Board of Dental Examiners be 

increased to three members. (page 6 3 )  9 
5) The Arizona State Dental Association not be designated specifically 

in ARS 32-1203 to supply a list from which the Governor may choose 

Board members; and the Board maintain a degree of independence and 

objectivity when working in conjuction with the Arizona State Dental m 
Association. This will help to ensure that the Board's appearance of 

objectivity is maintained. (page 6 3 )  



Arizona Revised Statutes be amended to require members of the State 

Board of Dental Examiners to terminate active participation as 

delegates or officers in professional associations. (page 6 3 )  

Arizona Revised Statutes 32-1236, 32-1287 and 32-1287.06 be amended 

to allow for implementation of a triennial renewal system on a 

staggered basis. (page 65) 

The Board adopt methods to encourage public input and participation 

in the promulgation of rules and regulations and development of 

legislative proposals. (page 75) 

The Board actively pursue the ASDA President's offer to 

"...cooperate in any proper way with the Board." This cooperation 

could best be achieved by having the local societies of the ASDA 

forward copies of all consumer complaints to the Board. (page 81) 

ARS 32-1201 et. seq. be amended to: 

- Include a provision similar to ARS 32-852.02 requiring 

insurance companies to forward all dental malpractice claims to 

the Board, and 

- Require Arizona Superior Courts to forward dental malpractice 

suits to the Board. (page 8 1 ) 

The public be better informed regarding the Board's complaint review 

responsibilities. (page 82) 

The Board improve its documentation of disciplinary actions. 

(page 82) 

The statutory requirement that consumer complaints must be filed 

under oath be eliminated. (page 82) 

The Board increase its utilization of the Office of the Attorney 

General as regarding complaint review. (page 82) 



INTRODUCTION AND BACKGROUND 

I n  response  t o  a  September 19 ,  1978 r e s o l u t i o n  o f  t h e  J o i n t  L e g i s l a t i v e  Budget 

Committee and a  January  18, 1979 r e s o l u t i o n  o f  t h e  J o i n t  L e g i s l a t i v e  O v e r s i g h t  

Committee, t h e  O f f i c e  o f  t h e  Audi to r  Genera l  h a s  conducted a  performance a u d i t  

a s  p a r t  o f  t h e  s u n s e t  review o f  t h e  S t a t e  Board o f  D e n t a l  Examiners ( B o a r d ) ,  i n  

accordance  wi th  ARS 43-2351 th rough  43-2374. 

The f i r s t  c i v i l  code f o r  t h e  S t a t e  o f  Arizona,  e n a c t e d  i n  1913, c o n t a i n e d  

s t a t u t e s  govern ing  t h e  l i c e n s i n g  and r e g u l a t i o n  o f  d e n t i s t s  th rough  a Board o f  

Examiners. Den ta l  h y g i e n i s t s  were p l a c e d  under  l i c e n s u r e  and r e g u l a t o r y  powers 

o f  t h e  Board i n  1947 and d e n t u r i s t s  became c e r t i f i e d  and r e g u l a t e d  i n  1978. 

During t h e  1973 s e s s i o n ,  t h e  L e g i s l a t u r e  changed t h e  name from t h e  S t a t e  D e n t a l  

Board t o  t h e  S t a t e  Board o f  D e n t a l  Examiners. 

The Board was composed o f  f i v e  l i c e n s e d  d e n t i s t s  u n t i l  1977 when a l a y  member 

was added.  The L e g i s l a t u r e  added a d e n t a l  h y g i e n i s t  i n  1978 g i v i n g  t h e  Board 

i ts  p r e s e n t  membership o f  f i v e  l i c e n s e d  d e n t i s t s ,  one  d e n t a l  h y g i e n i s t  and one 

l a y  pe r son .  A l l  members a r e  a p p o i n t e d  by t h e  Governor,  s e r v e  f o r  a p e r i o d  o f  

s i x  y e a r s  and may n o t  s e r v e  more t h a n  two c o n s e c u t i v e  terms.  

The s u p p o r t  s t a f f  o f  t h e  Board is  composed o f  a n  E x e c u t i v e  S e c r e t a r y  and one 

f u l l - t i m e  t y p i s t  w i t h  a  p a r t - t i m e  p o s i t i o n  b e i n g  added i n  f i s c a l  y e a r  1979-80. 

The s t a f f ' s  d u t i e s  i n c l u d e :  1)  a d m i n i s t e r i n g  examina t ions ,  2 )  p r o c e s s i n g  

r e n e w a l s ,  3 )  p r o c e s s i n g  c o m p l a i n t s ,  4 )  expending funds ,  and 5)  h a n d l i n g  

r o u t i n e  a d m i n i s t r a t i v e  f u n c t i o n s .  The Board and s t a f f  a r e  a l s o  r e s p o n s i b l e  f o r  

e n f o r c i n g  ARS 32-1201 through 32-1297, t h e  s t a t u t e s  r e g a r d i n g  d e n t i s t r y .  

The S t a t e  Board o f  Den ta l  Examiners and i ts  o f f i c e  are funded th rough  f e e s  

charged f o r  examina t ion  and l i c e n s u r e .  Ninety  p e r c e n t  of  t h e  f e e s  c o l l e c t e d  

a r e  r e t a i n e d  f o r  t h e  Board 's  use  whi le  t e n  p e r c e n t  a r e  r e m i t t e d  t o  t h e  S t a t e  

General  Fund. S i n c e  t h e  Board ' s  budget exceeds  $50,000 t h e  L e g i s l a t u r e  makes a 

lump sum a p p r o p r i a t i o n  f o r  t h e  Board ' s  o p e r a t i o n s  each y e a r .  E x p e n d i t u r e s  and 

revenues  f o r  t h e  Board f o r  f i s c a l  y e a r s  1975-76 t h r o u g h  1977-78 a r e  shown i n  

t h e  fo l lowing  t a b l e :  



Beginning fund ba lance  

Expend i tu re  C l a s s i f i c a t i o n  

P e r s o n a l  s e r v i c e s  

Employee r e l a t e d  

P r o f e s s i o n a l  and o u t s i d e  s e r v i c e s  

T r a v e l  - i n s t a t e  

T r a v e l  - o u t  o f  s t a t e  

Other  o p e r a t i n g  

Equipment 

Other  

T o t a l  e x p e n d i t u r e s  

Revenue C l a s s i f i c a t i o n  

R e g i s t r a t i o n  f e e s  

Examination f e e s  

P e n a l t y  f e e s  

Other  

T o t a l  

Less  10% 

90% A v a i l a b l e  

Ending fund ba lance  

a 
Amounts 

1975-76 1976-77 1977-78 

* The Board was g r a n t e d  a n  i n c r e a s e  i n  a n n u a l  l i c e n s e  renewal  f e e s  from $15 • 
t o  $35 f o r  d e n t i s t s  and $5 t o  $15 f o r  h y g i e n i s t s  i n  June  1978. These 
i n c r e a s e s  were n e c e s s a r y  t o  e n s u r e  t h a t  e x p e n d i t u r e s  would n o t  exceed t h e  
fund ba lance  i n  f i s c a l  y e a r  1978-79. 



The Office of the Auditor General expresses its gratitude to the members of the 

State Board of Dental Examiners and the Board's administrative staff for their 

cooperation, assistance and consideration during the course of our audit. 



SUNSET FACTORS 

THE OBJECTIVE AND PURPOSE I N  

ESTABLISHING THE BOARD 

There  is  no e x p l i c i t  s t a t e m e n t  o f  o b j e c t i v e  o r  purpose  i n  t h e  d e n t i s t r y  

s t a t u t e s  under which t h e  Board was e s t a b l i s h e d .  The Arizona Supreme Court  

commented : 

"The purpose  and t h e  o n l y  j u s t i f i c a t i o n  o f  t h e  v a r i o u s  
s t a t u t e s  r e g u l a t i n g  t h e  p r a c t i c e  o f  medic ine  i n  its 
d i f f e r e n t  b ranches  is t o  p r o t e c t  t h e  p u b l i c  a g a i n s t  t h o s e  
who a r e  n o t  p r o p e r l y  q u a l i f i e d  t o  engage i n  t h e  h e a l i n g  
ar t . .  . ." ( B a t t y  v. Arizona S t a t e  D e n t a l  Board, 57 Ariz. 
239,  254,  112 P. 2d 870 (1941) 1. 

The Board i n  i t s b u d g e t  r e q u e s t  f o r  1979-80 s t a t e d :  

"The Board p r o t e c t s  t h e  i n t e r e s t s  and t h e  h e a l t h  and 
s a f e t y  o f  c i t i z e n s  o f  Arizona by a d o p t i o n  and enforcement  
o f  S t a t e  d e n t a l  s t a t u t e s  and by r e s o l v i n g  p a t i e n t  
g r i e v a n c e s  th rough  rev iew,  i n v e s t i g a t i o n ,  r e d r e s s  and 
d i s c i p l i n a r y  a c t i o n .  l1 

THE DEGREE TO WHICH THE BOARD HAS 

BEEN ABLE TO RESPOND TO THE NEEDS 

OF THE PUBLIC AND THE EFFICIENCY 

WITH WHICH IT HAS OPERATED 

The Board h a s  not  a d e q u a t e l y  responded t o  t h e  needs  o f  t h e  p u b l i c  th rough  t h e  

compla in t  review p r o c e s s .  Almost 60 pe  - 
Audi to r  Genera l  q u e s t i o n n a i r e  s e n t  t o  compla inan t s  i n d -  ---- - --- -- - -- -- - - .- 

n o t  a d e q u a t e l y  p r o t e c t e d  t h e  p u b l i c  from i n  

p r a c t i t i o n e r s .  The a v e r a g e  -time t o  process a _ 

The o p e r a t i o n s  o f  t h e  Board have been conducted e f f i c i e n t l y  under  t h e  

framework of t h e  p r e s e n t  s t a t u t e s .  However, w i t h  minor s t a t u t e  changes  t h e  

Board s renewal  p r o c e s s  cou ld  b e  performed more e f f i c i e n t l y  . (page 64) 



THE EXTENT TO WHICH THE BOARD 

HAS OPERATED WITHIN THE PUBLIC 

INTEREST 

The S t a t e  Board o f  D e n t a l  Examiners h a s  n o t  comple te ly  f u l f i l l e d  i t s  s t a t u t o r y  

r e s p o n s i b i l i t y  t o  p r o t e c t  t h e  c i t i z e n s  o f  Arizona from incompetent  d e n t a l  

p r a c t i t i o n e r s .  ( p a g e  12) 

e 
The Board h a s  n o t  ma in ta ined  a n  appearance  o f  independence and o b j e c t i v i t y  i n  

i t s  d e a l i n g s  w i t h  t h e  Arizona S t a t e  D e n t a l  A s s o c i a t i o n .  Such a r e l a t i o n s h i p  

g i v e s  t h e  appearance  o f  n o t  b e i n g  i n  t h e  i n t e r e s t  o f  t h e  g e n e r a l  p u b l i c .  

(page  57)  

According t o  a s t a t e m e n t  p r e p a r e d  by t h e  Execu t ive  S e c r e t a r y  o f  t h e  S t a t e  Board 

o f  Den ta l  Zxaminers* t h e  Board h a s  o p e r a t e d  i n  t h e  i n t e r e s t  o f  t h e  p u b l i c  i n  

t h a t  t h e  Board has :  (I 

- Made improvements i n  its compla in t  review p r o c e s s ;  

- C e r t i f i e d  approx imate ly  1 ,200 D e n t a l  A s s i s t a n t s  t o  u s e  X-ray 

equipment ;  

- Developed a  program t o  e v a l u a t e  t h o s e  p e r s o n s  a d m i n i s t e r i n g  g e n e r a l  • 
a n e s t h e s i a ;  

- Developed, b u t  n o t  y e t  adop ted ,  a  c o n t i n u i n g  e d u c a t i o n  program f o r  

r e l i c e n s u r e ;  and 

- Developed a s p e c i a l  examina t ion  f o r  g r a d u a t e s  o f  f o r e i g n  d e n t a l  

s c h o o l s .  

I n  a d d i t i o n ,  i n d i v i d u a l  board members: 

- S p e n t  t e n  t o  21 days  i n  1978 a d m i n i s t e r i n g  examina t ions ;  q 
- P a r t i c i p a t e d  i n  11 Board mee t ings  p l u s  c o n f e r e n c e  c a l l s ;  

- P a r t i c i p a t e d  i n  n i n e  days  o f  Western Conference  o f  D e n t a l  Examiners 

and Den ta l  Schoo l  Deans and American A s s o c i a t i o n  o f  D e n t a l  Examiners 

mee t ings  ; a 
- A s s i s t e d  t h e  O f f i c e  o f  t h e  At to rney  G e n e r a l  and f u n c t i o n e d  as 

i n f o r m a l  h e a r i n g  o f f i c e r s ;  

- Appeared b e f o r e  l e g i s l a t i v e  c o m m i t t e e s .  

* Appendix I X  is  a complete  t e x t  o f  t h i s  s t a t e m e n t .  
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O v e r a l l  i t  is e s t i m a t e d  t h a t  Board members spend 20 t o  45 d a y s  p e r  y e a r  

i n v o l v e d  i n  Board b u s i n e s s .  

THE EXTENT TO WHICH RULES AND 

REGULATIONS PROMULGATED BY THE 

BOARD ARE CONSISTENT WITH 

LEGISLATIVE MANDATE 

The r u l e s  and r e g u l a t i o n s  promulgated by t h e  Board a p p e a r  t o  be c o n s i s t e n t  w i t h  

l e g i s l a t i v e  mandate w i t h  one p o s s i b l e  e x c e p t i o n .  The L e g i s l a t u r e  amended t h e  

d e n t a l  s t a t u t e s  i n  1974 and removed r e s t r i c t i o n s  on t h e  number o f  h y g i e n i s t s  

t h a t  can  p r a c t i c e  under  a d e n t i s t ' s  s u p e r v i s i o n .  However, t h e  Board 

r e i n s t i t u t e d  a  r e s t r i c t i o n  on t h e  number o f  h y g i e n i s t s  t h a t  can p r a c t i c e  under 

a  d e n t i s t ' s  s u p e r v i s i o n  by r e g u l a t i o n  i n  1976. (page  37) F u r t h e r ,  t h e  Board 1 

may no t  have promulgated r u l e s  and r e g u l a t i o n s  as i n t e n d e d  by t h e  L e g i s l a t u r e  

i n  t h a t  ARS 32-1235 g i v e s  t h e  Board t h e  a u t h o r i t y  t o  i s s u e  l i c e n s e s  by 

c r e d e n t i a l s ,  a p o l i c y  which t h e  Board h a s  chosen n o t  t o  fo l low.  

THE EXTENT TO WHICH THE BOARD HAS 

ENCOURAGED INPUT FROM THE PUBLIC 

BEFORE PROMULGATING ITS RULES AND 

REGULATIONS AND THE EXTENT TO WHICH 

IT HAS INFORMED THE PUBLIC AS TO ITS 

ACTIONS AND THEIR EXPECTED IMPACT 

ON THE PUBLIC 

The Board h a s  been r e m i s s  i n  i t s  d u t y  t o  encourage p u b l i c  i n p u t  and t o  in fo rm 

t h e  p u b l i c  o f  i ts a c t i o n s .  Our a u d i t  i n d i c a t e s  t h a t  a  l a r g e  p o r t i o n  o f  t h e  

p u b l i c  is no t  aware t h a t  t h e  Board e x i s t s .  A m a j o r i t y  o f  t h e  r e g i s t r a n t s  a r e  

n o t  aware o f  proposed a c t i o n s  o r  schedu led  Board meet ings .  (page 67)  

I) 



THE EXTENT TO WHICH THE BOARD HAS 

BEEN ABLE TO INVESTIGATE AND RESOLVE 

COMPLAINTS THAT ARE WITHIN ITS 

JURISDICTION 

The Board has proven its ability to investigate and resolve complaints that are 

within its jurisdiction, however, the Board has shown an inclination not to 

resolve complaints in the best interest of the public. The Board attempts to 

arbitrate complaints rather than initiating appropriate disciplinary 

procedures. (page 12) 

THE EXTENT TO WHICH THE ATTORNEY GENERAL 

OR ANY OTHER APPLICABLE AGENCY OF STATE 

GOVERNMENT HAS THE AUTHORITY TO 

PROSECUTE ACTIONS UNDER THE ENABLING 

LEGISLATION 

The Attorney General's Office has the authority to prosecute actions under the 

enabling legislation. However, the Board has failed to bring to the attention (I 

of its Attorney General representative many cases which might warrant 

disciplinary action. (page 81) 

THE EXTENT TO WHICH THE BOARD HAS 

ADDRESSED DEFICIENCIES IN THE 

ENABLING STATUTES WHICH PREVENT 

THEM FROM FULFILLING THEIR 

STATUTORY MANDATE 

The Board has expressed a dissatisfaction with ARS 32-1263, subsection C which 

, requires the Board to request an informal interview if information alleging 

unprofessional conduct is or may be true. The Board has ignored or has 

attempted to circumvent this provision rather than requesting that the 

, provision be amended. 



THE EXTENT TO W H I C ~  CHANGES A R E  

NECESSARY I N  THE LAWS O F  THE 

BOARD TO ADEQUATELY COMPLY WITH 

FACTORS L I S T E D  I N  T H I S  SUBSECTION 

For a discussion of this issue see pages 55,  63, 6 6 ,  81 and 82. 



FINDING I 

THE STATE BOARD OF DENTAL EXAMINERS HAS NOT COMPLETELY FULFILLED ITS STATUTORY 

RESPONSIBILITY TO PROTECT THE CITIZENS OF ARIZONA FROM INCOMPETENT DENTAL 

PRACTITIONERS. 

The State Board of Dental Examiners is responsible for investigating charges of 

misconduct on the part of persons licensed with the Board and imposing 

discipline upon any licensee who is guilty of unprofessional conduct, 

conviction of a felony or misdemeanor involving moral turpitude, or physical or 

mental incompetence to practice dentistry. Our review of the State Board of 

Dental Examiners revealed that the Board is not completely fulfilling its 

statutory responsibility to protect the citizens of Arizona from incompetent 

dental practitioners. 

According to the Arizona Supreme Court: 

"The purpose and the only justification of the various 
statutes regulating the practice of medicine in its 
different branches is to protect the public against those 
who are not properly qualified to engage in the healing 
art.. . ." (Batty v. Arizona State Dental ~oard,) 57 Ariz. 
239, 254, 112 P. 2d 870 (1941). 

In addition, ARS 32-1207(A)(8) requires the State Board of Dental Examiners to 

investigate consumer complaints against persons licensed with the Board and 

states: 

"The board shall:. ... Investigate charges of nisconduct on 
the part of-l~censees and persons to whom restricted 
permits have been issued...." 



F i n a l l y ,  t h e  Board i n  its budget  r e q u e s t  f o r  f i s c a l  y e a r  1979-80 
s t a t e d :  

"The Board p r o t e c t s  t h e  i n t e r e s t  and t h e  h e a l t h  and s a f e t y  
o f  t h e  c i t i z e n s  of Arizona by a d o p t i o n  and enforcement  o f  
S t a t e  d e n t a l  s t a t u t e s  and by r e s o l v i n g  p a t i e n t  g r i e v a n c e s  
th rough  rev iew,  i n v e s t i g a t i o n ,  r e d r e s s  and d i s c i p l i n a r y  
a c t i o n . "  (Emphasis added)  

According t o  t h e  Board ' s  Execu t ive  S e c r e t a r y  t h e  Board h a s  made a  number o f  # 

improvements i n  i ts  compla in t  r ev iew p r o c e s s .  P r i o r  t o  1974 t h e  Board had no 

compla in t  r ev iew p r o c e s s .  

The Execu t ive  S e c r e t a r y  s t a t e d  t h a t  t h e  f o l l o w i n g  improvements have been made • 
o v e r  t h e  p a s t  few years:" 

1 )  I n  1974 t h e  Board began u s i n g  t h e  C h i r o p r a c t i c  Board ' s  compla in t  

form. 

2 )  From 1974 th rough  1977 t h e  Board, d u r i n g  its mee t ings ,  t r i e d  t o  a 
r e s o l v e  c o m p l a i n t s  t h a t  were f i l e d  and i n v e s t i g a t e d  by t h e  Board 

o f f i c e .  

3 )  I n  1978 r e g i o n a l  compla in t  commit tees  were formed t o  i n v e s t i g a t e  

consumer c o m p l a i n t s ,  examine p a t i e n t s  and r e p o r t  t h e i r  f i n d i n g s  t o  (I 

t h e  Board. 

4 )  The Board is i n  t h e  p r o c e s s  o f :  

- Adopting g u i d e l i n e s  f o r  compla in t  r e v i e w  from a  w e l l  

e s t a b l i s h e d  C a l i f o r n i a  p e e r  r ev iew program. 

- Adding a l a y  pe r son  t o  each compla in t  r ev iew committee. 

However, o u r  review o f  t h e  Arizona S t a t e  Board o f  Den ta l  Examiners1 h a n d l i n g  o f  

consumer c o m p l a i n t s  r e v e a l e d  t h a t  t h e  Board is n o t  comple te ly  f u l f i l l i n g  its a 
s t a t u t o r y  r e s p o n s i b i l i t y  t o  p r o t e c t  t h e  c i t i z e n s  o f  Arizona a g a i n s t  

incompetent  d e n t a l  p r a c t i t i o n e r s .  The Board h a s  c o n s i s t e n t l y  f a i l e d  t o  
---- _ __ 

ons  o f  s u b s t a n  ompetent  

p r o f e s s i o n a l  c a r e  o r  u n p r o f e s s i o n a l  conduct  on t h e  p a r t  o f  d e n t i s t s  l i c e n s e d  by 4 

o f  s u b s t a n d a r d  o r  

d u c t  have been 

s u b s t a n t i a t e d .  

See  Appendix I X  f o r  t h e  complete  t e x t  o f  t h i s  s t a t e m e n t .  



F a i l u r e  To Adequately I n v e s t i g a t e  

A l l eaa t ions  Of Substandard O r  Incompetent 

P ro fe s s iona l  Care.Or Unprofessional  Conduct 

On The P a r t  Of D e n t i s t s  Licensed By The Board 

The S t a t e  Board of Dental  Examiners has  e s t a b l i s h e d  a  process  f o r  i n v e s t i g a t i n g  

and r e so lv ing  consumer complaints  t h a t  is not  i n  compliance wi th  s t a t u t o r y  

requirements.  

ARS 32-1263(A) d e f i n e s  t h e  causes  f o r  which t h e  Board may censure,  p r e s c r i b e  

proba t ion ,  suspend o r  revoke t h e  l i c e n s e  of  a  person l i c e n s e d  by t h e  Board and 

s t a t e s :  

"A. The board may censure ,  p r e s c r i b e  proba t ion  o r  suspend 
o r  revoke t h e  l i c e n s e  i s sued  t o  any person under t h i s  
chap te r  f o r  any o f  t h e  fol lowing causes:  

1. Unprofessional  conduct.  

2 .  Conviction of  a  fe lo?y o r  o f  a  misdemeanor involv ing  
moral t u r p i t u d e ,  i n  which c a s e  t h e  record  of 
convic t ion  o r  a  c e r t i f i e d  copy the reo f  c e r t i f i e d  by 
t h e  c l e r k  of t h e  c o u r t  o r  by t h e  judge i n  whose c o u r t  
t h e  convic t ion  is had s h a l l  be conc lus ive  evidence. 

3. Phys i ca l  o r  mental incompetence t o  p r a c t i c e  h i s  
p rofess ion .  

According t o  ARS 32-1201(10)* "Unprofessional  conduct" inc ludes :  

- Use o f  drugs o r  a l c o h o l  t o  t h e  e x t e n t  t h a t  i t  a f f e c t s  
t h e  a b i l i t y  of  t h e  d e n t i s t  o r  d e n t a l  h y g i e n i s t  t o  
p r a c t i c e  h i s  p ro fe s s ion  

- Gross malprac t ice  o r  repea ted  a c t s  c o n s t i t u t i n g  
malprac t ice  

- Any conduct o r  p r a c t i c e  c o n t r a r y  t o  recognized 
s t anda rds  of  e t h i c s  o f  t h e  d e n t a l  p ro fe s s ion  o r  any 
conduct o r  p r a c t i c e  which does o r  would c o n s t i t u t e  a  
danger t o  t h e  h e a l t h ,  wel fa re  o r  s a f e t y  of the-?  
p a t i e n t  o r  t h e  pub l i c .  (Emphasis added) 

- W i l l f u l l y  caus ing  o r  pe rmi t t i ng  a  d e n t a l  h y g i e n i s t  o r  
d e n t a l  a u x i l i a r y  personnel  ope ra t i ng  under h i s  
supe rv i s ion  t o  commit i l l e g a l  a c t s  o r  perform an a c t  
o r  ope ra t i on  o t h e r  than t h a t  permi t ted  under t h e  
p rov i s ions  of a r t i c l e  4 of  t h i s  chap te r  and by t h e  
r u l e s  and r e g u l a t i o n s  adopted by t h e  board pursuant  
t o  s e c t i o n  32-1282. 

* Appendix I1 is a  f u l l  t e x t  o f  A R S  32-1201(10). 



Arizona Revised Statutes 32-1263(B) through 32-1263(E) further define the 

Board's responsibilities in conducting investigations and imposing discipline 

upon those persons licensed by the Board as follows: a 
32-1263(B) "The board on its motion may investigate any 
evidence which appears to show the existence of any of the 
causes set forth in subsection A of this section, as 
grounds for censure, probation, suspension or revocation 
of a license. The board shall investigate the report under 
oath of any doctor of dentistry, the Arizona state dental 
association, any component society, or any other person, 
which appears to show the existence of any of the causes 
set forth in subsection A of this section as grounds for 
censure, probation, suspension or revocation of a 
license." (Emphasis added) 

32-1263(C) "If, in the opinion of the board, it appears 
such information is or may be true, the board shall request 

- -- - - 

an informal interview with the dentist or dental hygienist - 
concerned." (Emphasis added) 

32-1263(D) "Following the investigation, including such a 
informal interview, if requested, and together with such 
mental, physical, or professional competence examination 
as the board deems necessary, the board may proceed in the 
manner hereinafter provided:.. . 
2. If the board finds that the evidence obtained under 

subsections B and C of this section does not warrant 
suspension or revocation of a license but does 
warrant censure or probation, it may either: 

(a) Issue a decree of censure. 

(b) Fix such period and terms of probation best 
adapted to protect the public health and safety and 
rehabilitate and educate the dentist or dental 
hygienist concerned. Failure to comply with any such 
probation shall be cause for filing a complaint and 
holding a formal hearing as hereinafter provided in 
paragraph 3 of this subsection. (Emphasis added) 

3. If the board finds that the evidence obtained under 
subsections issued under this chapter,...then a 
complaint shall be issued and formal proceedings for 
the revocation or suspension of such license shall be 
initiated." (Emphasis added) 



32-1263(E) "If, after a hearing as provided in this 
section any of the causes for censure, probation, 
suspension or revocation shall be found to exist, the. 
dentist or dental hygienist shall be subject to censure, 
probation, suspension of license or revocation of license 
or any combination of these and for such period of time or 
permanently and under such conditions as the board deems 
appropriate for the protection of the public health and 
safety and just in the circumstance." 

The Board has established a process for investigating and resolving consumer 

complaints that provides for: 

- Review Of consumer complaints by "complaint committeesf1 which were 

formed to assist the Board in processing and investigating 

complaints. These complaint committees are comprised of four 

practicing dentists. It should be noted that according to the 

a lay member 
r - 
should be appointed to each complaint committee. As of August 31, 

1979, no lay members had been appointed to the complaint committees. 
-- 

- Dismissal of consumer complaints by complaint committees if the 

dentist who is the subject of the complaint agrees to make a refund 

/ or provide other restitution to the complainant but without holding 

an informal interview. 

- Dismissal of consumer complaints by individual Board members without 

the approval of a quorum of the Board and without holding an informal 

interview. 

- Dismissal of consumer complaints by the Executive Secretary of the 

Board without the approval of a quorum of the Board and without 

holding an informal interview. 

- Refusal of the Board to hold an informal interview even though 

allegations of unprofessional conduct or incompetent work have been 

substantiated by the complaint committees. 



According t o  t h e  L e g i s l a t i v e  Council ,  i n  op in ions  dated June 14, 1979 and June 

20, 1979, t h e  above p r a c t i c e s  a r e  no t  i n  compliance with t h e  requirements  of  

ARS 32-1263.A through 32-1263.E i n  t h a t :  4 
"...The d e n t a l  board is n o t  a c t i n g  i n  accordance with 
Arizona Revised S t a t u t e s  s e c t i o n  32-1263, sybsec t ion  C i f  
a  r e p r e s e n t a t i v e  o f  t h e  board f i n d s  evidence o f  
substandard c a r e  pursuant  t o  a  r e p o r t  f i l e d ' w i t h  t h e  board 
under oa th  by any doc tor  o f  d e n t i s t r y ,  t h e  Arizona s t a t e  
d e n t a l  a s s o c i a t i o n ,  any component s o c i e t y ,  o r  any o t h e r  
person and t h e  board does no t  conduct an  in formal  
interview. . .  

The d e n t a l  board is  not  a c t i n g  i n  accordance wi th  Arizona 
Revised S t a t u t e s  s e c t i o n  32-1263, subsec t ion  D ,  paragraph 
1 i f  one board member t e rmina t e s  t h e  board ' s  i n v e s t i g a t i o n  
o f  a complaint.  Action by a  major i ty  of  t h e  board members 
is required. .  . . 
The Dental  Board must conduct an informal  i n t e rv i ew  i n  
response t o  a  formal o u t s i d e  complaint involv ing  p o s s i b l e  
substandard p r o f e s s i o n a l  care . . . .  

It is inapprop r i a t e  f o r  t h e  Dental  Board t o  recommend f e e  
re funds  o r  r e s t i t u t i o n  p r i o r  t o  ho ld ing  a t  l e a s t  an 
informal  in te rv iew. .  . . "* 

It should be noted t h a t  i n  1978 t h e  Board rece ived  98 consumer complaints.  A s  

o f  J u l y  31, 1979, 70 of t h e s e  complaints  had been resolved.  However, t h e  Board 

d i d  no t  i n v e s t i g a t e  and d ispose  of  any of t he se  70 complaints  i n  accordance 

wi th  ARS 32-1263(A) through 32-1263(E). a 

Table 1 summarizes t h e  d i s p o s i t i o n  o f  those  consumer complaints  f i l e d  with t he  

Board during 1978 and reso lved  a s  o f  J u l y  31, 1979. 

* Appendix I con ta in s  a  f u l l  t e x t  of  t he se  L e g i s l a t i v e  Council  opinions.  



TABLE 1 

SUMMARY OF THE DISPOSITION OF THOSE CONSUMER COMPLAINTS 
FILED WITH THE BOARD AND RESOLVED AS OF JULY 31, 1979 

Inapprop r i a t e  Act ions Taken 
To Dispose Of Complaints 

Complaint dismissed without 1 )  an i n v e s t i g a t i o n  
being performed, 2 )  an informal  i n t e rv i ew  being 
he ld ,  o r  3 )  a vo te  by a quorum of  t h e  Board. 

Complaint dismissed without  1 )  a f u l l *  
i n v e s t i g a t i o n  being performed, 2 )  an informal 
i n t e rv i ew  being he ld ,  o r  3 )  a vote  by a quorum 

--. 
o f  t h e  Board. 
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Complaint dismissed (even though an i n v e s t i g a t i o n  
i n d i c a t e d  t h a t  substandard o r  inadequate  den ta l  
c a r e  had occu r r ed ) ,  without  1)  an informal  
i n t e rv i ew  being he ld ,  o r  2 )  a vo te  by a quorum 
o f  t h e  Board. 

Complaint dismissed without  a vote  by a quorum 
o f  t h e  Board. 

T o t a l s  

Complaint A l l ega t ions  
Incompetent Refusal  
o r  substandard Insurance Fee t o  Release 

Other Treatment Fraud Dispute  X-Rays , Tota l  

* I n v e s t i g a t i o n s  were i n i t i a t e d ,  however, when 
t h e  d e n t i s t  agreed t o  make a refund o r  provide 
r e s t i t u t i o n  t h e  i n v e s t i g a t i o n  was terminated.  



The fo l lowing  c a s e s  i l l u s t r a t e  t h e  manner i n  which t h e  consumer c o m p l a i n t s  

summarized i n  Tab le  1 were r e s o l v e d .  

Case 1 - Denta l  Complaints  57-78, 61-78 

S i t u a t i o n  - Two c o m p l a i n t s  were f i l e d  a g a i n s t  t h e  same d e n t i s t  w i t h i n  

two weeks o f  each o t h e r  i n  September 1978. Both c o m p l a i n t s  

invo lved  p a t i e n t s  whose t e e t h  had  been e x t r a c t e d  and whose 

subsequen t  d e n t u r e s  were uncomfor tab le  and ill f i t t i n g .  The 

compla in t  committee r e p o r t s  i n d i c a t e d  t h e r e  were numerous 

d e f i c i e n c i e s  i n  bo th  s e t s  o f  d e n t u r e s ,  which caused  them t o  

be  n e i t h e r  a d e q u a t e  n o r  f u n c t i o n a l .  I n  bo th  c a s e s  t h e  

compla in t  commi t t ee ' s  o p i n i o n  was t h a t  f u l l  d e n t u r e  s e r v i c e  

had n o t  been necessa ry .  

Board Act ion - The Board took  no fo rmal  a c t i o n  i n  e i t h e r  c a s e .  The 

c o m p l a i n t s  were r e s o l v e d  by l e t t e r s  s i g n e d  by t h e  Board 's  

Execu t ive  S e c r e t a r y  t o  t h e  d e n t i s t  i n  January  1979. The 

first l e t t e r  recommended, 

" . . . t ha t  t h e  n e c e s s a r y  c o r r e c t i o n s  be made which 
a p p e a r  t o  be a n  a lveo lec tomy (removal o f  r o o t  
f r agments )  and a f u l l  upper  d e n t u r e  remake o r  a 
r e f u n d  o f  f e e s  be made. The Board f e e l s  t h a t  i f  
t h e  recommendations a r e  n o t  f u l f i l l e d  t h e y  w i l l  
f i n d  it n e c e s s a r y  t o  i n i t i a t e  a n  i n f o r m a l  
i n t e r v i e w ,  which i s  t h e  first s t e p  i n  t h e  
d i s c i p l i n a r y  p rocess . "  

The second l e t t e r  recommended, 

" . . . t h a t  you ... e i t h e r  remake t h e  d e n t u r e  o r  o f f e r  
a f u l l  r e f u n d  o f  f e e s . "  

Case 2 - Denta l  Complaint 69-78 

S i t u a t i o n  - A p a t i e n t  f i l e d  a compla in t  i n  October  1978 c l a i m i n g  t h a t  a 

d e n t i s t  had overcharged him and was n e g l i g e n t  i n  t h e  

e x t r a c t i o n  o f  a t o o t h .  The compla in t  committee r e p o r t  

i n d i c a t e s  t h a t  t h e  d e n t i s t  removed t h e  wrong t o o t h  and l e f t  

r o o t  f r agments  "wi th  no a p p a r e n t  j u s t i f i c a t i o n  o f  s u r g i c a l  

judgment." The r e p o r t  a l s o  s t a t e s ,  

"We f i n d  t r e a t m e n t . . . t o  n o t  i n  any way meet 
s t a n d a r d s  o f  q u a l i t y  d e n t i s t r y ,  t h e  c h a r g e s  seem 
e x c e s s i v e  and t h e  t r e a t m e n t  g r o s s l y  wrong." 



Board Action - The Board took no formal action. A letter signed by 

the Board's Executive Secretary was sent to the 

dentist in March 1979 recommending that the dentist 

contact the complainant to resolve the matter and the 

complaint was closed. 

Case 3 - Dental Complaint 22-78 
Situation - The Board received a complaint in April 1978 charging a 

dentist with poor surgery procedures, improper 

diagnosis and substandard dental care. The complaint 

committee report indicates the dentist pulled teeth and 

placed crowns on teeth unnecessarily. As a result, the 

complainant required subsequent root canal treatment. 

Board Action - The Board President wrote a letter to the dentist 
which outlined the following areas concerning 

professional judgement and treatment planning: 

"1. Some key posterior teeth with good 
periodontal health have been extracted, 
apparently without consideration for 
endodontic or other tooth saving treatment. 

2. Arbitrary vertical dimension change on a 
patient with (the patient's) medical and 
dental history without benefit of trial 
splinting or other reversible procedure for 
diagnosis. 

3. One appointment nearly full mouth tooth 
preparation under the circumstances of (the 
patient's) symptoms, signs and medical and 
dental history. 

4. Need for full coverage on all teeth. 

5. Fixed partial dentures with cantilevered 
pontics extended distally further than the 
mesial distal diameter of one bicuspid. 

6. Crowning endodontically questionable teeth 
in a rehabilitative treatment procedure." 



- The letter also stated, 

"Additionally, the Board is not in a position to 
intervene in the area of a professional's 
relations with patients. By statute definition, 
we may only adjudicate the professional's 
conduct, patient management or treatment.'' 

It should be noted that the dentist under investigation agreed to cooperate a 
with the complainant's subsequent dentist to resolve the problems in October 

1978. However, the complainant responded to an Auditor General survey in April 

1979 that: 

"...to this date nothing has been resolved." 

Case 4 - Dental Complaint 9-78 
Situation - In January 1978, a complaint was filed against one of the 

Board members concerning dentures that were ill fitting and 4 

not functional. The complaint file indicates that the 

complaint committee never contacted the complainant or 

examined the dental work to determine whether or not it was 

substandard. The complaint committee report ended with this 4 

statement, "We don't feel it is our position to evaluate the 

work performed." 

Board Action - The Board took no formal action. The complaint was 

resolved in May 1979, over 16 months after the complaint 4 

was filed, with a letter to the complainant stating that 

the dental care provided was adequate. 

Case 5 - Dental Complaint 47-78 
Situation - A complaint was filed with the Board claiming a dentist 

pulled teeth without waiting for the anesthesia to take 

effect and left massive bone spurs protruding from the gums 

causing the complainant physical and emotional trauma. The 4 
dentist made a refund of $250 for a bill of $195 and the 

complaint committee terminated its review. There was no 

indication that the committee had examined the patient or 

any subsequent x-rays to determine the extent to which the 4 

dental care provided was substandard. 



Board Action - The Board took no formal action. The complaint was 

resolved with a letter to the complainant stating that 

- since the dentist had issued a compensatory check the 

complaint would be considered closed. 

The complainant responded to an Auditor General survey as follows: 

"They (the Board) seem to try to placate the person who 
files the complaint with a refund of their money instead of 
attempting to remove the incompetent and unethical from 
practice. The quality of dental and medical care in this 
state is well below that of other places I have lived and 
tougher laws and greater effort to remove quacks from 
practice is needed. 

As demonstrated in the above cases, the Board has not complied with ARS 32- 

1263(A) through 32-1263(E) in its investigation and ultimate resolution of 

consumer complaints. Further, the policy of dismissing - complaints_if a dentist 
/- 

tution to the complainant avoids the 

cy of the dentist. According to the Legislative 

Council in an opinion dated June 20, 1979: 

"If the evidence found by the board indicates that a 
possibility of substandard care exists, the issuance of a 
letter by the board requesting a fee refund does not 
satisfy the statutory requirements. In this situation the 
statutory mandate is clear. The board is obligated to make 
a written request for an informal interview.. . .ll * 

Failure To Adequately Discipline Dentists 

When Allegations Of Substandard Or Incompetent 

Professional Care Or Unprofessional Conduct 

Have Been Substantiated 

The State Board of Dental Examiners has consistently failed to discipline 

dentists in spite of statutory requirements to do so. This policy has allowed 

dentists with numerous substantiated consumer complaints of incompetence or 

substandard care to continue affording dental services to the public. 

* Appendix I contains a full text of this Legislative Council opinion. 



Arizona Revised S t a t u t e s  32-1263(D) and 32-1263(E) p r e s c r i b e  t h e  d i s c i p l i n a r y  

o p t i o n s  a v a i l a b l e  t o  t h e  Board and s t a t e  t h a t  t h e  Board may: 

1 )  i s s u e  a  d e c r e e  o f  censure, ,  

2 )  f i x  such  p e r i o d  and t e r m s  o f  p r o b a t i o n  b e s t  adap ted  t o  p r o t e c t  t h e  

p u b l i c  h e a l t h  and s a f e t y  and r e h a b i l i t a t e  and e d u c a t e  t h e  d e n t i s t ,  

3 )  suspend a l i c e n s e ,  o r  

4) revoke a  l i c e n s e .  

D i s c i p l i n a r y  a c t i o n s  shou ld  be based upon t h e  ev idence  o b t a i n e d  and a s  t h e  

Board deems a p p r o p r i a t e  f o r  t h e  p u b l i c  h e a l t h  and s a f e t y  and j u s t  i n  t h e  

c i rcumstance .  

Our review o f  t h e  Board h a s  r e v e a l e d  t h a t  t h e  Board h a s  e x e r c i s e d  t h o s e  

p r e s c r i b e d  d i s c i p l i n a r y  o p t i o n s  v e r y  i n f r e q u e n t l y .  For example,  from 

J a n u a r y  1 ,  1964 t o  December 31,  1978, t h e  Board: 4 
- Revoked o n l y  t h r e e  l i c e n s e s ,  none o f  which was t h e  r e s u l t  o f  a  

d e n t i s t  p r o v i d i n g  s u b s t a n d a r d  c a r e .  

- Suspended o n l y  two l i c e n s e s ,  f o r  60 d a y s  and 90 days ,  n e i t h e r  o f  

which was t h e  r e s u l t  o f  a d e n t i s t  p r o v i d i n g  s u b s t a n d a r d  c a r e .  a 
- Placed  t e n  d e n t i s t s  on p r o b a t i o n  o n l y  one o f  which was t h e  r e s u l t  o f  

a  d e n t i s t  p r o v i d i n g  s u b s t a n d a r d  c a r e .  

- I s s u e d  t h r e e  d e c r e e s  of c e n s u r e  none o f  which was t h e  r e s u l t  of  a 

d e n t i s t  p r o v i d i n g  s u b s t a n d a r d  c a r e .  

F u r t h e r ,  n o t  one o f  t h e  70 consumer c o m p l a i n t s  t h a t  were f i l e d  w i t h  t h e  Board 

d u r i n g  1978 and r e s o l v e d  a s  o f  J u l y  31,  1979, r e s u l t e d  i n  t h e  Board imposing 

any d i s c i p l i n e  on a  d e n t i s t .  ( S e e  Tab le  1 ,  page 1 8 )  4 

Our rev iew o f  consumer c o m p l a i n t s  f i l e d  w i t h  t h e  Board r e v e a l e d  s e v e r a l  

i n s t a n c e s  o f  t h e  Board n o t  imposing any d i s c i p l i n e  on a d e n t i s t  even i n  c a s e s  

o f  s u b s t a n t i a t e d  a l l e g a t i o n s  o f  s u b s t a n d a r d  c a r e .  The f o l l o w i n g  c a s e s  a r e  4 
i l l u s t r a t i o n s  o f  t h a t  p o l i c y .  



Case 1 - Review of a 1977 Complaint ,iP 
Situation - A complaint was filed in May 1977 charging a dentist with 

using improper procedures while performing a root canal 

which resulted in the loss of a tooth and considerable pain 

to the complainant. In June 1977, the Board determined that 

the dentist had acted properly. ' The Board reopened the 

complaint in March 1979 and, at the request of the 

complainant, a dentist representing the complainant was 

placed on the complaint committee. The complaint committee 

presented their findings at the July 14, 1979 Board meeting. 

The chairman of the complaint committee stated, 

"...ultimately it boiled down to the removal of the bridge 

being an error in judgment on the part of (the dentist). The 

committee found that the bridge should not have been removed 

and that access to the decay and the root canal could have 

been obtained through the crown." 

Board Action - At its July 14, 1979 meeting, a Board member stated, 

"...the Board is being asked to be a malpractice panel and 

the Board should not act in that capacity." However, the 

Board's legal representative from the Attorney General's 

Office responded, "...the Board is in fact a panel that 

determines or sits in review of malpractice and if in 

review of this case there appears to be malpractice the 

Board should hold an informal interview in the matter." In 

spite of the advice of the Board's Attorney General 

representative, the Board voted not to hold an informal 

interview or initiate any type of formal disciplinary 

action. It should be noted that the Board's only public 

member was absent from this meeting. 



Case 2  - Denta l  Complaint 21-78 

S i t u a t i o n  - A compla in t  was f i l e d  i n  A p r i l  1978 c h a r g i n g  a d e n t i s t  wi th  

improper ly  capp ing  t e e t h ,  l e a v i n g  t h e  complainant  i n  a 
c o n t i n u a l  p a i n  and d i scomfor t .  A compla in t  committee r e p o r t  

s t a t e d ,  

"The p r e p a r a t i o n ,  f i t  (and)  c e m e n t a t i o n  o f  t h e  
capp ings  was i n a d e q u a t e ,  e s p e c i a l l y  c o n s i d e r i n g  
t h a t  o n l y  16-18 months have e l a p s e d  s i n c e  
t r ea tment . "  

The d e n t i s t  ag reed  t o  make a re fund  and t h e  compla in t  review 

was t e r m i n a t e d  i n  J u l y  1978. 

Board Act ion - The Board h a s  t a k e n  no formal  a c t i o n .  

It shou ld  be noted t h a t  t h e  d e n t i s t  d i d  n o t  make a  r e f u n d  and i n  January  1979 a  

l e t t e r  was s e n t  by t h e  Board t o  t h e  d e n t i s t  s t a t i n g  t h e  o n l y  a l t e r n a t i v e  t o  a 4 
r e f u n d  would be an i n f o r m a l  i n t e r v i e w .  However, as of  J u l y  31,  1979, t h e  

re fund  had n o t  been made and t h e  Board had n o t  vo ted  t o  ho ld  a n  i n f o r m a l  

i n t e r v i e w .  The Execu t ive  S e c r e t a r y  s t a t e d  t h e  reason  f o r  t h e  l a c k  o f  a c t i o n  

was t h a t  t h e  complainant  had f i l e d  a c i v i l  s u i t  and t h e  Board was a w a i t i n g  t h e  4 
d e c i s i o n  of t h e  c o u r t .  Th i s  a p p e a r s  t o  be i n a p p r o p r i a t e  i n  t h a t  t h e  d e c i s i o n  

o f  t h e  c o u r t  should  have no b e a r i n g  on any d e c i s i o n  made by t h e  Board. F u r t h e r ,  

t h e  Board voted on February 27 ,  1979, t o  hold  an i n f o r m a l  i n t e r v i e w  w i t h  t h e  

same d e n t i s t  r e g a r d i n g  a subsequent  compla in t .  However, t h e  Board h a s  n o t  4 
schedu led  t h a t  i n f o r m a l  i n t e r v i e w  as o f  J u l y  31 ,  1979. 

The Board ' s  p o l i c y  o f  n o t  imposing d i s c i p l i n e  a p p l i e s  n o t  on ly  t o  t h o s e  

d e n t i s t s  t h a t  have one o r  two consumer compla in t s  f i l e d  a g a i n s t  them but  t o  4 
d e n t i s t s  wi th  numerous consumer compla in t s  f i l e d  a g a i n s t  them as well. The 

fo l lowing  t h r e e  c a s e s  a r e  c l e a r  examples o f  t h e  Board 's  c o n s i s t e n t  r e l u c t a n c e  

t o  impose d i s c i p l i n e  on a d e n t i s t  i n  s p i t e  o f  numerous a l l e g a t i o n s  o f  

incompetence,  s u b s t a n d a r d  t r e a t m e n t  o r  u n p r o f e s s i o n a l  conduct .  4 



Case 1 

From May 13 ,  1978 t o  August 14 ,  1979, t h e  Board r e c e i v e d  47 consumer c o m p l a i n t s  

a g a i n s t  t h e  same d e n t i s t .  After t h e  e i g h t h  consumer compla in t  t h e  Board v o t e d  

t o  ho ld  a n  i n f o r m a l  i n t e r v i e w .  After t h e  2 4 t h  consumer c o m p l a i n t ,  t h e  Board 

p l a c e d  t h e  d e n t i s t  on p r o b a t i o n .  After t h e  42nd consumer c o m p l a i n t ,  t h e  Board 

vo ted  t o  ho ld  a  formal  h e a r i n g ,  however, as of August 31, 1979,  no d a t e  h a s  been 
U 

e s t a b l i s h e d  f o r  t h a t  h e a r i n g .  @ ~ r  ~ ~ ' 3 -  pa L CJLcG 

The f o l l o w i n g  is a  s y n o p s i s  o f  t h e s e  47 consumer c o m p l a i n t s  and t h e  r e s u l t a n t  

Board a c t i o n  o r  i n a c t i o n .  

May 13 ,  1978 

Complaint  Number 1  - The compla in t  a l l e g e d  t h a t  d e n t u r e s  p r e p a r e d  by t h e  

d e n t i s t  were i n a d e q u a t e  and t h e  d e n t i s t ' s  b e h a v i o r  was a b u s i v e .  The 

compla in t  s t a t e d ,  ' ' ( t h e  d e n t i s t )  g rabbed  my arm, t r i e d  t o  f o r c e  me 

i n t o  t h e  c h a i r ,  and when I d i d n l  t s i t ,  h e  grabbed my jaw -as h e  had a  

few times b e f o r e  - t o  t r y  t o  f o r c e  me t o  p u t  t h e  t h i n g s  i n  my mouth 

again . ' '  It s h o u l d  be n o t e d  t h a t  t h e  d e n t i s t  r e sponded  t o  a compla in t  

committee i n q u i r y  s t a t i n g  ''No ... w e  do n o t  g r a b  them by t h e  arm 

a n ( s i c )  f o r c e  them t o  t a k e  t h e  t e e t h .  Not y e t  anyway.'' 

Board Ac t ion  - None 

May 23,  1978 

Complaint  Number 2  - The compla in t  a l l e g e d  t h a t  d e n t u r e s  p r e p a r e d  by t h e  

d e n t i s t  caused  s o r e s  on t h e  c o m p l a i n a n t ' s  gums, d e s p i t e  s e v e n  o f f i c e  

c a l l s  f o r  a d j u s t m e n t s .  The compla in t  s t a t e d ,  "What I have is  a  v e r y  

s o r e  mouth ( a n d )  a  tongue  t h a t  i s  s o  s o r e  from a  b i t e  t h a t  I have a 

problem t a l k i n g ,  e a t i n g  o r  even d r i n k i n g .  The d e n t u r e s  I have do n o t  

f i t  a s  w e l l  a s  t h e  o n e s  t h e y  r e p l a c e d .  I c a n ' t  a f f o r d  t o  j u s t  throw 

t h e  p r i c e  I p a i d  away." 

Board Act ion - None 



J u n e  30, 1978 

Complaint  Number 3 - The compla in t  a l l e g e d  t h a t  d e n t u r e s  p repared  by t h e  

d e n t i s t  were n o t  f u n c t i o n a l ,  c a u s i n g  t h e  complainant  p a i n ,  and . 

p r e v e n t i n g  him from e a t i n g .  Another d e n t i s t  examined t h e  d e n t u r e s  

and a d v i s e d  t h e  complainant  t o  t a k e  them back-and a s k  f o r  a re fund .  

The d e n t i s t  became a b u s i v e  when t h e  complainant  r e t u r n e d  f o r  a  

r e f u n d .  The compla in t  s t a t e d ,  "But f o r  God 's  s a k e  p l e a s e  s t o p  him (I 

from t a k i n g  advan tage  o f  some poor pe r son  who d o e s n ' t  know when they  

have been t a k e n  t o  t h e  c l e a n e r s . "  

Board Act ion - None ' 

J u l y  19,  1978 

Complaint  Number 4 - The compla in t  a l l e g e d  t h a t  t h e  d e n t i s t ' s  b e h a v i o r  was 

a b u s i v e  and t h e  d e n t u r e s  p repared  by t h e  d e n t i s t  were i n a d e q u a t e .  

The complaint  s t a t e d ,  !'He p u t  t h e  t o p  ones  i n  my mouth and I j u s t  

moaned w i t h  p a i n .  I t o l d  him t h e y  d i d  n o t  f i t .  He p u t  them back i n  

my mouth and I moaned a g a i n . "  The complainant  r e t u r n e d  t o  p i c k  up 

t h e  f i n i s h e d  d e n t u r e s  and t h e  compla in t  s t a t e d ,  "...when ( t h e  

d e n t i s t )  p u t  t h e  t o p  one i n  my mouth i t  f e l t  l i k e  my gums were be ing  

t o r n  a p a r t . .  . .Then he  p u t  t h e  bottom ones  i n ,  t h e y  f e l t  l i k e  they  

were coming o u t  i n  my jaw, t h e  t e e t h  were away from my gums. I cou ld  

f e e l  a  b reeze  coming i n  between my gums and t e e t h . .  . .He t o l d  me I 

would have t o  g e t  used t o  them. I s a i d  I cou ld  never  g e t  used t o  

them. He j u s t  took  t h e  d e n t u r e s  o u t  of my mouth, threw them i n  t h e  

was te  b a s k e t .  Handed me my t e e t h  and t o l d  ( t h e  r e c e p t i o n i s t )  t o  g e t  

r i d  o f  he r . "  

Board Ac t ion  - None 

August 3 ,  1978 

Complaint  Number 5 - The compla in t  a l l e g e d  t h a t  d e n t u r e s  p r e p a r e d  by t h e  

d e n t i s t  were p a i n f u l  t o  wear and d i d  n o t  fit c o r r e c t l y .  The 

compla in t  s t a t e d ,  "I went t h e r e  e x p e c t i n g  t o  g e t  a s e t  of custom made 

d e n t u r e s ,  i n s t e a d  t h e y  gave  me a s e t  o f  pre-made h o r s e  t e e t h . "  

Board Ac t ion  - None 



September 25, 1978 ' 

Complaint Number 6 - The complainant is  83 yea r s  o l d ,  r e t i r e d  and on a  

reduced income. The complaint a l l e g e d  t h a t  den tures  prepared by t h e  

d e n t i s t  were much l a r g e r  than t h e  complainant ' s  previous s e t  and 

i r r i t a t e d  t h e  gums "so t h a t  open s o r e s  developed." The complainant 

a l s o  s t a t e d ,  "(I)  could no t  enjoy a  meal a s  t h e y  were s o  l o o s e  they 

danced around i n  my mouth and food ga thered  underneath s o  t h a t  I was 

i n  misery t r y i n g  t o  chew." 

Board Action - None 

September 29, 1978 

Complaint Number 7 - The complaint a l l e g e d  t h a t  t h e  d e n t i s t  made a  lower 

p a r t i a l  which was very l o o s e  and caused t h e  complainant ' s  mouth t o  

become so re .  When t h e  complainant r e tu rned  f o r  t h e  second adjustment  

t h e  d e n t i s t  became rude. The complaint s t a t e d ,  "I s a i d  t h a t  we could 

c a l l  t h e  B.B.B. and he ( t h e  d e n t i s t )  s a i d  he d id  no t  g ive  ( a )  

( d e l e t e d  e x p l e t i v e )  i f  we c a l l e d  P r e s i d e n t  C a r t e r  and walk(ed) o u t .  

Came back. I t r i e d  t o  t e l l  him about my discomfort  and s o r e s .  He 

t o l d  me t o  open my ( d e l e t e d  e x p l e t i v e )  mouth and s a i d  he would make 

them s o  t i g h t  I would no t  be a b l e  t o  t a k e  them ou t . .  . .I t o l d  him t h a t  

w e  were on low income and could no t  a f f o r d  t o  l o s e  $185 and not  ( b e )  

a b l e  t o  wear t h e  p a r t i a l ,  but he t o l d  me t o  go t o  somebody e l s e . "  The 

complaint a l s o  s t a t e d ,  "I w i l l  no t  go back t o  ( t h e  d e n t i s t )  again.  I 

am a f r a i d  o f  him. If nothing comes out  o f  t h i s  compla in( t )  I do hope 

no one e l s e  w i l l  have t o  go through with ( t h e  d e n t i s t )  what I went 

through. 

Board Action - None 

September 21, 1978 

Complaint Number 8 - The complaint a l l e g e d  t h a t  t h e  dentures  prepared by 

t h e  d e n t i s t  were of  poor workmanship, imposs ib le  t o  f i t  and p a i n f u l  

even when t a l k i n g .  The complaint s t a t e d ,  " ( t h e  d e n t i s t )  g o t  mad when 

he had f i l e d  them down and I t o l d  him they h u r t  and looked t e r r i b l e . "  

The complaint a l s o  s t a t e d ,  "He i s  a de t r iment  t o  t h e  d e n t a l  s o c i e t y  

i n  general ."  It should be noted t h a t  t h e  complainant rece ived  a  

s a t i s f a c t o r y  s e t  of  den tures  from another  d e n t i s t .  

Board Action - None 



September 30, 1978 

Board Act ion  - The Board vo ted  t o  ho ld  an  in formal  i n t e r v i e w  based on t h e  

p r e v i o u s  e i g h t  compla in t s .  

October  3 ,  1978 

Complaint Number 9 - The complaint  a l l e g e d  t h a t  d e n t u r e s  p repared  by t h e  

d e n t i s t  d i d  n o t  f i t .  The compla in t  s t a t e d ,  "They a r e  s o  much s m a l l e r  

t h a n  my o l d  set o f  d e n t u r e s  t h a t  when I t r y  t o  wear them my nose  and 

c h i n  a lmost  meet and my mouth puckered." 

Board Act ion - None 

October  20,  1978 

Complaint Number 10 - The complaint  a l l e g e d  t h a t  d e n t u r e s  p repared  by t h e  

d e n t i s t  d i d  n o t  f i t  and t h a t  t h e  d e n t i s t  r e l i n e d  t h e  d e n t u r e s  i n  a 

s l o p p y  manner. 

Board Act ion  - None 

December 13,  1978 

Complaint Number 11 - The complaint  a l l e g e d  t h a t  t h e  d e n t i s t  became rude  

when t h e  complainant t o l d  him t h a t  t h e  d e n t u r e s  h u r t .  The complaint  

s t a t e d ,  "The new t e e t h  a r e  s o  d u l l  t h a t  I cannot  even b i t e  o f f  a 

p i e c e  o f  b read ,  l e t  a l o n e  meat." 

Board Act ion - None 

December 13, 1978 

Complaint Number 12 - The compla in t  a l l e g e d  t h a t  d e n t u r e s  p r e p a r e d  by t h e  

d e n t i s t  were n o t  f u n c t i o n a l .  The complaint  s t a t e d ,  "I am 78 y e a r s  

o l d ,  on S o c i a l  S e c u r i t y ,  and t o  pay $255 f o r  t e e t h  I c a n ' t  even u s e  

seems very  u n f a i r . "  
Board Act ion - None 

December 13,  1978 

Complaint Number 13 - The complainant  was d i s s a t i s f i e d  w i t h  t h e  

a e s t h e t i c s  o f  a lower p l a t e .  Complainant c a n c e l l e d  t h e  check w r i t t e n  

as a d e p o s i t  on the  p l a t e  and d i d  n o t  r e t u r n  t o  t h e  d e n t i s t 1  s o f f i c e .  

Board Act ion  - None 



December 14, 1978 . 

Complaint Number 14 - The complaint a l l e g e d  t h a t  den tures  prepared by t h e  

d e n t i s t  were causing pain and were no t  func t iona l .  The complaint 

s t a t e d ,  "After  weeks and then  months o f  pa in  and misery t r y i n g  t o  use 

them I had t o  g ive  up, due t o  pa in ,  p lu s  t h e  f a c t  I d i d n ' t  e a t  one 

s i n g l e  meal wi th  comfort,  and l i v e d  mainly on soup and s o f t  bo i l ed  

eggs. l1 I t  should be noted t h a t  t h e  complainant now has den tu re s  made 

by a  d e n t u r i s t  "and they  f i t  pe r f ec t . "  

Board Action - None 

B December 19, 1978 

Complaint Number 15 - The complaint a l l e g e d  t h a t  den tures  prepared by t h e  

d e n t i s t  were no t  cen te red  proper ly  and could no t  be worn. The 

complaint s t a t e d ,  " I ' v e  been wearing f a l s e  t e e t h  s i n c e  World War I1 

and have had s e v e r a l  p a i r  made dur ing  t h a t  t ime. These a r e  t h e  most 

c rude ly  made, t h e  most i l l - f i t t i n g  and t h e  poores t  c ra f t smanship  o f  

any I ' v e  had o r  seen." 

Board Action - None 

December 19, 1978 

Complaint Number 16 - The complaint a l l e g e d  t h a t  den tures  prepared by t h e  

d e n t i s t  were no t  f i t t e d  proper ly  and t h e  d e n t i s t ' s  behavior  was 

unprofess iona l .  The complaint s t a t e d ,  ''1 t o l d  him what I thought  was 

wrong and he t o l d  me 'You seem t o  know more than me1 and every v i s i t  

he was very s a r c a s t i c  and even t o l d  me t o  f i x  them myself.  Keeps 

t e l l i n g  me t h e  dentures  a r e  p e r f e c t  - upon l a s t  v i s i t  I was t e l l i n g  

him I c a n ' t  s t a n d  t o  wear them any longe r  - t h a t  I can no t  chew food 

and have s o r e s  a l l  over ,  I ' v e  l o s t  6 pounds t r y i n g  f o r  5  weeks t o  g e t  

used t o  them." 

Board Action - None 



January  12,  1979 . 

Complaint  Number 17 - The compla in t  a l l e g e d  t h a t  d e n t u r e s  p r e p a r e d  by t h e  

d e n t i s t  d i d  n o t  f i t .  The compla in t  s t a t e d ,  "1 t h i n k  t h i s  d e n t i s t  

s h o u l d  be made ( t o )  pay t h e  poor  p e o p l e s  money back t o  them a r e  a t  

l e a s t  what i s  r i g h t  because  he  d i d  a  v e r y  poor job.  I am on S o c i a l  

S e c u r i t y  and do n o t  have money t o  g i v e  away.N The complainant  took  

t h e  d e n t u r e s  t o  a n o t h e r  d e n t i s t  and ,  " . . . he  looked  a t  them and s a i d  

he  had s e e n  Bad J o b s  b u t  t h i s  was t h e  wors t  one  he had e v e r  

wi tnessed."  

Board Ac t ion  - None 

J a n u a r y  17,  1979 

Complaint  Number 18 - The compla in t  a l l e g e d  t h a t  t h e  d e n t i s t ' s  behav io r  

was a b u s i v e  and t h e  d e n t u r e s  p r e p a r e d  by t h e  d e n t i s t  caused  " n o t h i n g  

b u t  pain. ' '  The complaint  s t a t e d ,  "1 went back f o r  f i v e  a d j u s t m e n t s .  

The f o u r t h  t i m e  he reduced me t o  t e a r s  by h i s  manner. The f i f t h  and 

l a s t  time h i s  manner had n o t  improved and h i s  r e p e a t i n g  a g a i n  and I 

q u o t e  ' I  d o n ' t  know what t o  do e x c e p t  send  you f o r  s u r g e r y .  Your 

mouth i s  b e a t  t o  h e l l ! "  It s h o u l d  be n o t e d  t h a t  a n o t h e r  d e n t i s t  made 

a s e t  o f  d e n t u r e s  which f i t  t h e  complainant  w i t h o u t  r e q u i r i n g  any 

s u r g e r y .  

Board Act ion - None 

J a n u a r y  26,  1979 

Complaint  Number 19 - The compla in t  a l l e g e d  t h a t  d e n t u r e s  p r e p a r e d  by t h e  

d e n t i s t  were c a u s i n g  s o r e  s p o t s  and were n o t  f u n c t i o n a l .  

Board Ac t ion  - None 

J a n u a r y  26,  1979 

Complaint Number 20 - The compla in t  a l l e g e d  t h a t  d e n t u r e s  p r e p a r e d  by t h e  

d e n t i s t  were i l l - f i t t i n g .  The compla in t  s t a t e d ,  "I am on S o c i a l  

S e c u r i t y  and a widow, and c a n ' t  a f f o r d  t h i s  k ind  o f  l o s s . .  . I  f e e l  

t h a t  t h e r e  a r e  a l o t  o f  o t h e r  peop le  l i k e  myse l f ,  ' b e i n g  t a k e n '  bu t  

f e e l  ashamed t o  admit  it." The compla in t  a l s o  s t a t e d ,  "I have had 

a n o t h e r  d e n t i s t  l o o k  a t  t h e  t e e t h  and t h e  f i t ,  and t h e y  were 

a s t o n i s h e d  t h a t  anyone would p u t  t h a t  k ind  o f  work o u t  a t  'any 

p r i c e '  ." 
Board Ac t ion  - None 
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January 29, 1979 . 

Complaint Number 21 - The complaint a l l e g e d  t h a t  den tures  prepared by t h e  

d e n t i s t  were inadequate  and t h e  d e n t i s t ' s  behavior was abusive.  The 

complaint s t a t e d ,  "When i t  became ev iden t  t o  me t h a t  t h e  s i t u a t i o n  

was hopeless  I t o l d  him t h a t  I would no t  be a b l e  t o  accep t  them, he 

appeared t o  become very angry and threw them- in  t h e  garbage can and 

t o l d  me t h e r e  was no one coming i n t o  h i s  p l ace  and t e l l i n g  him how t o  

run h i s  business. . .The r e c e p t i o n i s t  r e t r i e v e d  them from t h e  garbage 

can,  r i n s e d  them o f f ,  and was exp la in ing  t h e i r  appearance t o  us when 

t h e  d e n t i s t  came i n  and found us  t h e r e .  He began cus s ing  and 

swearing a t  us  and t o l d  t h e  r e c e p t i o n i s t  t h a t  I had used up my 

appointment and i f  I wanted anyth ing  more I would have t o  make 

another  appointment.' ' 

Board Action - None 

February 5,  1979 

Complaint Number 22 - The complaint a l l e g e d  t h a t  den tures  prepared by 

t h e  d e n t i s t  were no t  func t iona l .  The complaint s t a t e d ,  ' 'they f l i p  

and al low food t o  g e t  between t h e  lower p l a t e  and gums. A week l a t e r  

I made an appointment t o  have t h i s  co r r ec t ed .  The denture  was never 

taken ou t  o f  my mouth and ( t h e  d e n t i s t )  t o l d  me ' t h a t  was t h e  b e s t  

t hey  would eve r  f i t 1  and he walked ou t  of  t h e  room i n  a f i t  of  

temper. . . . l1 

Board Action - None 

February 5 ,  1979 

Complaint Number 23 - The complaint a l l e g e d  t h a t  den tures  prepared by t h e  

d e n t i s t  were i l l - f i t t i n g  and t h e  d e n t i s t ' s  behavior was rude. The 

complaint s t a t e d ,  ''1 c a l l e d  him aga in  on January 25, 1979 and 

explained aga in  t h e  upper t e e t h  were t o o  long ,  and I cou ldn ' t  e a t  o r  

even d r ink  l i q u i d s  without  choking..  . .He l e f t  t h e  phone when I was 

s t i l l  t r y i n g  t o  t e l l  him how they were a f f e c t i n g  my heal th . ' '  

Board Action - None 



February 9 ,  1979 

Complaint Number 24 - The complaint a l l e g e d  t h a t  den tu re s  p repared  by t h e  

d e n t i s t  were no t  f u n c t i o n a l ,  were t o o  l a r g e ,  and caused p a i n  " a l l  t h e  

time." 

Board Action - None 

February 27, 1979 

Board Action - An informal  i n t e r v i e w  was he ld  on .February 9 ,  1979, and 

based on t h e  i n t e rv i ewing  o f f i c e r ' s  r e p o r t  t h e  Board vo ted  t o  p lace  

t h e  d e n t i s t  on probat ion.  It should  be no ted  t h a t  one o f  t h e  terms 

o f  p roba t ion  s t a t e d ,  "That every  e f f o r t  be made t o  manage complaints  

i n  t h e  o f f i c e  i n  o rde r  t h a t  t h e  i n o r d i n a t e  amount o f  complaints  

cease .  " 

February 28, 1979 

Complaint Number 25 - The complaint a l l e g e d  t h a t  t h e  lower p l a t e  d i d  no t  

f i t  p roper ly .  The complainant took  t h e  p l a t e  t o  a  d e n t a l  l a b  and w a s  

t o l d  "it was j u s t  a  p i e c e  o f  junk." 

Board Action - None 

Apr i l  4 ,  1979 

Complaint Number 26 - The complaint a l l e g e d  t h a t  den tu re s  p repared  by t h e  

d e n t i s t  caused h i s  whole mouth and tongue t o  s w e l l .  Also,  when he 

r e tu rned  t o  t h e  d e n t i s t ' s  o f f i c e  he was t o l d  t h a t  t h e  den tu re s  were a  

p e r f e c t  f i t .  

Board Action - None 



Apr i l  3,  1979 

Complaint Number 27 - The complaint a l l e g e d  t h a t  t h e  d e n t i s t ' s  behavior  

was abus ive  and t h e  den tu re s  prepared by t h e  d e n t i s t  would no t  f i t .  

The complaint s t a t e d ,  !'I t r i e d  t o  t e l l  him they  h u r t  my gums, and one 

t o o t h  t h a t  wasn ' t  r i g h t  and d i d  n o t  f i t  r i g h t  and every  t ime  I would 

s t a r t  t o  t e l l  him about i t  he would y e l l  a t  me t h a t  I wasn ' t  g iv ing  

them a chance. So I t o l d  him I cou ldn ' t  wear them and he would y e l l  

a t  me, and grab  h i s  head and s a y  J e s u s ,  and walk o u t  o f  t h e  room, 

s ay ing ,  I c a n ' t  t a l k  t o  t h a t  woman, then  he would come back i n ,  and 

when I t r i e d  t o  t a l k  he would do t h e  same t h i n g ,  g r ab  h i s  head and 

walk ou t .  I thought he was going t o  s l a p  me." 

Board Action - None 

Apr i l  21, 1979 

Complaint Number 28 - The complaint a l l e g e d  t h a t  den tures  prepared by t h e  

d e n t i s t  were inadequate  and n o t  f i t t e d  proper ly .  It should be noted 

t h a t  t h e  complainant took t h e  den tu re s  t o  ano ther  d e n t i s t  and was 

t o l d ,  "1 don ' t  know what you pa id  f o r  them but  whatever it  was it  was 

way t o o  much." 

Board Action - None 

Apr i l  21, 1979 

Complaint Number 29 - The complaint a l l e g e d  t h a t  den tures  p repared  by t h e  

d e n t i s t  were very uncomfortable.  The complaint s t a t e d ,  "1 

complained t h a t  my mouth was g e t t i n g  worse from pain.  He asked me t o  

come i n  f o r  ( an )  adjustment  which I did. . .he  made a minor adjustment  

which was no help." The complaint a l s o  s t a t e d ,  "1 have now reached 

t h e  conc lus ion  t h a t  i t  is u s e l e s s  t o  t r y  t o  o b t a i n  s a t i s f a c t o r y  

s e r v i c e  from ( t h e  d e n t i s t )  and i n  making t h i s  complaint i t  w i l l  s p a r e  

someone e l s e  a similar t rea tment . "  

Board Action - None 



A p r i l  23,  1979 

Complaint Number 30 - The compla in t  a l l e g e d  t h a t :  1 )  d e n t u r e s  p r e p a r e d  by 

t h e  d e n t i s t  were r e c e i v e d  approx imate ly  October  20,  1978, 2 )  t h e  

complainant  r e t u r n e d  numerous t i m e s  f o r  a d j u s t m e n t s ,  3 )  t h e  

d e n t u r e s  n e v e r  f i t  p r o p e r l y ,  and 4 )  t h e  complainant  r e t u r n e d  f o r  a  

r e l i n e  i n  e a r l y  A r p i l  1979. The complaint .  s t a t e d  t h a t  a f t e r  t h e  

r e l i n e ,  l t P i e c e s  were b r e a k i n g  o f f  them b e f o r e  I g o t  home. They s t i l l  

have my mouth s o r e  s o  I a m  n o t  s a t i s f i e d  w i t h  h i s  work a t  a l l . "  

Board Ac t ion  - None 

A p r i l  24 ,  1979 

Complaint  Number 31 - The compla in t  a l l e g e d  t h a t  d e n t u r e s  p r e p a r e d  by t h e  

d e n t i s t  were n o t  p r o p e r l y  f i t t e d  and t h a t  t h e  d e n t i s t  had l e f t  a 

c i r c u l a r  c u t  i n  a p l a t e  w h i l e  g r i n d i n g  which i r r i t a t e s  h i s  mouth. 

Board Ac t ion  - None 

May 9 ,  1979 

Complaint  Number 32 - The compla in t  a l l e g e d  t h a t  t h e  upper p l a t e  made by 

t h e  d e n t i s t  d i d  n o t  f i t .  The compla in t  s t a t e d ,  "1 t o l d  him ( t h e  

d e n t u r e s )  were t o o  wide and d i d  n o t  match up w i t h  my bottom p a r t i a l  

b r i d g e .  He i n  t u r n  ground my lower  b r i d g e  and t r i e d  t o  bend i t  t o  f i t  

and on f o u r  o c c a s i o n s  made i t  worse e a c h  t i m e ,  u n t i l  my mouth was s o  

s o r e  I cou ld  no l o n g e r  wear t h e  t e e t h . "  

Board Ac t ion  - None 

May 4 ,  1979 

Complaint  Number 33 - The compla in t  a l l e g e d  t h a t  d e n t u r e s  p repared  by t h e  

d e n t i s t  were i n a d e q u a t e  and t h e  d e n t i s t ' s  b e h a v i o r  was very  r u d e  and 

u n c a l l e d  f o r .  The compla in t  s t a t e d ,  "I s a i d  I c a n ' t  chew and choke 

on my food - had a  l o c k e d  jaw and e a r a c h e  - he s a i d  ( d e l e t e d  

e x p l e t i v e )  He a c t e d  l i k e  a  madman waving h i s  arms i n  t h e  a i r  and 

shou t ing . "  The compla in t  a l s o  s t a t e d ,  "I hope t h i s  may h e l p  some 

o t h e r  s e n i o r  c i t i z e n  on a l i m i t e d  income as we a r e . "  

Board Ac t ion  - None 



May 28,  1979 

Complaint  Number 34 - The compla in t  a l l e g e d  t h a t  d e n t u r e s  p r e p a r e d  by t h e  

d e n t i s t  a r e  i l l - f i t t i n g  and n o t  f u n c t i o n a l .  The f o l l o w i n g  s t a t e -  

ments were e x c e r p t e d  from t h e  complaint :  

1 .  "When food i s  t a k e n ,  t h e  l o w e r s  f l o a t  o f f  i n t o  t h e  f o o d ,  w i t h  

t h e  e x c e p t i o n  o f  mashed p o t a t o e s .  T h i s  i s  h o r r i b l e  i n  p u b l i c  

and a l s o  h u r t s  whenever i t  t o u c h e s  t h e  gums.ll 

2. "The shape  o f  t h e  t e e t h  a l s o  was s o  jagged you had t o  h o l d  your  

tongue m o t i o n l e s s  t o  keep from s c r a p i n g  i t ." 

3. " A s  a r e t i r e d  pe r son  on S o c i a l  S e c u r i t y  I canno t  a f f o r d  t o  pay 

f o r  d e n t u r e s  I cannot  u s e ,  and a l l  I g o t  was a s o r e  mouth.ll 

4. " ( t h e   dentist)'^ way o f  do ing  b u s i n e s s  reminds me v e r y  much o f  

Bugs Bunny." 

It shou ld  be  no ted  t h a t  t h e  complainant  r e c e i v e d  a s e t  of d e n t u r e s  

from a n o t h e r  d e n t i s t  t h a t  " f i t  f i n e . "  

Board Ac t ion  - None 

June  1 ,  1979 

Complaint  Number 35 - The compla in t  a l l e g e d  t h a t  t h e  d e n t u r e s  p r e p a r e d  by 

t h e  d e n t i s t  i n  September 1978 were i l l - f i t t i n g  and i n a d e q u a t e .  The 

compla in t  s t a t e d ,  "Now t h e  t e e t h  i n  t h e  p a r t i a l  a r e  worn down and I 

am chewing on t h e  s i l v e r .  I d o n ' t  t h i n k  i t ' s  r i g h t . "  

Board Ac t ion  - None 

J u n e  19,  1979 

Complaint  Number 36 - The compla in t  a l l e g e d  t h a t  t h e  d e n t u r e s  were n o t  

f i t t e d  c o r r e c t l y  d e s p i t e  f i v e  o f f i c e  v i s i t s  f o r  a d j u s t m e n t s .  The 

compla in t  s t a t e d ,  "1 am on S o c i a l  S e c u r i t y ,  I c a n ' t  j u s t  throw my 

money away on something l i k e  t h i s .  The compla in t  a l s o  c o n t a i n e d  a  

newspaper a r t i c l e  which s t a t e d  i n  p a r t :  



!*The i r r i t a t i o n  t o  mouth t i s s u e s ,  i nc lud ing  t h e  tongue 
and l i p s ,  t h a t  can r e s u l t  from wearing i l l f i t t i n g  
dentures  can s e t  t h e  s t a g e  f o r  o r a l  cancer ,  t hey  
( d e n t i s t s )  cau t ion .  

I n  a d d i t i o n ,  den tures  t h a t  f i t  poor ly  do not  permit  
t h e  proper  chewing o f  food. A s  a - r e s u l t ,  food is 
swallowed when only p a r t l y  mas t ica ted ,  l e ad ing  t o  
d i g e s t i v e  u p s e t s  and sometimes even' choking, d e n t i s t s  
say .  

The i n a b i l i t y  t o  chew food proper ly  can l e a d  t o  t h e  
avoidance o f  s o l i d  food, r e s u l t i n g  i n  m a l n u t r i t i o n ,  
d e n t i s t s  a l s o  say."* 

Board Action - None 

June 25, 1979 

Complaint Number 37 - The complaint a l l e g e d  t h a t  t h e  dentures  prepared by 

t h e  d e n t i s t  d id  n o t  f i t  and were t o t a l l y  unacceptable .  The 

complainant had another  d e n t i s t  eva lua t e  t h e  dentures .  

The second d e n t i s t  s t a t e d ,  "My opin ion  i s  t h a t  t h e  dentures  a r e  of  a  

poor q u a l i t y  and t h a t  t h e  s e r v i c e  should be d rama t i ca l l y  improved." 

The complaint a l s o  s t a t e d ,  "1 hope you can prevent  t h i s  happening t o  

o t h e r s ,  " 
Board Action - None 

June  17, 1979 

Complaint Number 38 - The complaint a l l e g e d  t h a t  t h e  dentures  prepared by 
4 

t h e  d e n t i s t  were inadequate  and i l l - f i t t i n g  and t h e  d e n t i s t ' s  

behavior was rude. The complaint contained t h e  fo l lowing  

s ta tements :  

1. "He kept  h i t t i n g  my top  l i p  and t e l l i n g  me t o  r e l a x .  I 
couldn ' t  because i t  f e l t  l i k e  t h e  p i ece  of  s k i n  t h a t  
connects  my l i p  t o  my gum was being c u t  o f f . "  

2. "I had g o t t e n  s o  mad and upse t  t h a t  i t  brought on a  c o l i t i s  
a t t a c k  which l a s t e d  q u i t e  a few days." 

* DeVries, J u l i a n .  "Nat ional  Dental Associat ion Warns Against  
P re fab r i ca t ed  F a l s e  Teeth,"  The Arizona Republic,  Apr i l  12, 1979. 



3. "When he was s a t i s f i e d  wi th  t h e  f i t ,  I t o l d  him they  were 
s t i l l  t o o  long  and c u t  i n t o  t h e  back of  my mouth. He s a i d  
my o l d  ones were t o o  s h o r t  and I ' d  g e t  used t o  these."  

4. "1 haven ' t  been back and I don ' t  i n t e n d  t o  s e e  him aga in .  
I would s t i l l  l i k e  t o  have my $50.00 back and I don ' t  f e e l  
he should be a l i c e n s e d  Den t i s t . "  ~ 

June 23, 1979 

Complaint Number 39 - The complaint a l l e g e d  t h a t :  1 )  t h e  complainant put  

down a $50 depos i t  f o r  a s e t  o f  den tures  a f t e r  a b r i e f  examination, 

2) checked i n t o  t h e  d e n t i s t ' s  background by c a l l i n g  t h e  B e t t e r  

Business Bureau and t h e  Dental Assoc ia t ion ,  3)  s topped payment on 

t h e  check and cance l l ed  h i s  appointment f o r  t h e  fol lowing day, and 

4) t h e  d e n t i s t  t h r ea t ened  t o  i n s t i t u t e  proceedings t o  c o l l e c t  t h e  $50 

depos i t  . 
Board Action - None 

June 25, 1979 

Complaint Number 40 - The complaint a l l e g e d  t h a t  t h e  d e n t i s t  was very rude 

and t h a t  t h e  dentures  d id  no t  f i t .  The complaint s t a t e d ,  "1 don ' t  

want a l o t  o f  t r o u b l e  over t h i s  but I do want my money re fund(ed)  

because I have save (d )  f o r  a l ong  time s o  I could g e t  t h e s e  t e e t h . "  

Board Action - None 

Ju ly  5,  1979 

Complaint Number 41 - The complaint a l l e g e d  t h a t  p a r t i a l  den tures  prepared 

by t h e  d e n t i s t  would no t  f i t  and were causing s o r e s  d e s p i t e  f i v e  

r e t u r n  v i s i t s  f o r  adjustments .  The complaint s t a t e d ,  "He t o l d  me I 

would have t o  l e a r n  t o  chew d i f f e r e n t l y  and t h a t  I may be one o f  

those  people who would never be a b l e  t o  g e t  used t o  wearing dentures .  

I t o l d  him I have worn dentures  f o r  t h i r t e e n   year^.^ 

Board Action - None 

July 7 ,  1979 

Complaint Number 42 - The complaint a l l e g e d  t h a t  den tures  prepared by t h e  

d e n t i s t  were i l l - f i t t i n g  and caused he r  gums t o  swel l  and h u r t .  

Board Action - None 



J u l y  11, 1979 

Complaint Number 43 - The complaint  a l l e g e d  t h a t  t h e  d e n t i s t ' s  behavior  

was u n p r o f e s s i o n a l  and t h e  d e n t u r e s  p repared  by t h e  d e n t i s t  d i d  n o t  

f i t .  The complaint  s t a t e d ,  "He came o u t  o f  h i s  o f f i c e  l i k e  a mad 

man. He never  l i s t e n e d  t o  me. I t r i e d  t o  t e l l - h i m  t h a t  he cou ld  keep 

t h e  $50 d e p o s i t  and g i v e  me back t h e  r e s t .  He'never l i s t e n e d  t o  me o r  

h e a r d  a word I s a i d .  A t  f i r s t  he  c la imed I ' d  never  been i n  t h e r e  - 
d i d n ' t  know me. He was j u s t  r a n t i n g  and rav ing . "  

Board Act ion  - None 

J u l y  14,  1979 

Board Act ion  - The Board vo ted  t o  ho ld  a formal hear ing .  

August 13,  1979 

Complaint Number 44 - The compla in t  a l l e g e d  t h a t  t h e  o c c l u s i o n  o f  t h e  

d e n t u r e s  was n o t  p r o p e r ,  t h e  d e n t u r e s  were i l l - f i t t i n g  and t h e  

d e n t i s t ' s  behav ior  was rude.  The complaint  s t a t e d ,  "When he r e p a i r e d  

t h e  c r a c k  i n  t h e  uppers  he  t o o k  my lower  p a r t i a l  and ground t h e  f o u r  

f r o n t  f a l s e  t e e t h  s o  t h a t  c o s m e t i c a l l y ,  t h e y  were much s h o r t e r  t h a n  

t h e  a d j a c e n t  t e e t h  g i v i n g  a w o l f i s h  f a n g - l i k e  look .  The uppers  a r e  

a l s o  s l a n t e d  way up t o  t h e  l e f t  and abnormal ly  t o o  low on t h e  r i g h t . "  

Board Act ion  - None 

August 14,  1979 

Complaint Number 45 - The complaint  a l l e g e d  t h a t  d e n t u r e s  p repared  by t h e  

d e n t i s t  were i l l - f i t t i n g  and n o t  f u n c t i o n a l .  The complaint  s t a t e d ,  

"1 h a v e n ' t  e a t e n  a s o l i d  p i e c e  o f  food s i n c e  g e t t i n g  t h e s e  d e n t u r e s .  

I have l o s t  weight  r a p i d l y  and i s  g e t t i n g  weak and unsteady.l l  

Board Act ion  - None 



August 14, 1979 . 
Complaint  Number 46 - The compla in t  a l l e g e d  t h a t  d e n t u r e s  p r e p a r e d  by t h e  

d e n t i s t  l a c k e d  p r o p e r  o c c l u s i o n  and were i l l - f i t t i n g .  The compla in t  

s t a t e d ,  " I n  t h e  t h i r t y - f i v e  (35) y e a r s  o f  wear ing d e n t u r e s  I have 

n e v e r  had t h e  problems t h a t  ( t h e   dentist)'^ d e n t u r e s  were g i v i n g  me." 

Board Ac t ion  - None 

August 14,  1979 

Complaint  Number 47 - The compla in t  a l l e g e d  t h a t  d e n t u r e s  p r e p a r e d  by t h e  

d e n t i s t  were  i l l - f i t t i n g  and caused  " g r e a t  painf1  d e s p i t e  f i v e  o r  s i x  

v i s i t s  f o r  a d j u s t m e n t s .  

Board Ac t ion  - None 



Case 2 

From October 15, 1975 t o  January 8 ,  1979, t h e  Board rece ived  15 consumer 

complaints  a g a i n s t  d e n t a l  c l i n i c s  owned and opera ted  by t h e  same den ta l  

corpora t ion .  The consumer complaints  a l l e g e d  t h a t  t h e  l e v e l  of  p ro fe s s iona l  

c a r e  was substandard and/or t h a t  d e n t a l  a u x i l i a r i e s *  were performing unautho- 

r i z e d  d u t i e s .  The Board he ld  an informal  hear ing  on' t h e  8 t h ,  9 t h  and 10th 

consumer complaints  which d e a l t  on ly  wi th  t h e  use o f  d e n t a l  a u x i l i a r i e s .  An 

informal  hea r ing  was no t  he ld  by t h e  Board t o  i n v e s t i g a t e  any o f  t h e  a l l ega -  

t i o n s  of  substandard ca re .  The Board d i d  no t  impose any d i s c i p l i n e  on t h e  

d e n t i s t  named i n  t h e  consumer complaints.  The fo l lowing  is  a synops is  of  t he se  

15 consumer complaints and t h e  r e s u l t a n t  Board a c t i o n  o r  i n a c t i o n .  

October 15, 1975 

Complaint Number 1 - The complaint a l l e g e d  t h a t  t h e  dentures  were very 

p a i n f u l  and d id  n o t  f i t  proper ly .  The complaint s t a t e d ,  " I ' m  very 

nervous, and have l o s t  weight ,  a s  I can no t  e a t  anything y e t ,  except  

s o f t  foods." 

Board Action - A l e t t e r  from t h e  Board 's  Executive S e c r e t a r y  t o  t h e  

complainant s t a t e d ,  ''1 r e g r e t  t h a t  from t h e  m a t e r i a l  p resen ted  i n  t h e  

l e t t e r  we can t a k e  no a c t i o n .  l1 It a l s o  s t a t e d ,  "Generally t h e  t h i n g s  

you mention a r e  m a t t e r s  f o r  c i v i l  c o u r t s  t o  determine and I might 

sugges t  you o b t a i n  t h e  advice  o f  an a t t o r n e y  t o  determine your l e g a l  

s t and ing  i n  r e s p e c t  t o  t h e  implied c o n t r a c t  you have wi th  t h e  

doc tor  ." 

* Dental  a u x i l i a r i e s ,  a s  used i n  t h i s  r e p o r t ,  r e f e r s  t o  den ta l  a s s i s t a n t s ,  
d e n t a l  h y g i e n i s t s ,  den t a l  t e c h n i c i a n s  and d e n t u r i s t s .  



February 1 ,  1976 . 

Complaint Number 2 - The complaint a l l e g e d  t h a t  t h e  dentures  rece ived  

were i l l - f i t t i n g  and caused t h e  compla inant l s  face  and gums t o  become 

swollen. 

Board Action - No d i s c i p l i n a r y  a c t i o n  was taken,  A l e t t e r  from t h e  

Board's Executive S e c r e t a r y  t o  t h e  complainant s t a t e d ,  "I wish t o  

a s su re  you t h a t  t h i s  agency t h a t  was c r e a t e d  t o  s e rve  t h e  p u b l i c ' s  

i n t e r e s t  i s  no t  i n d i f f e r e n t  t o  your p l i gh t . "  The same l e t t e r  s t a t e d ,  

"I am a f r a i d  t h e r e  is no agency t h a t  can he lp  you unless  you went t o  

t h e  Legal Aid Soc i e ty  o r  Lawyers1 R e f e r r a l .  Both agenc ies  a r e  

designed t o  a i d  persons i n  l e g a l  matters. ' '  

August 9 ,  1976 

Complaint Number 3 - The complainant a l l e g e d  t h a t  a den t a l  p l a t e  r ece ived  

from t h e  d e n t i s t  cracked a f t e r  l e s s  than  two months use and t h a t  t h e  

d e n t i s t  re fused  t o  have i t  remade. 

Board Action - No d i s c i p l i n a r y  a c t i o n  was taken.  A l e t t e r  from t h e  

Board's Executive Sec re t a ry  t o  t h e  complainant s t a t e d ,  ' 'As I 

ind i ca t ed  on t h e  te lephone,  i t  t akes  more t han  one o r  two complaints  

about a d e n t i s t  i n  o r d e r  t o  have a hea r ing  on incompetency and we 

w i l l  keep your complaint on f i l e  pending r e c e i p t  of o t h e r s  o f  l i k e  

na ture .  l1 

September 22, 1976 

Complaint Number 4 - The complaint a l l e g e d  t h a t  a p a r t i a l  p l a t e  r e p a i r e d  

by t h e  d e n t i s t  was no t  r e p a i r e d  c o r r e c t l y ,  kep t  f a l l i n g  ou t  and was 

no t  s a t i s f a c t o r y .  

Board Action - No d i s c i p l i n a r y  a c t i o n  was taken.  A l e t t e r  from t h e  

Board's Executive S e c r e t a r y  t o  t h e  complainant s t a t e d ,  "charges of  

incompetency a g a i n s t  a p ro fe s s iona l  r e q u i r e s  more than one complaint 

i n  order  t o  conduct a hear ing  i n  t h e  ma t t e r .  We w i l l  r e t a i n  your 

complaint i n  t h e  f i l e s  pending r e c e i p t  of  others . ' '  



November 23,  1976 . 

Complaint  Number 5 - The compla in t  a l l e g e d  t h a t  t h e  d e n t u r e s  were n o t  

f i t t e d  p r o p e r l y .  The compla in t  s t a t e d ,  "Hence I a l s o  l o s t  cons ide r -  

a b l e  weight  a s  I was n o t  a b l e  t o  chew w i t h  them." It s h o u l d  be  no ted  

t h a t  t h e  complainant  was s u b s e q u e n t l y  f i t t e d  ncomfor tablyl l  and 

l l s a t i s f a c t o r i l y w  w i t h  d e n t u r e s  by a  p r i v a t e  d e n t a l  l a b o r a t o r y  

t e c h n i c i a n .  

Board Ac t ion  - No i n d i c a t i o n  o f  any a c t i o n .  

January  22,  1977 

Complaint  Number 6 - The compla in t  a l l e g e d  t h a t  t h e  d e n t u r e s  were ill- 

f i t t i n g  and caused p a i n  w h i l e  e a t i n g  d e s p i t e  approx imate ly  12 r e t u r n  

v i s i t s  f o r  a d j u s t m e n t s  . 
Board Ac t ion  - There  was no i n d i c a t i o n  t h a t  t h e  Board e v e r  responded t o  

t h e  compla in t .  However, a l e t t e r  from t h e  Board ' s  Execu t ive  

S e c r e t a r y  t o  t h e  d e n t i s t  s t a t e d ,  ''The Board h a s  asked  me t o  w r i t e  t o  

you t o  a d v i s e  you t h a t  pe rhaps  you might r e - e s t a b l i s h  communication 

w i t h  ( t h e  p a t i e n t )  t o  t r y  and r e s o l v e  t h e  s i t u a t i o n .  We a l l  r e a l i z e  

p a r t i c u l a r l y  a t  t h i s  t ime  t h a t  d e n t i s t r y  does  n o t  need v o c a l  c r i t i c s  

e s p e c i a l l y  i n  t h e  a r e a  o f  den tu res . "  (Emphasis ,added)  

March 27,  1977 

Complaint  Number 7  - The compla in t  a l l e g e d  t h a t  p roper  t r e a t m e n t  was n o t  

r e c e i v e d  from t h e  d e n t i s t  when a "dry  s o c k e t v  o c c u r r e d  a f t e r  a t o o t h  

was e x t r a c t e d .  The complainant  made an appointment  w i t h  a n o t h e r  

d e n t i s t  t o  have t h e  p a i n  a l l e v i a t e d .  

Board Ac t ion  - No d i s c i p l i n a r y  a c t i o n  was t a k e n .  A l e t t e r  from t h e  , a 
Board ' s  Execu t ive  S e c r e t a r y  t o  t h e  complainant  s t a t e d ,  "Perhaps  i n  

view o f  t h i s  compla in t ,  t h e  d e n t i s t s  i n  ( t h e   dentist)'^ o f f i c e  w i l l  

go t o  g r e a t e r  l e n g t h s  t o  e x p l a i n  t h e i r  t r e a t m e n t  p l a n s  and e s p e c i a l l y  

when t h e s e  s p e c i a l  problems o c c u r . "  



March 28, 1977 

Complaint Number 8 - The complaint  a l l e g e d  t h a t  t h e  d e n t u r e s  caused 

" e x c r u c i a t i n g  pa in t t  d e s p i t e  a s e r i e s  o f  o f f i c e  v i s i t s  f o r  

ad jus tments .  The complaint  a l s o  a l l e g e d  t h a t  d e n t a l  a u x i l i a r i e s ,  

n o t  d e n t i s t s ,  were a d j u s t i n g  t h e  d e n t u r e s .  

Board Act ion - See Complaint Number 10 

J u l y  9 ,  1977 

Complaint Number 9 - The complaint  a l l e g e d  t h a t  t h e  d e n t u r e s  d i d  n o t  f i t  

p r o p e r l y .  The complaint  a l s o  a l l e g e d  t h a t  d e n t a l  a u x i l i a r i e s ,  n o t  

d e n t i s t s ,  were a d j u s t i n g  t h e  d e n t u r e s .  

Board Act ion - See Complaint Number 10 

August 8 ,  1977 

Complaint Number 10 - The complaint  a l l e g e d  t h a t  t h e  d e n t u r e s  d i d  n o t  f i t  

and were n o t  f u n c t i o n a l .  The complaint  a l s o  a l l e g e d  t h a t  d e n t a l  

a u x i l i a r i e s ,  n o t  d e n t i s t s ,  were a d j u s t i n g  t h e  den tures .  It shou ld  be 

no ted  t h a t  t h e  complainant  a l s o  r e q u e s t e d  a s s i s t a n c e  from t h e  

Maricopa County Lega l  Aid S o c i e t y .  T h i s  agency s e n t  a l e t te r  t o  t h e  

Board o f  Denta l  Examiners which s t a t e d ,  "Where s e v e r a l  such  persons  

come t o  o u r  o f f i c e  w i t h  e s s e n t i a l l y  similar c la ims  a g a i n s t  a s i n g l e  

pe rson ,  f o r  a t ime  p e r i o d  c o v e r i n g  l e s s  t h a n  two y e a r s  o f  p r a c t i c e ,  

i t  would appear  t h a t  t h e  problem would be one t o  which t h e  Board 

might g i v e  more weight  t h a n  an  i s o l a t e d  d e n t u r e  complaint ."  



Board Ac t ion  on Complaint  Numbers 8 ,  9 and 10 - An i n f o r m a l  i n t e r v i e w  was 

h e l d  f o r  compla in t s  8 ,  9 and 10. The Board d i d  n o t  r e t a i n  a  copy o f  

t h e  t r a n s c r i p t  o f  t h e  i n t e r v i e w .  However, t h e  i n t e r v i e w i n g  o f f i c e r  

d i d  p r e p a r e  a one-page summary o f  t h e  i n t e r v i e w .  The i s s u e  o f  

s u b s t a n d a r d  d e n t a l  c a r e  does  n o t  appear  t o  have been a d d r e s s e d  i n  t h e  

i n t e r v i e w  based on t h e  o f f i c e r ' s  summary. The main i s s u e  a d d r e s s e d  

was l a c k  o f  p roper  s u p e r v i s i o n  o v e r  a u x i l i a r i e s .  One o t h e r  i s s u e  was 

d i s c u s s e d  as evidenced by t h i s  s t a t e m e n t  i n  t h e  i n t e r v i e w e r ' s  

r e p o r t ,  "The f a c t  t h a t  ( t h e  d e n t i s t )  h a s  had more c o m p l a i n t s  than  

anyone i n  t h e  s t a t e  r e g i s t e r e d  w i t h  t h e  D e n t a l  Board was d i s c u s s e d  

and ( t h e  d e n t i s t )  s t a t e d  t h a t  he  was proud o f  h i s  s e r v i c e  and t h a t  he 

s imply  had a  v e r y  l a r g e  p r a c t i c e . "  The Board v o t e d  t o  c e n s u r e  t h e  

d e n t i s t  based on t h e  i n t e r v i e w i n g  o f f i c e r ' s  r e p o r t .  



November 17,  1977 

Complaint Number 11 - The compla in t  a l l e g e d  t h a t  t h e  upper p a r t i a l  p l a t e  

d i d  n o t  f i t  and was never  p r o p e r l y  a d j u s t e d .  The compla in t  a l s o  

a l l e g e d  t h a t  t h e  d e n t i s t ' s  c l i n i c  was "engaged i n  u n e t h i c a l  and 

f r a u d u l e n t  conduct  which is dangerous  t o  t h e  peop le  o f  Arizona." 

Board Act ion - The compla in t  committee cou ld  n o t  de te rmine  t h e  v a l i d i t y  

o f  t h e  p a t i e n t ' s  compla in t .  There  is no i n d i c a t i o n  i n  t h e  compla in t  

f i l e  t h a t  t h e  complainant  was n o t i f i e d  o f  t h e  r e s o l u t i o n  o f  t h e  

compla in t .  

May 8 ,  1978 

Complaint Number 12 - The compla in t  a l l e g e d  t h a t  t h e  d e n t u r e s  caused  t h e  

c o m p l a i n a n t ' s  mouth t o  become s o r e  and were i l l - f i t t i n g .  It shou ld  

be  no ted  t h a t  t h e  complainant  r e c e i v e d  a s e t  o f  d e n t u r e s  which " f i t  

p e r f e c t l y 1 '  from a d e n t u r i s t .  

Board Act ion - The compla in t  committee found numerous i n a d e q u a c i e s  i n  t h e  

d e n t u r e s  and determined t h a t  t h e  b i g g e s t  problem was t h a t  t h e  

complainant  and d e n t i s t  c o u l d  o r  would n o t  work t o g e t h e r .  No 

d i s c i p l i n a r y  a c t i o n  was taken .  

May 5 ,  1978 

Complaint Number 13 - The compla in t  a l l e g e d  t h a t  t h e  d e n t a l  p l a t e  was 

i n a d e q u a t e  and caused t h e  c o m p l a i n a n t ' s  mouth t o  become s o r e  and 

swol len .  It shou ld  be n o t e d  t h a t  t h e  complainant  r e c e i v e d  a p l a t e  

from a d e n t u r i s t  which '!fit pe r fec t . ' '  

Board Ac t ion  - The compla in t  committee found numerous d e f i c i e n c i e s  i n  t h e  

p l a t e  and s t a t e d ,  "The d e n t u r e  was n o t  i n  o u r  o p i n i o n  s a t i s f a c t o r y  

and t h e  p a t i e n t  h a s  a l e g i t i m a t e  ~ o m p l a i n t . ' ~  It shou ld  be no ted  t h a t  

no d i s c i p l i n a r y  a c t i o n  was even i n i t i a t e d .  

J u l y  6 ,  1978 

Complaint Number 14 - The compla in t  a l l e g e d  t h a t  t h e  d e n t u r e s  d i d  n o t  f i t  

p r o p e r l y  and t h a t  t h e  d e n t i s t  was rude.  

Board Act ion - The compla in t  committee determined t h a t  t h e  t r e a t m e n t  was 

proper .  



January  8 ,  1979 . 

Complaint NGmber 15 - The compla in t  a l l e g e d  t h a t  t h e  d e n t a l  c a r e  performed 

was i n a d e q u a t e  and t h a t  a p a r t i a l  was n o t  p r o p e r l y  f i t t e d .  

Board Act ion - The compla in t  committee determined t h a t  t h e  d e n t a l  c a r e  

p rov ided  was l e s s  t h a n  adequa te  and t h e  p a r t i a l  was unaccep tab le .  It 

shou ld  be  no ted  t h a t  no d i s c i p l i n a r y  a c t i b n  was i n i t i a t e d .  



Case 3 
From J u l y  15, 1976 t o  August 23, 1979, t h e  Board rece ived  15 consumer 

complaints  a g a i n s t  s e v e r a l  d e n t a l  c l i n i c s  owned and opera ted  by t h e  same d e n t a l  

corpora t ion .  Not only has  t h e  Board not  imposed any d i s c i p l i n e  on t h i s  d e n t i s t  

bu t  it has  f a i l e d  t o  hold an informal  i n t e rv i ew  t o  determine what a c t i o n  i f  any 

i t  should take.  The fol lowing is a synops is  of  t he se  15 consumer complaints  

and the  r e s u l t a n t  Board a c t i o n  o r  i nac t ion .  

J u l y  15, 1976 

Complaint Number 1 - The complaint a l l e g e d  t h a t :  1 )  t h e  den tu re s  provided 

were i l l - f i t t i n g ,  2 )  d e s p i t e  18 o f f i c e  v i s i t s  t h e  den tu re s  were 

never proper ly  ad jus t ed ,  and 3 )  t h e  complainant l o s t  20 pounds 

dur ing  t h i s  time. It should be noted t h a t  t he  complainant d id  

r e c e i v e  den tu re s  which f i t  p roper ly  from another  d e n t i s t .  

Board Action - The Board i n i t i a t e d  no i n v e s t i g a t i o n  o r  d i s c i p l i n a r y  

ac t i on .  

August 9 ,  1976 

Complaint Number 2 - The complaint a l l e g e d  t h a t  t h e  d e n t i s t ' s  d i agnos i s  

involved overtreatment .  The complaint a l s o  a l l e g e d  t h a t  a  second 

d e n t i s t  was consul ted  us ing  t h e  f i r s t  d e n t i s t ' s  x-rays and t h e  second 

d e n t i s t  diagnosed n ine  fewer c a v i t i e s .  

Board Action - There is no i n d i c a t i o n  t h a t  any a c t i o n  was taken by t h e  

Board. 

November 16, 1976 

Complaint Number 3 - The complaint a l l e g e d  t h a t  t he  den tu re s  provided were 

i l l - f i t t i n g  d e s p i t e  two v i s i t s  f o r  adjustments .  It should be noted 

t h a t  t h e  complainant d id  r ece ive  a  s a t i s f a c t o r y  set of den tu re s  from 

one o f  t h e  "new denture  s p e c i a l i s t s "  ( a  d e n t u r i s t ) .  

Board Action - The Board i n i t i a t e d  no i n v e s t i g a t i o n  o r  d i s c i p l i n a r y  

ac t i on .  It appears  t h a t  t h e  complaint was c losed  when two members o f  

t h e  d e n t i s t ' s  s t a f f  agreed t o  t r y  t o  s a t i s f y  t h e  complainant.  



December 14, 1976 - 
Complaint Number 4 - The complaint a l l eged  t h a t  t h e  d e n t a l  p l a t e s  provided 

were nothing more than  temporary p l a t e s .  • 
Board Action - The Board i n i t i a t e d  no i n v e s t i g a t i o n  o r  d i s c i p l i n a r y  

a c t i o n .  The Board d i d  send a l e t t e r  t o  t h e  d e n t i s t ' s  o f f i c e  which 

s t a t e d ,  "We have rece ived  a d d i t i o n a l  complaints  concerning each of  

( t h e  d e n t i s t ' s )  o f f i ce s . ' ?  The l e t t e r  a l s o  i n d i c a t e d  t h a t  no a c t i o n  (I 

would b e  taken u n t i l  t h e  d e n t i s t ' s  o f f i c e  "had an oppor tun i ty  t o  t r y  

and come t o  some mutual understanding with t h e  p a t i e n t s . "  

Ju ly  9 ,  1977 d 
Complaint Number 5 - The complaint a l l eged  t h a t  t h e  den tu re s  provided d i d  

no t  f i t  d e s p i t e  s i x  r e t u r n  v i s i t s  f o r  ad jus tments  and t h a t  t h e  

d e n t i s t  was very rude. 

Board Action - The Board d id  no t  i n i t i a t e  any d i s c i p l i n a r y  proceedings.  (I 
There i s  no i n d i c a t i o n  t h a t  t h e  Board informed t h e  complainant of  t h e  

r e s o l u t i o n  of  t h e  complaint.  

March 25 ,  1978 a 
Complaint Number 6 - The complaint a l l eged  t h a t  t h e  den tu re s  provided were 

very u n s a t i s f a c t o r y  and were never p rope r ly  f i t t e d  d e s p i t e  numerous 

v i s i t s  f o r  adjustments .  It should be noted t h a t  t h e  complainant 

rece ived  a s e t  o f  den tu re s  from another  d e n t i s t  which f i t  c o r r e c t l y  a 
and a r e  of  much b e t t e r  q u a l i t y .  

Board Action - The Board had no t  reso lved  t h e  complaint a s  of August 23, 

1979 

May 25, 1978 

Complaint Number 7 - The complaint a l l eged  t h a t  t h e  den tu re s  provided were 

inadequate  and d id  no t  f i t  d e s p i t e  numerous v i s i t s  f o r  adjustments .  

Board Action - The Board d id  no t  t ake  any d i s c i p l i n a r y  a c t i o n .  A l e t t e r  @ 
from t h e  Board's Execut ive Sec re t a ry  t o  t h e  complainant revea led  

t h a t  t h e  complaint was c losed  a f t e r  t h e  d e n t i s t  made a f u l l  refund.  



August 18, 1978 . 

Complaint Number 8 - The complaint a l l e g e d  t h a t  a p a r t i a l  was i l l - f i t t i n g  

and t h a t  t h e  d e n t i s t  f a i l e d  t o  diagnose p e r i o d e n t a l  d i s ea se .  The 

complaint a l s o  a l l e g e d  t h a t  surgery  was r equ i r ed  and a new p l a t e  was 

necessary.  

Board Action - The Board took no a c t i o n  a f t e r  t h e  complaint was 

withdrawn. There i s  no i n d i c a t i o n  of t h e  reason  t h a t  t h e  complaint 

was withdrawn. 

December 4, 1978 

Complaint Nunber 9 - The complaint a l l e g e d  t h a t  t h e  t rea tment  p lan  was 

improper and t h e  m a t e r i a l s  and workmanship were o f  ques t i onab le  

q u a l i t y .  The complainant had another  d e n t a l  o f f i c e  re-do much o f  t h e  

work. 

Board Action - The Board d i d  no t  t a k e  any d i s c i p l i n a r y  ac t i on .  

December 13, 1978 

Complaint Number 10 - The complaint a l l e g e d  t h a t  t h e  den tu re s  a r e  ill- 

f i t t i n g  and are caus ing  s o r e  s p o t s  on t h e  complainant ' s  jaw. 

Board Action - The Board d i d  no t  t ake  any d i s c i p l i n a r y  ac t i on .  A l e t t e r  

from t h e  Board's Execut ive Sec re t a ry  t o  t h e  complainant i n d i c a t e d  

t h a t  t h e  complaint was c losed  because "an appointment was made f o r  

you on...with ( t h e  d e n t i s t  a g a i n s t  whom t h e  complaint was f i l e d )  i n  

an e f f o r t  t o  r e so lve  t h e  i s s u e  and t h a t  you chose no t  t o  pursue t h e  

mat te r .  l1 

January 15,  1979 

Complaint Number 11 - The complaint a l l e g e d  t h a t  an immediate p a r t i a l  

prepared by t h e  d e n t i s t  was i l l - f i t t i n g ,  inadequate  and n o t  p rope r ly  

ad jus ted .  The complaint a l s o  a l l e g e d  t h a t  t h e  discomfort  caused t h e  

p a t i e n t  t o  no t  wear t h e  p a r t i a l .  The r e p o r t  a l s o  i n d i c a t e d  t h a t  

a f t e r  t h e  complaint was f i l e d  t h e  d e n t i s t  made a new p a r t i a l  p l a t e  

s a t i s f a c t o r y  t o  t h e  p a t i e n t .  

Board Action - None 



March 19, 1979 . 

Complaint Number 12 - The complaint a l l eged  t h a t  t h e  den tu re s  caused t h e  

complainant ' s  mouth t o  h u r t  and gums t o  b leed  d e s p i t e  numerous r e t u r n  

v i s i t s  f o r  adjustments .  The complaint committee determined t h a t  t h e  

den tu re s  were no t  accep tab l e  i n  t h e i r  p r e sen t  condi t ion .  

Board Action - A l e t t e r  from t h e  p re s iden t  of  t h e  Board t o  t h e  d e n t i s t  

recommended t h a t  t h e  p a t i e n t  be contac ted  a s  soon a s  p o s s i b l e  t o  

r e s o l v e  t h i s  mat te r .  No d i s c i p l i n a r y  a c t i o n  was i n i t i a t e d .  

May 1 ,  1979 

Complaint Number 13 - The complaint a l l eged  t h a t  t h e  den tu re s  prepared by a 
t h e  d e n t i s t  were t o t a l l y  u se l e s s .  

Board Action - The Board has  no t  taken any d i s c i p l i n a r y  ac t i on .  A l e t t e r  

from a Board member t o  t h e  complainant advised ,  " . . . that  ( t h e  

d e n t i s t ' s )  o f f i c e  should have an oppor tun i ty  t o  c o r r e c t  any problem II 
t h a t  was c r e a t e d  i n  t h e  process  o f  making t h e  den tu re  p r i o r  t o  

ca r ry ing  t h e  complaint any fu r the r . "  

J u l y  1 ,  1979 a 
Complaint Number 14 - The complaint a l l eged  t h a t  t h e  den tu re s  prepared by 

t h e  d e n t i s t  d i d  n o t  f i t  i n  s p i t e  of  s e v e r a l  o f f i c e  v i s i t s  f o r  

adjustments .  

Board Action - The complaint is being reviewed by t h e  complaint a 
committee. 



Complainant D i s s a t i s f a c t i o n  With 

The Board's Complaint Process  

The Off ice  of  t h e  Auditor General surveyed 130 people  who had f i l e d  complaints  

wi th  t h e  Board from January 1978 t o  March 1979 t o  a s s e s s  t h e i r  s a t i s f a c t i o n  

with t h e  Board's handl ing o f  t h e i r  complaint.  The - r e s u l t s  of  t h i s  survey 

revea led  a widespread d i s s a t i s f a c t i o n  wi th  t h e  Board's complaint p rocess .  

Nearly 60 percent  of  those  persons responding t o  t h e  survey f e l t  t h a t  t h e  Board 

had not  adequately p ro t ec t ed  t h e  pub l i c  from incompetent o r  unscrupulous d e n t a l  

p r a c t i t i o n e r s .  Those complainants t h a t  were d i s s a t i s f i e d  with t h e  Board 's  

complaint p rocess  g e n e r a l l y  expressed r e s e r v a t i o n s  about  t h e  Board's a b i l i t y  

t o  a r b i t r a t e  consumer complaints  o b j e c t i v e l y .  Complainant comments included 

t h e  fol lowing : 

"Very few complainants can r ece ive  a fair and i m p a r t i a l  
hear ing  before  a Board t h a t  has  a b u i l t - i n  c o n f l i c t  of 
i n t e r e s t ,  whose d e n t a l  members know most of  t h e  defendants  
named i n  t h e  complaints ,  and i n  ( an )  a r ena  where i t  i s  
d i f f i c u l t  t o  get one d e n t i s t  t o  t e s t i f y  a g a i n s t  another." 

"It should be handled by somebody o r  group who a r e  
i m p a r t i a l  from t h e  Dental  A ~ s o c i a t i o n . ~ ~  

"A reques t  f o r  an examination should be given. Poor work 
c e r t a i n l y  cannot be determined by l e t t e r .  Both p a r t i e s  
should be a f forded  t h e  same c o u r t e s i e ~ . ~ ~  

"1 be l i eve  i f  you want a s a t i s f a c t o r y  d e c i s i o n  made as t o  
t h e  experience t h e  pub l i c  a r e  having wi th  t h e  d e n t a l  
p r a c t i t i o n e r s  you should have a board o f  NON-DENTISTS t o  
handle  t h e  complaints .  l1 

"There a r e  many o t h e r  v i c t ims  i n  my p o s i t i o n  who do not  
have t h e  means t o  f i g h t  back t h e r e f o r e  a r e  l e f t  t o  have t o  
s u f f e r  t h e  consequences wi th  no r e l i e f  o r  help." 

"I f e e l  t h e  d e n t i s t s  do no t  hones t ly  monitor t h e i r  own 
soc i e ty .  " 

" A s  f a r  as I ' m  concerned t h e  Dental  Board is nothing but  a 
f a r c e  f i l l e d  wi th  D e n t i s t s  looking o u t  f o r  o t h e r  
Den t i s t s .  l1 

"I be l i eve  t h e  examiners a r e  no t  tough enough. They should 
be an independent body. I th ink  they a r e  a f r a i d  t o  do 
anyth ing  a g a i n s t  one of  t h e i r  own kind." 



"The ~ o a r d  should be composed o f  a t  l e a s t  ha l f  l a y  people. - 
Since  i t  is  impossible  t o  t ake  l e g a l  a c t i o n  a g a i n s t  
d e n t i s t s  due t o  t h e  r e l u c t a n c e  o f  d e n t i s t s  t o  t e s t i f y  
a g a i n s t  each other ."  

"...I know I would never c a l l  them again." 

I1A Den t i s t  i n v e s t i g a t i n g  a  Den t i s t ?  (B i rds  o f  a  f e a t h e r  
f l ock  toge the r ) "  

Pub l i c  Membership On 

P r o f e s s i o n a l  Boards 

D r .  Benjamin Shimberg, a  recognized a u t h o r i t y  on occupat iona l  r e g u l a t i o n ,  4 

addressed t h e  i s s u e  o f  pub l i c  p a r t i c i p a t i o n  i n  t h e  r e g u l a t o r y  process  i n  a  

r e c e n t  Council o f  S t a t e  Governments publ ica t ion* .  The fol lowing s e c t i o n  of  t h e  

bookle t  d i s c u s s e s  pub l i c  r e p r e s e n t a t i o n  on r e g u l a t o r y  boards as one method of  

enhancing t h e  e f f e c t i v e n e s s  of  d i s c i p l i n a r y  procedures.  (I 

"For many yea r s ,  t r a d e  and p r o f e s s i o n a l  groups f o s t e r e d  
t h e  i d e a  t h a t  on ly  members o f  t h e i r  own occupat iona l  group 
were q u a l i f i e d  t o  make judgments about en t r ance  s t anda rds ,  
examination con ten t ,  o r  d i s c i p l i n a r y  mat te rs .  This  
p r o f e s s i o n a l  mystique argued t h a t  t h e  pub l i c  had no r o l e  
t o  p lay  i n  t h e  r egu la to ry  process .  

I n  r ecen t  yea r s  t h i s  view has  been chal lenged.  Consumers 
now argue t h a t  s i n c e  r e g u l a t i o n  a f f e c t s  t h e i r  v i t a l  
i n t e r e s t s ,  they have a  r i g h t  t o  sha re  i n  t h e  dec is ion-  
making process .  They p o i n t  ou t  t h a t  every day laymen 
l e g i s l a t o r s  and j u r o r s  must make d e c i s i o n s  i n  h igh ly  
t e c h n i c a l  a r e a s .  They a r e  a b l e  t o  do s o  by u t i l i z i n g  t h e  
tes t imony o f  e x p e r t s  t o  s e t  f o r t h  t h e  f a c t s  and c l a r i f y  t h e  
i s s u e s .  

There has  been a  growing movement t o  p l ace  pub l i c  members 
on r e g u l a t o r y  boards t o  ensure  t h a t  t h e r e  w i l l  be i npu t  
from groups o t h e r  than those  r ep re sen t ing  t h e  r egu la t ed  
occupation. Those who favor  t he  idea  be l i eve  t h a t  t h e  
presence  of  pub l i c  members w i l l  he lp  t o  break up t h e  in -  
group psychology t h a t  o f t e n  p r e v a i l s  when a l l  board 
members a r e  p r a c t i t i o n e r s .  I d e a l l y ,  pub l i c  members w i l l  
p rov ide  a po in t  o f  view o therwise  absen t  on a  board 
composed s o l e l y  of  l i c e n s e  ho lders .  

Shimberg, Benjamin, and Roederer,  Doug, Occupational Licensing:  
Ques t ions  a L e g i s l a t o r  Should Ask. Lexington, Kentuchky: 
Council  o f  S t a t e  Governments, 1978. 



I n i t i a l -  e x p e r i e n c e  w i t h  p u b l i c  members o f t e n  was n o t  
f a v o r a b l e  because  t h o s e  a p p o i n t e d  l acked  t h e -  
q u a l i f i c a t i o n s  f o r  e f f e c t i v e  s e r v i c e  on a board.  Recent 
e x p e r i e n c e  s u g g e s t s  t h a t  p u b l i c  members can  make 
s i g n i f i c a n t  c o n t r i b u t i o n s  when t h e y  have backgrounds 
equ ipp ing  them t o  d e a l  w i t h  problems and i s s u e s  l i k e l y  t o  
come b e f o r e  t h e  board ,  a s t r o n g  i n t e r e s t  i n  s e r v i n g ,  
s u f f i c i e n t  time t o  devo te  t o  board  a c t i v i t i e s ,  and p r i o r  
e x p e r i e n c e  i n  community a f f a i r s  s o  t h a t  t h e y  know how t o  
g e t  t h i n g s  done i n  t h e  p u b l i c  a rena . "  

"While p u b l i c  members may n o t  know much a b o u t  t h e  
t e c h n i c a l  a s p e c t s  o f  a n  o c c u p a t i o n ,  t h e y  may n e v e r t h e l e s s  
c o n t r i b u t e  t o  board  d e l i b e r a t i o n s  by r a i s i n g  q u e s t i o n s  
a b o u t  such  t o p i c s  as t h e  a p p r o p r i a t e n e s s  o f  e n t r a n c e  
r e q u i r e m e n t s ,  board  r u l e s ,  t e s t s ,  f e e s ,  and d i s c i p l i n a r y  

How many p u b l i c  members shou ld  be on a board?  There  is  no 
s i m p l e  answer,  b u t  i f  impact  is  t h e  major c r i t e r i o n ,  one 
p u b l i c  member i s  probab ly  t o o  few, two would be t h e  
minimum, and t h r e e  o r  f o u r  would i n c r e a s e  t h e  l i k e l i h o o d  
t h a t  t h e  impact  o f  p u b l i c  members would be  f e l t ,  
p a r t i c u l a r l y  i f  t h e  board  had from seven  t o  10 members. I n  
C a l i f o r n i a ,  t h e  l e g i s l a t u r e  h a s  dec reed  t h a t  f o r  c e r t a i n  
boards  a m a j o r i t y  s h a l l  be  p u b l i c  membersu (Emphasis 
added) 

The p u b l i c a t i o n  went on t o  p o i n t  o u t  a n o t h e r  problem t h a t  may r e s u l t  from 

p r o f e s s i o n a l l y  dominated b o a r d s ,  by s t a t i n g :  

"Many r e g u l a t o r y  a g e n c i e s  a r e  p e r c e i v e d  as o v e r l y  
p r o t e c t i v e  o f  t h o s e  whom t h e y  r e g u l a t e .  T h i s  h a s  l e d  
consumers t o  q u e s t i o n  whether  p r o f e s s i o n a l l y  dominated 
boards  are w i l l i n g  t o  d e a l  f o r c e f u l l y  w i t h  t h e i r  p e e r s  
when c o m p l a i n t s  a r e  r e c e i v e d  from t h e  p u b l i c .  Consumers 
a l s o  e x p r e s s  d o u b t s  t h a t  t h e y  w i l l  r e c e i v e  a f a i r  h e a r i n g  
b e f o r e  b o a r d s  composed s o l e l y  o f  l i c e n s e d  p r a c t i t i o n e r s . "  



Health Occupations Council  Is 

A l t e r n a t i v e  To Ind iv idua l  

Regulatory Bodies 

A Council  o f  S t a t e  Governments* p u b l i c a t i o n  e n t i t l e d ,  S t a t e  Regulatory 

P o l i c i e s  - Dent i s t ry  and the  Heal th  P ro fe s s ions ,  con ta in s  a  d e s c r i p t i o n  of  a  

model law c r e a t i n g  a  S t a t e  Heal th  Occupations Council. Composed o f  one 

r e p r e s e n t a t i v e  from each h e a l t h  a r e a  s u b j e c t  t o  r e g u l a t i o n  through t h e  law and 

a t  l e a s t  one-third membership r ep re sen t ing  t h e  gene ra l  pub l i c ,  t h e  Council is 

au tho r i zed  t o  review and coo rd ina t e  l i c e n s i n g  boards r e g u l a t i o n s ,  e s t a b l i s h  

d i s c i p l i n e  and enforcement procedures ,  and r e so lve  scope o f  p r a c t i c e  

ques t ions .  Such a Council  would a l s o  coo rd ina t e  c e r t a i n  func t ions  c u r r e n t l y  0 
performed by i n d i v i d u a l  l i c e n s i n g  boards by c e n t r a l i z i n g  budget ing,  s t a f f i n g ,  

i n v e s t i g a t i o n s  and p ro fe s s iona l  d i s c i p l i n e .  

The major purpose of  such a  Council  is, accord ing  t o  t h e  Council  of  S t a t e  a 
Governments, t o  maintain t h e  pe r spec t ive  o f  pub l i c  i n t e r e s t  i n  t h e  r e g u l a t i o n  

of p ro fe s s ions  and occupat ions : 

" H i s t o r i c a l l y ,  once l i c e n s e d ,  t h e  groups tended t o  be 
r egu la t ed  by autonomous boards composed p r i m a r i l y  o f  
r e p r e s e n t a t i v e s  from t h e  profess ion .   any have f e l t - t h a t  

- 

such a  system dominated by p r a c t i t i o n e r s  w i l l  p r imar i l y  
p r o t e c t  t h e  i n t e r e s t s  o f  t h e  i n d i v i d u a l  p r o f e s s i o n a l  
groups r a t h e r  than those  of t h e  consumer. S t a t e  pol icy-  
makers o f t e n  have been f r u s t r a t e d  i n  t h e i r  a t t empt s  t o  
ensure t h a t  t h e  l i c e n s u r e  and r egu la to ry  process  t a k e s  
i n t o  cons ide ra t i on  broad p u b l i c  po l i cy  i s s u e s  such a s  
c o s t s ,  a v a i l a b i l i t y  o f  s e r v i c e s ,  and fragmentat ion o f  
h e a l t h  c a r e  de l ivery ."  (Emphasis added) 

* The Council  of S t a t e  Governments i s  a  j o i n t  agency of  a l l  t h e  s t a t e  
governments - c rea t ed ,  supported and d i r e c t e d  by them. I t  conducts 
r e sea rch  on s t a t e  programs and problems; maintains  an information s e r v i c e  
a v a i l a b l e  t o  s t a t e  agenc ies ,  o f f i c i a l s ,  and l e g i s l a t o r s ;  i s s u e s  a  v a r i e t y  
o f  pub l i ca t i ons ;  a s s i s t s  i n  s t a t e - f e d e r a l  l i a i s o n ;  promotes r eg iona l  and 
s t a t e - l o c a l  cooperat ion;  and provides  s t a f f  f o r  a f f i l i a t e d  organiza t ions .  



CONCLUSION 

The State Board of Dental Examiners has not completely fulfilled its statutory 

responsibility to protect the citizens of Arizona against incompetent dental 

practitioners. The Board has consistently failed to adequately investigate 

allegations of substandard care or discipline dentists when allegations of 

substandard care have been substantiated. As a result, dentists with numerous 

substantiated consumer complaints of incompetence or substandard care continue 

to offer dental service to the public. 

RECOMMENDATION 

It is recommended that: 

1. The State Dental Board investigate and resolve consumer complaints in 

compliance with ARS 32-1263(A) through 32-1263(E). 

2. The State Dental Board impose discipline as prescribed in ARS 32- 

1263(D) and on those dentists found to have provided substandard care. 

3.  The number of public members on the State Dental Board be increased. (See 

page 58) 

4. The Legislature and Governor consider establishing a Health Occupations 

Council as outlined by the State Council of Governments. This alternative 

would apply to all health regulatory entities and is also included in the 

recommendations of the Board of Optometry performance audit. 



FINDING I1 

THE BOARD HAS NOT M A I N T A I N E D  AN APPEARANCE OF INDEPENDENCE OR OBJECTIVITY I N  

ITS DEALINGS WITH THE A R I Z O N A  STATE DENTAL ASSOCIATION. 

Jonathan Rose, an A.S.U. l a w  p ro fe s so r  and an a u t h o r i t y  on a n t i t r u s t  a s  i t  

a p p l i e s  t o  occupat iona l  l i c e n s i n g ,  s t a t e d  i n  a  r e p o r t  t o  t h e  Attorney Genera l ' s  

o f f i c e :  

"The S t a t e  Dental Board does no t  provide f o r  adequate 
p u b l i c  r e p r e s e n t a t i o n  nor  provide adequate p o l i c i n g  
a g a i n s t  undue in f luence  by t h e  p ro fe s s ion  and its p r i v a t e  
s o c i e t y .  l1 

Pro fe s so r  Rose i s  not  a lone  i n  holding t h e  above opinion.  Of f i ce  o f  t h e  

Auditor  General surveys  i n d i c a t e  t h a t  complainants and even some d e n t i s t s  f e e l  

t h a t  t h e  Board is  too  heav i ly  in f luenced  by t h e  d e n t a l  p ro fe s s ion  i n  gene ra l  

and t h e  Arizona S t a t e  Dental  Associat ion (ASDA) i n  p a r t i c u l a r .  The Council  o f  

S t a t e  Governments has  addressed s e v e r a l  f a c t o r s  r e l a t i n g  t o  occupat iona l  

l i c e n s i n g  boards*, two of  which appear  t o  be major problems wi th  t h e  Arizona 

S t a t e  Board o f  Dental  Examiners. 

1 .  "Trade and p ro fe s s iona l  a s s o c i a t i o n s  f r equen t ly  a r e  
ves ted  wi th  t h e  power t o  nominate board candida tes .  
Th i s  p r a c t i c e  c o n t r i b u t e s  t o  t h e  no t ion  t h a t  t h e  
board i s  an ex tens ion  o f  t h e  a s s o c i a t i o n  r a t h e r  than  
an arm of  s t a t e  government.*'l 

2. "How many pub l i c  members should be on a  board? There 
i s  no s imple answer, bu t  i f  impact is t h e  major 
c r i t e r i o n ,  one pub l i c  member is  probably t oo  few, two 
would be t h e  minimum, and t h r e e  o r  four  would 
i n c r e a s e  t h e  l i k e l i h o o d  t h a t  t h e  impact of  pub l i c  
members would be f e l t ,  p a r t i c u l a r l y  if t h e  board had 
from seven t o  t e n  members.*" 

Board Membership 

P r i o r  t o  June 2,  1978, ARS s e c t i o n  32-1203 provided f o r  t h e  s e l e c t i o n  o f  new 

board members a s  fol lows:  

* Shimberg, Benjamin, and Roderer, Doug. Occupational Licensing: Ques t ions  
a  L e g i s l a t o r  Should Ask. Lexington, Kentucky: Council of S t a t e  
Governments, 1978. 



"B. A vacancy on the board for a position for a licensed 
dentist shall be filled by the governor from a list of 
ethical practitioners recommended for appointment bx - 
the Arizona state dental society* over the signatures 
of its president and secretary. The governor may 

-- 

request such additional lists as he deems necessary. 
Layperson board members appointed pursuant to this 
section may participate in all board proceedings and 
determinations, except in the giving or' grading of 
examinations for licensure." (Emphasis'added) 

During 1978, the Arizona Legislature amended the preceding section to state: 

"B. A vacancy on the board for a position for a licensed 
dentist may be filled by the governor from a list of 
ethical practitioners recommended for appointment by 
the Arizona state dental association over the 
signatures of its president and secretary. " 
(Emphasis added) 

A letter received from Arthur Dalpiaz, D.D.S., current president of the Arizona 

State Dental Association states: 

"The ASDA recommends qualified nominees for the Dental 
Board to the Governor. When a Board Member takes his oath 
of office, he becomes a representative of the State and not 
the profession." (Emphasis added)** 

Four of the five dentists serving on the State Board of Dental Examiners during 

fiscal year 1978-79 have continued their active participation in the State 

Dental Association. In fact, one Board member served as president of the 

Southern Arizona Dental Society while serving on the Board.This may affect the 

appearance of objectivity of the Board in the eyes of the public. 

Table 3 summarizes the extent of the Dental Board membersf involvement in the 

Arizona State Dental Association, Central Arizona Dental Society and Southern 

Arizona Dental Society. 

* The Arizona State Dental Association. 
** Appendixm contains the full text of this letter. 



Name of 
Board Member ---- 

Dr. James 'dong 

Dr. Jim Yount 

Dr. Donald Beall 

Dr. John Misenheimer 

Dr. William Polson* 

cn Dr. Wilfred Alter 
\D 

Dr. J. Allan H2mblin 

Dr. Dale E. Shirley 

Dr. Ralph Koerner 

Board 
Term 

EXTENT OF BOARD MEMBER INVOLVEMENT IN THE ARIZONA STATE 
DENTAL ASSOCIATION (ASDA), CENTRAL ARIZONA DENTAL SOCIETY (CADS) 

AND SOUTHERN ARIZONA DENTAL SOCIETY (SADS) 

DESCRIPTION OF INVOLVEMENT - 
1978-79 --- 1977-78 -- 1976-77 -- 1975-76 1974-75 

SADS Delegate 

CADS Delegate CADS Delegate CADS Delegate CADS Delegate 

CADS Delegate CADS Delegate CADS Delegate CADS Delegate CADS Delegate 

SADS President SADS Pres-elect. SADS Vice President SADS Secretary SADS Treasurer 

SADS Delegate SADS Delegate SADS Delegate SADS Delegate 

CADS Delegate CADS Delegate CADS Delegate CADS Delegate CADS Delegate 

SADS Delegate SADS Alternate Delegate SADS Alternate Delegate SADS Delegate 

CADS Delegate CADS Delegate CADS Delegate CADS Delegate Past President ASDA 

On June 11, 1979, Dr. Polson was reappointed by the Governor for a six-year term. 



As shown in Table 3 ,  eight of the nine current and most recent Board members 

have been delegates to the ASDA1s annual meeting while serving on the Board. 

The ASDA has provided assistance to and communicated with the Board in areas 

where it appears the primary concern is protecting the-interests of Arizona's 

dentists. For example, the ASDA has worked with the Board on a lawsuit 

challenging the licensure examination. The ASDA also provided a substantial 

amount of the funding for investigations of the denturists* and a dentist 

involved in the denturism movement. 

In August 1973, the Board was involved in a lawsuit filed by a dentist who 

challenged the manner in which the licensing examination was being averaged. 

(page 83) The legal counsel for the ASDA defended this case at the request of 

the Board and the ASDA paid the associated legal fees. 

The ASDA has stated that: 

"The ASDA1s interest in the case was to insure that the 
State's position was adequately represented so that the 
legal standards for dental licensure in Arizona would not 
be circumvented by someone not found qualified by the 
licensure Board. It** 

* A denturist is statutorily defined as a person who: 

1. Takes impressions and bite registrations for the purpose 
of or with a view to the making, producing, reproducing, 
construction, finishing, supplying, altering or repairing 
of complete upper or lower prosthetic dentures or both, or 
removable partial dentures for the replacement of missing 
teeth. 

2. Fits any complete upper or lower prosthetic denture or 
both, or adjusts or alters the fit of any full prosthetic 
denture, or fits or adjusts or alters the fit of removable 
partial dentures for the replacement of missing teeth. 

** Appendix I11 contains a full text of this letter. 



In a similar matter, the ASDA provided assistance to the Board when, in 1976, 

the denturists in Arizona began to make inroads into the dental profession. 

This movement culminated in 1978 when the "Denturism Billn was passed by the 

Arizona Legislature. During the period from 1976 to 1978, the ASDA appeared to 

be using the Board as a tool against the denturist and a dentist who supported 

the denturists. 

For example, in September 1976 the Board suspended the license of a dentist who 

was employing a denturist. However, it should be noted that the Board did not 

suspend or revoke the license of a single dentist for reason of substandard 

care from fiscal years 1964-65 through 1978-79. I 
In October 1976, the Board hired a private investigative agency to gather 

evidence against denturists, and a dentist who was supportive of the denturism 

movement. The ASDA offered to employ the investigator and pay the fees* 

allegedly because the Board did not have sufficient funds to pay for the 

investigations. However, a review of the Board's financial position reveals 

that the Board had ample funds to pay for the investigations. The ASDA paid 

approximately $6,300 for the investigation of denturists from November 1976 

through July 1977 while during that same period the monthly balance of the 

Board fund never fell below $20,000 and at times was as high as $36,000. 

Further, the Board did not attempt to request a special budget appropriation or 

authorization for a fee increase from the Legislature until fiscal year 1977- 

78. According to the Legislative Council in an opinion dated July 12, 1979: 

* When our Office contacted the person in charge of the investigations on 
July 3, 1979, he stated emphatically that the agency had been employed by 
the Executive Secretary of the Board of Dental Examiners and the Board 
itself from 1976 through 1978 and not by the Arizona State Dental 
Association. Approximately one week later after our Office had discussed 
the involvement of the ASDA in the denturism investigations with the 
Executive Secretary for the Board, the person in charge of the 
investigations called back and retracted his statement. (See Appendix IV) 



" I n  s p i t e  o f  t h e  f a c t  t h a t  no s t a t u t o r y  p r o v i s i o n s  
p r o h i b i t ' t h e  ASDA from paying f o r  i n v e s t i g a t i o n s  o f  t h e  - 
S t a t e  Denta l  Board and even assuming t h a t  t h e  Board h a s  
a u t h o r i t y  t o  a c c e p t  a g i f t ,  we b e l i e v e  t h a t  c e r t a i n  
fundamental  e t h i c a l  and e q u i t a b l e  p r i n c i p l e s  compel t h e  
c o n c l u s i o n  t h a t  such  a c t i v i t i e s  a r e  h i g h l y  i n a p p r o p r i a t e  
f o r  an  a d m i n i s t r a t i v e  agency i n v e s t i g a t i o n .  A h e a r i n g  
b e f o r e  a n  a d m i n i s t r a t i v e  agency e x e r c i s i n g  j u d i c i a l ,  
q u a s i - j u d i c i a l  o r  a d j u d i c a t o r y  powers must 'be f a i r ,  open 
and i m p a r t i a l .  The a p p l i c a b l e  p r i n c i p l e  h a s  been 
d e s c r i b e d  by one s t a t e  c o u r t  as t h e  d o c t r i n e  o f  t h e  
appearance o f  f a i r n e s s .  If * 

The L e g i s l a t i v e  Counci l  a l s o  s t a t e d :  

"Where a  p r o f e s s i o n a l  o r g a n i z a t i o n  opposed t o  t h e  / den tur i sm movement pays  f o r  a n  ' i m p a r t i a l '  p u b l i c  

w i n v e s t i g a t i o n  o f  t h e  movement, a  d i s i n t e r e s t e d  person  
c o u l d  e a s i l y  conclude t h a t  t h e  appearance o f  f a i r n e s s  
d o c t r i n e  h a s  been v i o l a t e d .  I n  o r d e r  t o  i n s u r e  t h a t  
a d m i n i s t r a t i v e  a g e n c i e s  a c t  i n  a n  i m p a r t i a l  manner 
a c t i v i t i e s  such as t h o s e  t a k e n  by t h e  ASDA shou ld  be 
discouraged."" 

The f o l l o w i n g  s t a t e m e n t  by t h e  ASDA p r e s i d e n t  d u r i n g  1977-78, which was p r i n t e d  

i n  t h e  ASDA Denta l  Notes i n  b c t o b e r  1977, is  a f u r t h e r  example o f  t h e  

r e l a t i o n s h i p  between t h e  Board and t h e  ASDA be ing  an  a p p a r e n t  v i o l a t i o n  o f  t h e  

appearance  o f  f a i r n e s s  d o c t r i n e .  

" . . . tha t  t h e  s t r e n g t h e n i n g  o f  t h e  S t a t e  Board o f  D e n t a l  
Examiners was o f  u tmost  importance,  s i n c e  t h e  d e f e n s e  o f  
t h e  den tur i sm i n i t i a t i v e  p r o p o s a l  must come from t h a t  
e n t i t y  i n  o r d e r  t o  avo id  exposure  o f  t h e  p r o f e ~ s i o n . ~ ~  

CONCLUSION 

The Board 's  appearance o f  o b j e c t i v i t y  becomes q u e s t i o n a b l e  when t h e  ASDA 

becomes invo lved  w i t h  Board a f f a i r s .  The Board 's  involvement w i t h  t h e  ASDA i n  

t h e  i n v e s t i g a t i o n  o f  d e n t u r i s t s  is an  a p p a r e n t  v i o l a t i o n  o f  t h e  f a i r n e s s  

d o c t r i n e .  A s  a r e s u l t ,  t h e  Board h a s  n o t  mainta ined an  appearance o f  

independence and o b j e c t i v i t y  i n  i t s  d e a l i n g s  w i t h  t h e  ASDA. 

* Appendix I c o n t a i n s  a f u l l  t e x t  o f  t h i s  L e g i s l a t i v e  Council  op in ion .  



RECOMMENDATION 

It i s  recommended t h a t :  

1. The pub l i c  r e p r e s e n t a t i o n  on t h e  Board of  Dental  Examiners be increased .  

The Board should be composed o f  f i v e  d e n t i s t s , t h r e e  l a y  members and one 

d e n t a l  hyg ien i s t .  

2. The Arizona S t a t e  Dental  Assoc ia t ion  not  be des igna ted  s p e c i f i c a l l y  i n  ARS 
7 

32-1203 t o  supply a list from which t h e  Governor'may choose Board members. , 

3. The Board maintain a degree of  independence and o b j e c t i v i t y  when working 

i n  conjunc t ion  with t h e  Arizona S t a t e  Dental  Associat ion.  

4. Arizona Revised S t a t u t e s  be amended t o  r e q u i r e  members of  t he  S t a t e  Board 

of Dental Examiners t o  te rmina te  a c t i v e  p a r t i c i p a t i o n  a s  d e l e g a t e s  o r  

o f f i c e r s  i n  p r o f e s s i o n a l  a s s o c i a t i o n s  i n  o rde r  t o  ensure t h a t  an  

appearance of  o b j e c t i v i t y  is maintained. 



FINDING I11 

CHANGES ARE NEEDED TO IMPROVE THE EFFICIENCY OF THE STATE BOARD OF DENTAL 

EXAMINERS. 

Our review o f  t h e  S t a t e  Board o f  Denta l  Examiners h a s  shown t h a t  t h e  e f f i c i e n c y  

o f  t h e  Board cou ld  be improved w i t h  t h e  f o l l o w i n g  changes:  

1. Implement a t r i e n n i a l  renewal  sys tem t o  reduce t h e  number o f  renewals  

V' processed  each y e a r  by t h e  B o a r d l s  s t a f f ;  and 

2. Implement a s t a g g e r e d  renewal  sys tem t o  s p r e a d  t h e  r e g i s t r a t i o n  

workload more even ly  th roughout  t h e  year .  

These changes cou ld  r e s u l t  i n  a  s a v i n g s  o f  $10,970 and 104 s t a f f  days  over  a 

four-year  p e r i o d .  I n  a d d i t i o n ,  i n t e r e s t  e a r n i n g s  cou ld  be i n c r e a s e d  by $38,900 

over  t h e  same t ime p e r i o d .  

The d e n t a l  s t a t u t e s  r e q u i r e  t h e  l i c e n s e e s  o f  t h e  Board t o  renew t h e i r  l i c e n s e s  

p r i o r  t o  June 30 each year .  The a p p l i c a b l e  s t a t u t e s  a r e  ARS 32-1236 f o r  

d e n t i s t s ,  ARS 32-1287 f o r  h y g i e n i s t s  and ARS 32-1297.06 f o r  d e n t u r i s t s .  

According t o  t h e  L e g i s l a t i v e  Counci l  i n  a n  o p i n i o n  d a t e d  A p r i l  20,  1979: 

"There fore ,  i f  i t  is  c o n s i d e r e d  d e s i r a b l e  t o  s t a g g e r  t h e  
r e g i s t r a t i o n  o f  d e n t i s t s ,  i t  is recommended t h a t  Arizona 
Revised S t a t u t e s  s e c t i o n  32-1236 be amended. The 
amendment could:  

1. P rov ide  f o r  t h e  a n n u a l  r e g i s t r a t i o n  o f  d e n t i s t s  by 
payment o f  a r e g i s t r a t i o n  f e e .  

2. P rov ide  t h a t  t h e  board may p r e s c r i b e  r u l e s  t o  
implement a  s t a g g e r e d  r e g i s t r a t i o n  system. 

3. P rov ide  f o r  f o r f e i t u r e  o f  t h e  l i c e n s e  f o r  pe rsons  who 
f a i l  t o  pay on t h e  d a t e  s e t  by t h e  board and t h e  
i m p o s i t i o n  o f  p e n a l t i e s  f o r  d e n t i s t s  who wish t o  
r e i n s t a t e  t h e  l i c e n s e  a f t e r  t h i s  d a t e .  The p e n a l t y  
p r o v i s i o n  cou ld  be s i m i l a r  t o  t h e  p e n a l t i e s  t h a t  a r e  
p r e s e n t l y  found i n  Arizona Revised S t a t u t e s  s e c t i o n  
32-1236, s u b s e c t i o n  B."* 

* Appendix I c o n t a i n s  a f u l l  t e x t  o f  t h i s  L e g i s l a t i v e  Counci l  o p i n i o n .  



Each year the Administrative Office of the State Board of Dental Examiners 

processes an increasing number of renewals. Based on estimates of the Board's 

Executive Secretary, the office staff spent a total of 40 work days during a 
fiscal year 1977-78 processing approximately 2,750 renewals. The renewal 

process creates a backlog of work during May, June and July each year and has 

caused the Board to hire additional part-time clerical help during fiscal year 

1979-80. 

One means of reducing the number of renewals processed each year and the 

resultant strain on the operations of the Administrative Office is to implement 

a triennial renewal cycle. The strain on the Administrative Office could be a 
further reduced by processing the renewals on a staggered basis. A triennial 

renewal cycle implemented on a quarterly basis would allow the Administrative 

Office to process only one-twelfth as many renewals each quarter as are now 

being processed in June each year. This could' result in a savings of $10,970 a 
over a period of four years. 

When questioned by the Office of the Auditor General about the possibilities of 

renewing licenses biennially or triennially the Board members expressed one 
(I 

major objection. The extended renewal cycle would reduce contact with the 

licensees, leaving the Board less aware of the many address changes that occur. 

This problem could be prevented with an announcement in a newsletter to all 

license holders that the Board should be notified of all address changes. a 
(See Table 5, page 74)  



Interest earnings would also be increased by implementing a triennial renewal 

cycle. Revenues collected and deposited in the State Board of Dental Examiners 

fund (90 percent of the Board's revenue) and the State General Fund (10 percent 

of the Board's revenue) are invested by the State Treasurer until needed. All 

interest earnings from such investments are retained in the General Fund. As a 

result of converting to a triennial renewal cycle, additional interest earnings 

of $38,900 could be generated over a four-year period assuming a nine percent 

rate of return on investments." 

The increase in interest earnings will result because revenue collected during 

the initial year of implementation will exceed the amount needed to finance 

that year's operations. The additional amount can be invested until needed, 

thus generating the additional interest earnings and leaving a reserve fund for 

emergencies. 

CONCLUSION 

Our review of the State Board of Dental Examiners revealed that by implementing 

a triennial renewal system on a staggered basis the operating expenses of the 

Board could be reduced by as much as $10,970 and the workload of the 

administrative staff could be reduced by as much as 104 work days over a four- 

year period. In addition, interest earnings could be increased by as much as 

$38,900 over that same time period. 

RECOMMENDATION 

Arizona Revised Statutes sections 32-1236, 32-1287 and 36-1297.06 should be 

amended to allow for the implementation of a triennial renewal system on a 

staggered basis. 

* According to the State Treasurer, the annual rate of return on investments 
for 1979 is projected to be nine percent. 



FINDING IV 

THE STATE BOARD OF DENTAL EXAMINERS HAS BEEN SUBSTANDARD IN ITS ENCOURAGEMENT 

AND USE OF PUBLIC INPUT IN ITS OPERATIONS. INFORMATION REGARDING MEETING 

NOTICES, PROPOSED RULES AND REGULATIONS, AND BOARD ACTION HAS NOT BEEN 

ADEQUATELY PROVIDED TO LICENSEES OF THE BOARD OR THE CONSUMERS OF THE 

LICENSEES1 SERVICES. 

The State Board of Dental Examiners has been substandard in its encouragement 

of public input from the consumer of licensees1 services and in notifying 

license holders of Board meetings, proposed rules and regulations and Board 

actions. The Board needs to expand its efforts to encourage participation by 

potential and actual consumers and to notify all licensees of Board meetings, 

activities and actions. 

Board Actions Regardinq 

Public Notice Of Meetings 

Arizona Revised Statutes 38-431.02(A) defines the responsibility of the Board 

of Dental Examiners to provide public notice of all meetings: 

"Public notice of all meetings of public bodies shall be 
given as follows: 

1. The public bodies of the state shall file a 
statement with the secretary of state stating 
where all public notices of their meetings will 
be posted and shall give such additional public 
notice as is reasonable and practicable as to 
meetings." 

In addition, the Attorney General in a memorandum to al1,state agencies dated 

August 19, 1975, noted that an: 

"'open meeting1 is open only in theory if the public has no 
knowledge of the time and place at which it is to be held." 



(I 
The Attorney General stated further that the law on open meetings was not 

specific, and outlined guidelines to be followed in complying with the public 

meeting law. He also cautioned agencies against the serious consequences for 

failure to comply with the law as follows: 
(I 

"Decisions made at a meeting for which defective notice was 
given may likely be declared null and void....''* 

The latest statement which the State Board of Dental Examiners has filed with 

the Secretary of State indicates that notices of meetings are posted at 2538 E. (I 

University Drive, Suite 2 3 5 ,  in Phoenix. However, the Board's Administrative 

Office moved from this location in January 1977. According to the Executive 

Secretary of the Board, the meeting notices are now posted in the Occupational 

Licensing Building at 1645 W. Jefferson and are no longer posted at 2538 E. (I 

University Drive. 

In providing guidelines to agencies regarding what would constitute sufficient 

"additional" public notice of meetings beyond posting printed notices, the • 
Attorney General stated: 

'IF. Additional Notice 

In deciding what types of notice shall be given in addition to 
posting, governing bodies should consider the following: 

1. Newspaper Publication 

In many cases, notice of meetings can be disseminated 
by providing press releases to newspapers published 
in the area in which notice is to be given. In 
addition, paid legal notices in such newspapers may 
be purchased by the governing body. 

2 .  Mailing List 

Some bodies may wish to provide a mailing list 
whereby persons desiring to obtain notices of 
meetings may ask to be placed on a mailing list. All 
notices of meetings issued will then be mailed to 
those appearing on the current mailing list. 

* Appendix VII contains the full text of the Attorney General's memorandum. 

(I 



3. A r t i c l e s  o r  Notices  i n  P ro fe s s iona l  o r  Business 
Pub l i ca t i ons .  

I n  a d d i t i o n ,  t h e  governing body may o b t a i n  
p u b l i c a t i o n  o f  a r t i c l e s  o r  n o t i c e s  i n  t hose  
p r o f e s s i o n a l  and bus iness  p u b l i c a t i o n s  r e l a t i n g  t o  
t h e  agency 's  f i e l d  o r  r egu la t i on .  

It is  no t  necessary t h a t  a l l  of t h e s e  types  o f  n o t i c e s  be given. 
Indeed, merely providing n o t i c e  through the  use of a  mai l inq  
list and by pos t ing  should be s u f f i c i e n t  i n  most cases .  Nei ther  
should t h e  above l i s t i n g s  be considered exc lus ive  and, t o  t h e  
e x t e n t  o t h e r  forms of  n o t i c e  a r e  reasonably a v a i l a b l e ,  they  
should be used." (Emphasis added) 

The Board has  no t  adopted any o f  t h e  " a d d i t i o n a l  n o t i c e u  methods f o r  n o t i f y i n g  

t h e  pub l i c  and its l i c e n s e e s  o f  meetings a s  o u t l i n e d  by t h e  Attorney General.  

It should be noted t h a t  i n  a  survey by t h e  Of f i ce  o f  t h e  Auditor General o f  t h e  

Board's l i c ensees* ,  66 pe rcen t  (214) of  t h e  323 l i c e n s e e s  responding s t a t e d  

they  were not  aware o f  scheduled Board meetings. Thus, by t h e  c u r r e n t  pub l i c  

n o t i c e  methods used by t h e  Board, only one-third of  t h e  l i c e n s e  ho lde r s ,  and 

only  those  consumers who a r e  n o t i f i e d  through t h e  pos t i ngs  i n  t h e  Occupational 

Licensing Building o r  who c a l l  t h e  Board d i r e c t l y ,  would be aware of  meetings. 

Board Actions Regarding Publ ic  

Notice O f  Proposed Rules And 

Regula t ions  And Other Board Actions 

When proposing changes i n  r u l e s  and r e g u l a t i o n s ,  each agency i s  r equ i r ed  by ARS 

41-1002 (Adminis t ra t ive  Procedures Law) t o  f i l e  a  n o t i c e  o f  such changes wi th  

t h e  S e c r e t a r y  o f  S t a t e  a t  l e a s t  20 days p r i o r  t o  t h e  proposed adopt ion da te .  

The S e c r e t a r y  of  S t a t e  pub l i shes  t h e  proposed changes monthly i n  t h e  Adminis- 

t r a t i v e  Procedures Digest .  

The S t a t e  Board o f  Dental  Examiners has  complied with t h i s  s t a t u t e ;  however, a  

review o f  t h e  d i s t r i b u t i o n  l ist  f o r  t h e  Digest  a s  o f  May 1 ,  1979, revea led  t h a t  

87.4 percent  (195) o f  t h e  223 i n d i v i d u a l s  o r  o rgan iza t ions  reviewing t h e  Digest  

were law firms o r  government agencies .  Thus, t h e  pub l i ca t i on  of  proposed r u l e s  

i n  t h e  Digest  does no t  appear t o  be an e f f e c t i v e  method o f  n o t i f y i n g  t h e  

consuming pub l i c  o r  Board r e g i s t r a n t s  o f  proposed r u l e  changes. 

* Appendix V con ta in s  t h e  r e s u l t s  o f  t h e  survey. 



Methods Used By Other Arizona 

Regulatory ~ g e n c i e s  To Encourage 

Pub l i c  Input  

A survey o f  34 Arizona r e g u l a t o r y  agenc ies  was conducted by t h e  Of f i ce  of  t h e  a 
Auditor General regard ing  methods used t o  encourage pub l i c  i npu t  and p a r t i c i -  

p a t i o n  i n  t h e  promulgation o f  r u l e s  and r e g u l a t i o n s  and i n  developing l e g i s l a -  

t i v e  proposals .  The survey revea led  t h a t  82 pe rcen t  (28) n o t i f i e d  r e g i s t r a n t s  

o f  r u l e  changes p r i o r  t o  t h e  r equ i r ed  pub l i c  hear ing  and 35 percent  (12)  a 
n o t i f i e d  r e g i s t r a n t s  of l e g i s l a t i v e  proposals .  Table  4 summarizes t h e  va r ious  

p u b l i c  i n p u t  methods used by these  34 r egu la to ry -agenc i e s .  

According t o  t h e  Executive S e c r e t a r y ,  t h e  Board does n o t  develop l e g i s l a t i v e  a 
proposa ls  a l though it has ,  i n  t h e  p a s t ,  worked i n  conjunc t ion  with t h e  ASDA t o  

develop l e g i s l a t i o n .  The Board w i l l  a l s o  provide t h e  l e g i s l a t u r e  with i npu t  

whenever s t a t u t e s  a r e  proposed which a f f e c t  t h e  Dental  Act. 
a 



TABLE 4 

SUMMARY OF METHODS USED BY ARIZONA 
REGULATORY BODIES TO ENCOURAGE PUBLIC 

INPUT AND PARTICIPATION IN THE PROMULGATION 
OF RULES AND REGULATIONS AND DEVELOPING 

LEGISLATIVE PROPOSALS 

METHOD OF ENCOURAGING PUBLIC INPUT AND PARTICIPATION 

PROMULGATING RULES DEVELOPING LEGISLATIVE PROPOSALS 
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Professional Regulatory Agencies 
State Bar of Arizona 
State Board of Accountancy 
State Board of Barber Examiners 
State Board of Chiropractic Examiners 
State Board of Cosmetology 
State Board of Funeral Directors 
and Embalmers 

Board of Medical Examiners 
State Naturopathic Board of Examiners 
State Board of Nursing 
Board of Optometry 
Arizona Board of Osteopathic Examiners 
in Medicine and Surgery 

Arizona State Board of Pharmacy 
Board of Physical Therapy Examiners 
State Board of Podiatry Examiners 
State Board of Psychologist Examiners 
State Board of Technical Registration 
Arizona State Veterinary Medical 
Examiners Board 

State Board of Education 

:A 
X 

X 
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Other Regulatory Agencies 
Arizona Commission of Agriculture and 
Horticulture 

Arizona State Athletic Commission 
Arizona Atomic Energy Commission 
State Banking Department, Collection 
Agencies 

Registrar of Contractors 
Division of Mobile and Manufactured 

Housing Standards 
State Dairy Commissioner 
State Board of Dispensing Opticians 
State Egg Inspection Board 
Department of Insurance 
Department of Liquor Licenses and 
Control 

Board of Nursing Care Institution 
Administrators 

Arizona Racing Commission 
State Real Estate Department 
Structural Pest Control Board 

SUBTOTAL 

TOTAL 

A Statutes require notification to registrants 
B Agency does not draft legislative proposals 
C Agency creates task forces of professional and lay persons to develop proposals 



As shown in Table 4, a total of nine methods are used by Arizona's regulatory 

agencies to solicit public input and participation when promulgating-rules and 

regulations and developing legislative proposals. Since the State Board of 

Dental Examiners utilizes only one of these nine methods, and the effect of the 

method used is questionable, the Board is significantly substandard in its 

efforts to encourage public participation in its decision-making. 

0 
The Board ' s Executive Secretary stated that the Board informs affected 

registrants prior to promulgating rules and regulations. However, in the 

survey of Board licensees by the Office of the Auditor General, approximately 

54 percent of those responding stated they were unaware of proposed Board a 
actions and over 45 percent responded they were not aware of actions taken by 

the Board. Therefore, the licensees of the Board appear to be inadequately 

informed regarding the Board actions or proposed actions. 

a 
A major reason for the lack of public input may be that the public is not aware 

of the existence of the Board. The Office of the Auditor General reviewed the 

malpractice cases filed against dentists in Maricopa and Pima County Superior 

Courts from January 1,  1976 through March 27, 1979. Thirty-two civil cases (I 
filed against dentists were found, only three of which were reported to the 

Board. (page 77) 

In addition, an Office of the Auditor General survey of complainants revealed (I 
that the public is generally not aware of the State Board of Dental 

Examiners. (page 78 ) 

Methods For Improving; 

Public Participation 

Mr. Ernest Gellhorn, former Dean of Arizona State University College of Law and 

a recognized authority on administrative procedure law, has formulated recom- 

mendations for improving the Federal Administrative Procedures Act.* Many of (I 
these recommended actions are equally applicable to state regulatory bodies. 

Mr. Gellhorn's recommendations are: 

* Gellhorn, Ernest, "Public Participation in Administrative Proceedings," 
Yale Law Journal, Volume 81, No. 3 (January 1972) pp 398-401. 



"1. Agency obligations. Minimum constitutional require- 
ments are insufficient reasons for agencies to fail 
to explore appropriate procedures for providing 
effective notice to the affected public. (Emphasis 
added) 

2. Meeting public notice needs. Agenci-es should be 
required to provide identified, accessible sources of 
information about proceedings in 'which public 
participation is likely to be effective. At a 
minimum, each agency should: 

a. Strive to provide notice as far in advance 
of the proceeding as possible; and 

b. Prepare a separate bulletin issued 
periodically, identifying the proceeding 
and providing relevant information. 

3. Attracting and focusing public attention. The public 
can be made aware of important agency proceedings in 
many ways, such as press releases to news media; 
requirements that applicants directly inform users; 
special notice to governmental bodies, citizen groups 

- -  

or trade associations and separate agency listings of - 
significant matters. (Emphasis added) 

Coverage in the news media is perhaps the most 
effective way of reaching the average citizen, and 
public interest groups and agencies should make 
special efforts to encourage reporting of their 
activities. Factual press releases written in lay 
language should explain the significance of the 
proceedings and opportunities for public 
participation. Releases describing important 
proceedings with a local geographical impact should 
be sent to area news media. In major matters, 
agencies might consider public service advertisements 
and announcements over local broadcasting facilities. 
Direct mailing are yet another alternative." 
(Emphasis added) 

Under ARS 41-2354 (The Sunset Law), one factor that shall be considered in 

determining the need for continuation or termination of each agency is: 

"The extent to which the agency has encouraged input from 
the public before promulgating rules and regulations and 
the extent to which it has informed the public as to its 
actions and their expected impact." 



I n  our  op in ion ,  t h e  S t a t e  Board o f  Dental  Examiners has  no t  adequately 

encouraged t h e  i n p u t  o f  l i c e n s e  ho lde r s ,  consumers o f  l i c e n s e e s '  s e r v i c e s  o r  

t h e  gene ra l  pub l i c  i n  t h e  promulgation o f  r u l e s  o r  o t h e r  a c t i o n s  and has  no t  a 
adequate ly  informed t h e  pub l i c  o f  its a c t i o n s  and t h e i r  expected impact. 

Cost Of Program To 

Encourage Pub l i c  Input  a 
Would B e  Minimal 

The Executive Sec re t a ry  pf t h e  Board has  s t a t e d  t h a t  because of t h e  Board's 

concern regard ing  t h e  c o s t  of  n o t i f y i n g  t h e  Board's l i c e n s e e s  and t h e  pub l i c  of 

Board meetings and a c t i o n s ,  t h e  Board has  l i m i t e d  i t s  e f f o r t s  i n  t h i s  a rea .  

A review of  t h e  c o s t s  o f  s e l e c t e d  pub l i c  i npu t  methods revea led  t h a t  t h e  

combined c o s t  f o r  a  mai l ing  t o  Board l i c e n s e  ho lde r s  and p ro fe s s iona l  

a s s o c i a t i o n s ,  a  p r e s s  r e l e a s e  t o  news media, and l e g a l  advert isement  i n  f i v e  a 
Arizona newspapers would be approximately $580. 

Table  5 d e t a i l s  t h e  es t imated  c o s t s  f o r  encouraging pub l i c  input .  

ESTIMATED COSTS* FOR IMPLEMENTING 
THREE METHODS OF ENCOURAGING PUBLIC 

PARTICIPATION BY THE STATE 
BOARD OF DENTAL EXAMINERS 

Publ ic  P a r t i c i p a t i o n  Method 
Estimated 

Cost 

Reproduction and postage c o s t s  t o  mai l  announcements 
t o  3,000 l i c e n s e  ho lde r s  and 50 p r o f e s s i o n a l  
a s s o c i a t i o n s  and i n t e r e s t e d  i n d i v i d u a l s *  $500 

Reproduction and postage c o s t s  f o r  p r e s s  r e l e a s e s  t o  
25 newspapers, r a d i o  and TV S t a t i o n s *  

Legal adver t i sements  i n  f i v e  Arizona newspapers 
@ $14.75 average*" c o s t  per  newspaper 

T o t a l  $579 

* S t a f f  time t o  type  and mail  cop ie s  no t  included i n  c o s t  es t imate .  
** Based on a c t u a l  c o s t s  f o r  l e g a l  a d v e r t i s i n g  i n  20 Arizona newspapers. 



The estimated cost for these three methods for encouraging public 

participation, if utilized four times per year, would be approximately $2,315. 

This represents 2.9 percent of the 1978-79 fiscal year expenditures for the 

Board and 2.8 percent of the 1979-80 budget. It appears that this represents a 

minimal level of expenditure affordable by the Board. . 

CONCLUSION 

The Board of Dental Examiners has been substandard when compared to other 

Arizona regulatory agencies in its encouragement and use of public input in its 

operations. As a result, license holders are not adequately informed of Board 

meetings, actions and proposed actions, and consumers have significantly 

limited opportunities to be informed concerning Board activity. 

RECOMMENDATION 

It is recommended that: 

- The State Board of Dental Examiners adopt methods to encourage public 

input and participation in the promulgation of rules and regulations 

' and development of legislative proposals. Consideration should be 

given to the methods being used by other Arizona regulatory bodies, 

the recommendations presented by Mr. Gellhorn and the recommenda- 

tions of the Attorney General's Office. 



FINDING V 

ADDITIONAL CHANGES ARE NEEDED TO ENHANCE THE STATE BOARD OF DENTAL-EXAMINERS 

COMPLAINT REVIEW PROCESS. 

Complaint Review Process 

Our review of the State Board of Dental Examiners complaint review process 

revealed several additional changes that are needed to enhance the effective- 

ness of that process. These changes are: 

1. The Board should receive and investigate all consumer complaints 

within the state regarding the quality of dental services. 

2. The public should be better informed regarding the Board's complaint 

review responsibilities, and the statutory requirement that consumer 

complaints be filed under oath should be eliminated. 

3. The Board should improve its documentation of investigations and 

disciplinary actions. 

4. The Board should increase its utilization of the Attorney General's 

Off ice. 

The Board Should Receive 

And Investigate All Consumer 

Complaints Within The State 

Regarding The Quality Of 

Dental Services 

To effectively oversee the quality of dental services provided within the 

state, the State Board of Dental Examiners must first be aware of all instances 

of possible substandard care. However, a substantial number of complaints 

alleging substandard dental care are resolved by other entities within Arizona 

without the Board's knowledge of the allegations. For example, local societies 

of the Arizona State Dental Association (ASDA) regularly receive and 

investigate consumer complaints. Further, in a June 29, 1977 letter to the 

Office of the Auditor General,* the President of the ASDA stated: 

"The ASDA will continue to do its best to see that the laws 
of the State of Arizona are not violated. Since the State 
Dental Board is the enforcing agency, the ASDA will 
cooperate in any proper way with the Board and the law 
enforcement agencies, including providing evidence of 
violations of law." (Emphasis added) 

* Appendix I11 contains the full text of the June 29, 1979 letter. 



Our review a l s o  revea led  t h a t  many consumers have i n i t i a t e d  c i v i l  s u i t s  a g a i n s t  

d e n t i s t s  without  ' f i l i n g  r e l a t e d  consumer complaints  wi th  t h e  Board. For 

example, t h e  Office o f  t h e  Auditor General reviewed malprac t ice  s u i t s  f i l e d  

a g a i n s t  d e n t i s t s  i n  Maricopa and Pima County Super ior  Courts  from January 1 ,  0 

1976 through March 27,  1979. There were 32 such c i v i l  s u i t s  f i l e d  a g a i n s t  

d e n t i s t s ,  however, only t h r e e  of t h e s e  charges  were a l i o  f i l e d  wi th  t h e  Board. 

Fu r the r ,  according t o  information provided t o  t h e  Off ice  o f  t h e  Auditor  General 

by t h e  ASDA,  33 ma lp rac t i ce  c la ims  a g a i n s t  d e n t i s t s  were c losed  du r ing  1978 i n  a 
Arizona. Because o f  t h e  c o n f i d e n t i a l  n a t u r e  o f  t he se  c la ims ,  it could not  be 

determined i f  an a s s o c i a t e d  complaint had been f i l e d  with t h e  Board. However, 

a s  a g e n e r a l  p r a c t i c e  information contained i n  malprac t ice  c la ims  is  not  

forwarded t o  t h e  Board even though Arizona s t a t u t e s  provide a precedent  f o r  a 
doing so. Under t h e  p rov i s ions  o f  ARS 32-852.02, any provider  of  p r o f e s s i o n a l  

l i a b i l i t y  (ma lp rac t i ce )  insurance  t o  a p o d i a t r i s t  l i c e n s e d  i n  Arizona must 

" . . . report  t o  t h e  (Pod ia t ry )  board, wi th in  t h i r t y  days of  i t s  r e c e i p t ,  any 

w r i t t e n  o r  o r a l  c la im o r  a c t i o n  f o r  damages f o r  persona l  i n j u r i e s  claimed t o  a 
have been caused by an e r r o r ,  omission o r  negl igence i n  t h e  performance of  t h e  

i n s u r e d ' s  p ro fe s s iona l  s e r v i c e s ,  o r  based on a claimed performance o f  profes-  

s i o n a l  s e r v i c e s  without  consent  o r  based upon breach o f  c o n t r a c t  f o r  profes-  

s i o n a l  s e r v i c e s  by a pod ia t r i s t . " "  (I 

The S t a t e  Board o f  Dental 'Examinerls a b i l i t y  t o  e f f e c t i v e l y  oversee t h e  q u a l i t y  

o f  d e n t a l  s e r v i c e s  provided wi th in  t h e  S t a t e  o f  Arizona would be enhanced i f  it 

rece ived  and i n v e s t i g a t e d  a l l  consumer complaints  a l l e g i n g  substandard den ta l  a 
ca re .  

* Appendix V I I I  c o n t a i n s  t h e  f u l l  t e x t  of  ARS 32-852.02. 



The Pub l i c  Should B e  B e t t e r  

Informed Regarding The Board 's  

Complaint Review R e s p o n s i b i l i t i e s  

And The S t a t u t o r y  Requirement That 

Consumer Complaints Be F i l e d  Under 

Oath Should Be Eliminated. 

Arizona consumers appear t o  be l a r g e l y  unaware t h a t  t he  S t a t e  Board o f  Dental  

Examiners i n v e s t i g a t e s  consumer complaints .  The Of f i ce  o f  t h e  Auditor  

Genera l ' s  review of  malprac t ice  s u i t s  f i l e d  a g a i n s t  d e n t i s t s  from January 1 ,  

1976, through March 27, 1979 revea led  t h a t  t h e r e  were 32 c i v i l  c a s e s  f i l e d  

a g a i n s t  d e n t i s t s ,  only t h r e e  o f  which were f i l e d  with t h e  Board. Also, most 

complainants  l e a r n  by word o f  mouth o r  through r e f e r r a l  t h a t  t h e  Board 

processes  complaints .  An Auditor General  survey of  persons  who had f i l e d  

complaints  wi th  t h e  Board revea led  t h a t  l e s s  than 20 percent  o f  t h e  

complainants contac ted  t h e  Board d i r e c t l y .  Almost 45 percent  l e a rned  o f  t h e  

Board's s e r v i c e s  from d e n t i s t s ,  lawyers  o r  f r i e n d s  and 38 percent  l e a rned  from 

r e f e r r a l  s e r v i c e s  and o t h e r  government agencies .  The fol lowing quotes  were 

taken  from t h e  complainants '  responses  t o  t h e  Auditor General survey: 

"1 feel. . . two( s i c )  few people a r e  aware of  t h e  Board's 
ex i s t ence  o r  of  t h e i r  f unc t ions  o r  purpose. The ' pub l i c '  
needs t o  be b e t t e r  informed about  being a b l e  t o  use t h e  
Board a s  an a r b i t r a t o r  i n  disagreements  o r  d i sputes . "  

"The pub l i c  does no t  know t h a t  t h e r e  is an o f f i c e  where 
l e g i t i m a t e  complaints  can be handled.'' 

"MOST PEOPLE ARE UNAWARE T H I S  BOARD EVEN EXISTS." 

"1 t h i n k  more people should know more about t h e  Dental  
Board. " 

Fur the r ,  when a person has  contac ted  t h e  Board regard ing  a complaint t h e r e  does 

n o t  appear t o  be an adequate e f f o r t  made t o  encourage t h a t  person t o  f i l e  a 

formal complaint.  For example, t h e  Board's s t a f f  sends complaint forms t o  a l l  

persons t h a t  te lephone t h e  Board regard ing  complaints  a g a i n s t  i ts  l i c e n s e e s .  

However, l e s s  than h a l f  o f  t h e  persons t h a t  reques ted  complaint forms i n  1978 

subsequent ly  f i l e d  complaints  wi th  t h e  Board. No a t tempt  was made by t h e  

Board's s t a f f  t o  determine why formal  complaints  were no t  f i l e d .  



Arizona Revised S t a t u t e  32-1263(B) s t a t e s ,  i n  p a r t :  

". . . t he  board s h a l l  i n v e s t i g a t e  t h e  r e p o r t  under oa th  o f  - 
any doc tor  o f  d e n t i s t r y ,  t h e  Arizona s t a t e  d e n t a l  
a s s o c i a t i o n ,  any component s o c i e t y ,  o r  any o t h e r  person,  
which appears  t o  show t h e  e x i s t e n c e  of any of t h e  causes  
set f o r t h  i n  subsec t ion  A o f  t h i s  s e c t i o n  a s  grounds f o r  
censure,  p roba t ion ,  suspension o r  revocat ion.of  a  l i c ense .  
Any person r e p o r t i n g  under t h i s  s e c t i o n  who provides  such 
information i n  good f a i t h  s h a l l  no t  be s u b j e c t  t o  
l i a b i l i t y  f o r  c i v i l  damages a s  a  r e s u l t  t h e r e ~ f . ~ !  
(Emphasis added) 

A s  a  r e s u l t  of  t h e  above s t a t u t e  t h e  Board is only r equ i r ed  t o  i n v e s t i g a t e  

t hose  consumer complaints  t h a t  a r e  under oath.  I n  f a c t ,  when t h e  Board's s t a f f  a 
sends  complaint forms t o  consumers a n o t i c e  is a t t ached  s t a t i n g  t h a t  t he  

complaint need no t  be no t a r i zed .  According t o  t h e  Board's Executive Sec re t a ry  

t h i s  procedure is followed because t h e  n o t a r i z a t i o n  requirement d i scourages  

consumers from f i l i n g  complaints .  The Board has  i n v e s t i g a t e d  consumer 
(I 

complaints  t h a t  were n o t  no ta r ized .  It should be noted,  however, t h a t  t he  

Board is  not  s t a t u t o r i l y  r equ i r ed  t o  i n v e s t i g a t e  any consumer complaints  it 

r e c e i v e s  t h a t  a r e  no t  under oa th .  According t o  t h e  L e g i s l a t i v e  Council  opin- 

i o n  da ted  June 14, 1979: a 
"A c l o s e  read ing  o f  s e c t i o n  32-1263, Arizona Revised 
S t a t u t e s ,  i n d i c a t e s  t h a t  an informal  i n t e rv i ew  is  only 
r equ i r ed  when a formal complaint is f i l e d  and no t  when t h e  
board i n v e s t i g a t e s  evidence of  misconduct on i t s  own 
motion."* 

a 
A subsequent L e g i s l a t i v e  Council  opinion dated September 13, 1977 a l s o  s t a t e d :  

"The language o f  Arizona Revised S t a t u t e s  s e c t i o n  32-1203, 
subsec t ion  B which r e l a t e s  t o  a  ' r e p o r t  under oa th '  o f  
unprofess iona l  conduct o f  a  d e n t i s t  is probably no longer  
d e s i r a b l e .  There appears  t o  be a t r end  away from r e q u i r i n g  
a r e p o r t  under oa th  i n  s i m i l a r  s i tua t ions ."**  

* Appendix I c o n t a i n s  a  f u l l  t e x t  o f  t h i s  L e g i s l a t i v e  Council  opinion.  ** Appendix I1 con ta in s  a  f u l l  t e x t  o f  t h i s  L e g i s l a t i v e  Council opinion.  



The Board Has Not Adequately 

Documented Information Regardinq 

The Disciplinary Actions Taken. 

The complaint files of the State Board of Dental Examiners often do not 

provide enough information to determine if the resolution of a complaint is 

reasonable, consistent or proper. Also, informal interview proceedings are 

often not transcribed and the only record made of these proceedings is the 

interviewing officer's report which contains a cursory summary of what 

transpired during the interview. 

The information contained in the minutes of the Board meetings regarding 

disciplinary actions taken against licensees is inadequate. For example, the 

minutes seldom contain information on Board member discussions regarding 

consumer complaints or the basis for the Board's ultimate decision. 

Arizona Revised Statute 38-431.01 subsection B states, 

"Such minutes shall be properly and accurately recorded as 
to all legal action taken and open to public inspection 
except as otherwise specifically provided by statute." 

According to the Attorney General's Office opinion 75-8, 

"Discussions and deliberations by members of the governing 
body prior to the final decision are an integral and 
necessary part of any decision, commitment or promise 
and we believe are included within the definition 
of 'legal action. In*  

See Appendix VI for the full text of the opinion. 



The Board Has Not.Adequately 

Utilized The Services Of The 

Office Of The Attorney General a 
The Board of Dental Examiner Attorney General representative was unaware of 

the manner in which complaints filed with the Board were being processed. The 

Board usually does not involve its legal counsel -in the complaint review 

process until after a vote to hold a formal hearing. As a result, the Board's (I 
Attorney General representative normally is not apprised of the manner in which 

most consumer complaints are resolved by the Board. This lack of communication 

has had an adverse affect on the complaint review process. For example, the 

Attorney General representative had to rewrite the notice of hearing for a a 
complaint involving substandard care because the notice prepared by the 

Executive Secretary of the Board did not contain charges which were indicated 

by the evidence. 

CONCLUSION a 
The Board has failed to adequately inform the public of its complaint review 

responsibilities. In addition, the Board has not adequately encouraged the 

public to file complaints. Further, the Board has not adequately documented 

its investigations and subsequent disciplinary actions. Finally, the Board has u 
not adequately utilized the services of the Attorney General's Office. 

/ RECOMMENDATIONS 

tJ It is recommended that: I 
1. The Board actively pursue the ASDA President's offer to "...cooperate in 

any proper way with the Board." This cooperation could best be achieved 

by having the local chapters of the ASDA forward a copy of all consumer 

complaints to the Board. 

2. ARS 32-1201 et. seq. be amended to 

- include a provision similar to ARS 32-852.02 requiring insurance 

companies to forward all dental malpractice claims to the Board, and a 
- require Arizona courts to forward dental malpractice suits to the 

Board. 



3. The Board inform the public of the Board's oversight responsibility and 

the results of its disciplinary actions. (See page 66 for a more thorough 

discussion of public participation.) 

4. The Board periodically follow up cases in which persons request complaint 

forms, yet do not file complaints with the Boardb This should be done to 

determine the reasons complaints are not being filed so that appropriate 

corrective measures may be taken. 

5. The Board maintain better records of its disciplinary process, including: 

- More complete records in the complaint files, and 

- Complying with the Office of the Attorney General's Opinion 75-8 

regarding minutes. 

6. The Board increase the utilization of the Attorney General's Office as 

regarding complaint review. 

7. The reference to the complaints being taken under oath be deleted from ARS " 
32-1263(B). 



OTHER PERTINENT INFORMATION 

The following is information that is pertinent to the operations of the State 

Board of Dental Examiners and the regulation of the dental profession in 

Arizona. 

Entrance Into The Profession 

Examination - Arizona Revised Statute 32-1233 provides that in order to be 
licensed as a dentist in Arizona an individual must pass an examination that 

tests the applicant's theoretical and clinical proficiency. Such examination 

must be conducted by the members of the State Board of Dental Examiners or its 

designees. 

Prior to 1978, those persons wishing to practice dentistry in Arizona had to 

pass a clinical examination conducted by the Arizona State Board of Dental 

Examiners. From 1973 to 1978 the passage rate on this examination was 59 

percent while the average passage rate for examinations administered by other 

state jurisdictions was 85 percent during the same period. Arizona had the 

third lowest examination passage rate in the nation from 1973 to 1978. 

In 1978, Arizona joined with Utah and Oregon to form the Western Regional 

Examining Board (WREB). An applicant that passes the WREB examination is 

eligible to practice dentistry in Utah, Oregon or Arizona. The average passage 

rate for the three WREB examinations administered in 1978 was 85 percent. 

Licensing By Credentials - Arizona Revised Statute 32-1235 provides the Board 
with the discretionary authority to promulgate regulations to allow for the 

acceptance of a certificate from another state or testing agency in lieu of 

passing the licensing examination. However, the Board has not promulgated the 

necessary regulations to allow for waiver of the examination requirement. 

Currently, 17 other states do accept credentials from other states in lieu of 

passing an examination. This practice is referred to as licensing by 

credentials or comity. 



The 17 s t a t e s  t h a t  l i c e n s e  by c r e d e n t i a l s  o r  comity  a r e :  

I n d i a n a  Nebraska 

Iowa New York 

Kansas 

Maine 

Ohio 

Oklahoma 

Maryland Pennsy lvgn ia  

Massachuse t t s  

Michigan 

Minnesota 

M i s s o u r i  

Rhode I s l a n d  

Sou th  Dakota 

Tennessee  

R e s t r i c t e d  P e r m i t s  - Arizona Revised S t a t u t e  32-1237 p r o v i d e s  t h e  Board w i t h  

t h e  d i s c r e t i o n a r y  a u t h o r i t y  t o  i s s u e  " R e s t r i c t e d  Permi t s"  t o  pe r sons  who have 

n o t  passed  t h e  l i c e n s i n g  examina t ion  p rov ided  t h e  i n d i v i d u a l :  

- Has a pending c o n t r a c t  w i t h  a  r e c o g n i z e d  c h a r i t a b l e  d e n t a l  c l i n i c  o r  

o r g a n i z a t i o n  o f f e r i n g  d e n t a l  s e r v i c e s  w i t h o u t  compensation.  

- Has a  l i c e n s e  t o  p r a c t i c e  d e n t i s t r y  i s s u e d  by a n o t h e r  s t a t e  o r  

t e r r i t o r y  o f  t h e  Uni ted  S t a t e s  o r  t h e  D i s t r i c t  o f  Columbia. 

- For  t h e  t h r e e  y e a r s  n e x t  p r e c e d i n g  h i s  o r  h e r  a p p l i c a t i o n ,  h a s  been 

a c t i v e l y  engaged i n  one o r  more o f  t h e  fo l lowing :  

( a )  The a c t i v e  p r a c t i c e  o f  d e n t i s t r y  

( b )  An approved d e n t a l  r e s i d e n c y  t r a i n i n g  program, 

( c )  P o s t g r a d u a t e  t r a i n i n g  deemed by t h e  Board e q u i v a l e n t  t o  a n  

approved d e n t a l  r e s i d e n c y  t r a i n i n g  program, o r  

( d )  That  t h e  Board i s  o t h e r w i s e  s a t i s f i e d  o f  h i s  o r  h e r  competence 

and p r o f i c i e n c y  t o  p r a c t i c e  d e n t i s t r y .  

P e r s o n s  w i t h  r e s t r i c t e d  p e r m i t s  a r e  s u b j e c t  t o  t h e  same l i c e n s i n g  p r o v i s i o n s  a s  

l i c e n s e d  d e n t i s t s .  However, t h e y  may o n l y  work f o r  a  r ecogn ized  c h a r i t a b l e  

d e n t a l  c l i n i c  o r  o r g a n i z a t i o n  approved by t h e  Board and must s e r v e  w i t h o u t  

compensation.  A s  o f  J u l y  31,  1979, t h e  Board had i s s u e d  33 r e s t r i c t e d  p e r m i t s .  



According t o  t h e  L e g i s l a t i v e  Council  i n  an op in ion  dated Apr i l  20,  1979, when 

t h e  Board i s s u e s  a  r e s t r i c t e d  permit because i t  i s  s a t i s f i e d  t h a t  an i n d i v i d u a l  

is  competent and p r o f i c i e n t  t o  p r a c t i c e  d e n t i s t r y ,  i t  has complied wi th  i t s  

duty  t o  p r o t e c t  t h e  pub l i c  and t h a t  t h e  a d d i t i o n a l  impos i t ion  of  an examination 

l i c e n s i n g  requirement on t h a t  i n d i v i d u a l  appears  unreasonable.  The opin ion  

s t a t e s ,  i n  p a r t :  

"If t h e  board o f  den t a l  examiners both determines t h a t  a  
r e s t r i c t e d  permit a p p l i c a n t  meets a l l  q u a l i f i c a t i o n s  and 
is  s a t i s f i e d  a s  t o  t h e  competency and p ro f i c i ency  o f  t h e  
a p p l i c a n t  t o  engage i n  d e n t i s t r y ,  i t  has  complied wi th  i t s  
duty  t o  p r o t e c t  t h e  publ ic .  However, t h a t  a  permit ho lder  
may engage i n  d e n t i s t r y  without  t h e  supe rv i s ion  of a  
l i c e n s e d  d e n t i s t  i n  c i rcumstances no t  occasioned by 
emergency need o r  j u s t i f i e d  a s  an element of an 
educa t iona l  program f o r  p rospec t ive  d e n t i s t s  i n d i c a t e s  
t h a t  a  d i f f e r e n t  l e v e l  of  q u a l i f y i n g  s t anda rd  has  been 
e s t a b l i s h e d  f o r  persons t o  engage i n  d e n t i s t r y  without  
t a k i n g  o r  pass ing  a  l i c e n s i n g  examination. Having 
e s t a b l i s h e d  a u t h o r i t y  f o r  q u a l i f i e d  a p p l i c a n t s  t o  be 
allowed t o  p r a c t i c e  d e n t i s t r y  without  a l i c e n s e ,  what can 
be t h e  l e g a l  b a s i s  f o r  t h e  con t inua t ion  o f  an a d d i t i o n a l  
l i c e n s i n g  requirement which s e r v e s  on ly  t h e  purpose of 
r e s t r i c t i n g  acces s  t o  t h e  money-making a s p e c t  o f  such 
p r a c t i c e ?  S ince  t h e  on ly  apparen t  mot iva t ion  is t o  l i m i t  
pub l i c  acces s  t o  t h e  s e r v i c e s  o f  a d d i t i o n a l  d e n t i s t s  who 
would compete wi th  c u r r e n t  l i c e n s e e s  f o r  c l i e n t e l e ,  t h e  
s t a t e  may no t  v a l i d l y  s u s t a i n  such a c t i o n  without  a  
de te rmina t ion  supported by s i g n i f i c a n t  f i n d i n g s  t h a t  t h e  
pub l i c  i n t e r e s t  s t r o n g l y  compels such r e s t r a i n t s  on t h e  
ope ra t i on  o f  a  free market i n  o r d e r  t o  ensure  t h e  provis ion  
of  adequate  d e n t a l  s e r v i c e s .  I n  t h e  absence of  a  
de te rmina t ion  t h a t  t h e  board o f  d e n t a l  examiners must 
r e s t r a i n  t r a d e  t o  ensure  adequate  s e r v i c e s  we can only 
conclude t h a t  t h e  impos i t ion  of  an examination requirement 
upon a  d e n t i s t  who q u a l i f i e s  f o r  a  r e s t r i c t e d  permit 
appears  unreasonable  a s  no t  necessary  and app rop r i a t e  f o r  
t h e  p r o t e c t i o n  o f  t h e  pub l i c  hea l th . "*  

Ra t io  O f  Populat ion Per  Act ive P r a c t i t i o n e r  - According t o  t h e  American 

Dental  Assoc ia t ion ,  Arizona has over t e n  percent  less a c t i v e  d e n t i s t s  per  

c a p i t a  than  t h e  n a t i o n a l  average. Also, Arizona has  a lmost  19 percent  l e s s  

a c t i v e  d e n t i s t s  per  c a p i t a  than t h e  o t h e r  s t a t e s  i n  t h e  Mountain Region. 

19 * See Appendix I f o r  t h e  f u l l  t e x t  o f  t h e  opinion.  



Superv is ion  Requirements 

The Board's r u l e s  and r e g u l a t i o n s  r e q u i r e  d e n t a l  h y g i e n i s t s  and d e n t u r i s t s  t o  

p r a c t i c e  under t h e  "personal  superv is ionn  o f  a  d e n t i s t .  A s  def ined i n  A r t i c l e  

4 of  t h e  Arizona S t a t e  Board o f  Dental Examiners Rules and Regulations: 

" 'Personal  supe rv i s ion1  means t h e  d e n t i s t  must be presen t  
i n  t h e  o f f i c e .  The d e n t i s t  must be a v a i l a b l e  t o  check t h e  
work a s  i t  progresses  and must approve t h e  completed 
work. 

There a r e  14 s t a t e s  wi th  s t a t u t o r y  p rov i s ions  a l lowing  d e n t a l  h y g i e n i s t s  t o  

p r a c t i c e  under t h e  "genera l  ~ u p e r v i s i o n ~ ~  o f  a  d e n t i s t  and 22 o the r  s t a t e s  whose 

s t a t u t o r y  p rov i s ions  a l low p r a c t i c e  under a  d e n t i s t ' s  supe rv i s ion ,  unspec i f ied  

a s  t o  l lpersonal" o r  "general ."  There a r e  on ly  two s t a t e s  o the r  t han  Arizona 

which l i c e n s e  d e n t u r i s t s .  Maine s t a t u t e s  a l low d e n t u r i s t s  t o  p r a c t i c e  under a  

d e n t i s t ' s  supe rv i s ion ,  unspec i f ied  a s  t o  "genera lm o r  npe r sona l , n  and Oregon 

s t a t u t e s  a l low d e n t u r i s t s  t o  p r a c t i c e  unsupervised by d e n t i s t s .  Canadian 

provinces  a l s o  a l low d e n t u r i s t s  t o  p r a c t i c e  unsupervised by d e n t i s t s .  

I n  o rde r  t o  q u a l i f y  f o r  l i c e n s u r e  a s  a hyg ien i s t  o r  c e r t i f i c a t i o n  a s  a  

d e n t u r i s t ,  Arizona s t a t u t e s  r e q u i r e  an i n d i v i d u a l  t o  s u c c e s s f u l l y  complete a  

s p e c i a l  two year  c o l l e g e  l e v e l  den t a l  hygiene o r  denturism course.  The 

i n d i v i d u a l  must a l s o  prove h i s  o r  he r  competence by pass ing  an examination 

conducted by t h e  Board o r  its designees.  

According t o  a  L e g i s l a t i v e  Council  opinion da ted  May 22, 1979: 

"It i s  a  s u b s t a n t i v e  pub l i c  po l i cy  ques t i on  a s  t o  whether 
c e r t i f i e d  d e n t u r i s t s  and l i c e n s e d  d e n t a l  h y g i e n i s t s  should 
be permi t ted  t o  p r a c t i c e  without  being under t h e  d i r e c t  
supe rv i s ion  o f  a  d e n t i s t .  Given t h e  maintenance of some 
form o f  e n t r y  c o n t r o l  by t h e  S t a t e  Dental Board over t h e  
l i c e n s i n g  of  d e n t a l  h y g i e n i s t s  and t h e  c e r t i f i c a t i o n  of 
d e n t u r i s t s ,  t h e r e  would seem t o  be l i t t l e  reason  from a  
pub l i c  po l i cy  s t andpo in t  no t  t o  permit c e r t a i n  forms of 
l i m i t e d  independent p r ac t i ce . "*  

* See Appendix I f o r  a  f u l l  t e x t  of  t h i s  L e g i s l a t i v e  Council opinion.  



The Board a l s o  has a r e g u l a t i o n ,  R4-11-49 paragraph B ,  which p r e s c r i b e s  t h a t :  

"No more than two Dental Hygien is t s  may perform t h e i r  
p ro fe s s iona l  d u t i e s  under a D e n t i s t ' s  supe rv i s ion  a t  any 
one time. l1 

This  r e g u l a t i o n  was adopted by t h e  Board i n  1976. Howeve'r, t h e  L e g i s l a t u r e  had 

amended ARS 32-1281 i n  1974 t o  remove any r e s t r i c t i o n s  on t h e  number of  

h y g i e n i s t s  t h a t  can p r a c t i c e  under t h e  supe rv i s ion  o f  a d e n t i s t .  

Again, according t o  t h e  L e g i s l a t i v e  Council  opinion da ted  J u l y  6 ,  1979: 

"The enforcement o f  A . C . R . R .  R4-11-49, paragraph B would 
seem t o  v i o l a t e  l e g i s l a t i v e  i n t e n t .  Addi t iona l ly ,  while  
we cannot p r e d i c t  how a cou r t  might r u l e  i n  t h i s  ma t t e r ,  
arguments could be made t h a t  enforcement of  t h i s  
r e g u l a t i o n  would v i o l a t e  r e s t r a i n t  o f  t r a d e  laws.''+ 

P r a c t i c e  Requirements 

Rules and r e g u l a t i o n s  promulgated by t h e  Board des igna t e  t h e  d u t i e s  which 

d e n t a l  h y g i e n i s t s  and expanded duty d e n t a l  h y g i e n i s t s  may perform. These 

s p e c i f i e d  d u t i e s  do no t  i nc lude  t h e  p l ac ing ,  carv ing  and f i n i s h i n g  o f  

r e s t o r a t i v e  m a t e r i a l s  and t a k i n g  impressions f o r  p repar ing  a r t i f i c i a l  dev ices  

t o  s u b s t i t u t e  f o r  o r  r e p a i r  t e e t h .  The Suggested Dental  P r a c t i c e  Act developed 

by t h e  Council o f  S t a t e  Governments inc luded  t h e  completing of r e s t o r a t i o n s  and 

t h e  t ak ing  o f  impressions a s  a l lowable  d u t i e s  f o r  den t a l  h y g i e n i s t s .  The 

commentary s t a t e d :  

''The t a s k  f o r c e  having concluded t h a t  t h e  procedure was 
s a f e ,  f e l t  t h e r e  was no s t a t e  i n t e r e s t  t o  be s e rv i ced  by 
p r o h i b i t i n g  h y g i e n i s t s  from d e l i v e r i n g  t h e  service. ' '  

* Appendix I con ta in s  a f u l l  t e x t  of  t h i s  L e g i s l a t i v e  Council  opinion.  



Also, t h e  Of f i ce  o f  t h e  Auditor  General reviewed a r e p o r t  d r a f t  from t h e  United 

S t a t e s  General Accounting Of f i ce  r ega rd ing  expanded func t ion  d e n t a l  

a u x i l i a r i e s  (EFDA1s). The r e p o r t  noted t e n  s t a t e s  t h a t  a l r eady  a l low t h e  

EFDA's t o  perform r e s t o r a t i v e  t a s k s .  These s t a t e s  a r e  Colorado, Ind iana ,  

Kentucky, M i s s i s s i p p i ,  Missouri ,  Ohio, Pennsylvania ,  Utah, Washington and 

Wyoming. The r e p o r t  concluded t h a t  s t a t e  laws should be  r ev i sed  t o  permit t h e  

use  o f  expanded func t ion  d e n t a l  a u x i l i a r i e s  t o  complete r e s t o r a t i o n s .  

General  Anesthesia  Peer  Review 

The S t a t e  Board o f  Dental  Examiners has developed a gene ra l  a n e s t h e s i a  s e l f -  

e v a l u a t i o n  manual. The Board i s  a l s o  i n  t h e  process  of implementing a peer  

review program t o  determine t h a t  t h e  procedures and equipment used i n  d e n t a l  

o f f i c e s  t o  adminis te r  gene ra l  anes thes i a  meet c e r t a i n  s tandards .  



THE STATE BOARD OF DENTAL EXAMINERS RESPONSE 

TO PERFORMANCE AUDIT REPORT 

OF THE ARIZONA STATE AUDITOR GENERAL'S OFFICE 



I, 
September 21, 1979 

Arirona State Boat-d of Dental Examiners 
E X E C U T I V E  OFFICE 

Occupational L~cenc~ng Butldlnq 
1645 W Jefferson - Hoorn 4 1  9 

Phoen~x, Arlzona 85007 

(602)  255-3696 

I) Douglas Norton 
Auditor General 
112 N. Central - 600 
Phoenix, Arizona 85004 

Dear Mr. Norton: 

The Arizona State Board of Dental ~xaminers takes this opportunity to respond to 

the draft report prepared under Sunset Legislature by your office as a performance 

audit of this agency. The responses will be in the order of the findings by the 

auditors enumerated in the report. 

The State Board of Dental Examiners has not fully fulfilled its statutory responsi- 

m bility to protect the citizens of Arizona from incompetent dental practitioners." 

This finding is based primarily on the interpretation of ARS 32-1263 (B) which reads 

as follows: 

B .  The Board on its motion may investigate any evidence which 

appears to show the existence of any of the causes set forth in 

subsection A of this section, as grounds for censure, probation, 

suspension, or revocation of a license. The Board shall investigate 

the report under oath of any doctor of dentistry, the Arizona State 

Dental Association, any component society, or any other person 

which appears to show the existence of any of the causes set forth 

in subsection A of this section as grounds for censure, probation, 

suspension or revocation of license. Any person reporting under 

this section who provides such information in good faith shall 

not be subject to liability for civil damages as a result thereof. 
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Subsection A provides in part that: 

A. The Board may censure, prescribe probation-or 

suspend or revoke the license issued to any person 

under this chapter for any of the following causes: 

1. Unprofessional conduct 

2. . . .  
Following this line further, ARS 32-1201 (10) defines unprofessional conduct a 

number of ways, all of which relate to 32-1263 ( B )  but those items that most concern 0 
your interpretation of the law are: 

(d) Gross malpractice, or repeated acts constituting malpractice. 

(n) Any conduct or practice contrary to recognized standards of 

ethics of the dental profession or any conduct or practice which 

does or would constitute a danger to the health, welfare or 

safety of the patient or public. 

It is understood that under your interpretation of the law, the complaint review 

process comes under (n) when the complaint review process, in many instances, finds 

that there had been less than adequate care provided for the complainant and that 

the Board is derelict in its statutory obligation when it does not bring that 

particular dentist to the informal interview process in accordance with ARS 32-1263. a 
That is where we agree to disagree. It is our contention and interpretation that 

the complaint review process is not conjunctive with ARS 32-1263 unless or until 

the Board in its investigationdeterminesthat there has been gross malpractice, 

repeated acts constituting malpractice or a conduct or practice that could or would 

constitute a danger to the health, welfare or safety of a patient or the public. 

Your position that discovery by the Board of evidence of substandard or less than 

adequate care for a patient is automatically a violation of the subsection 10 (n) 

does not square with the legislature giving space and consideration to two categories: 

1) Gross or repeated acts of malpractice, and 

2) Conduct or practice that could or would be a danger to the public. 

Medical malpractice is defined in ARS 12-561 (2) as follows: 

2. "Medical malpractice action" or "cause of action for 
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injury or death against a licensed health care provider 

based upon such provider's alleged negligence, misconduct, 

errors or omissions, or breach of contract in the rendering 

of health care, medical services, nursing services.or 

other health related services or for the rendering of 

such health care, medical services, nursing services or 

other health related without express or implied consent. 

It appears to us that the legislature was not intending that each incidence of -- 
less than adequate care constituted gross malpractice or repeated acts of mal- 

practice but did give the Board additional latitude to determine if a conduct or 

practice, whether malpractice or not, did constitute a danger to the health, welfare 

and safety to the patient or public. A case in point is the case in Tucson in 

which one complaint was sufficient to determine that this was a conduct or practice 

that constituted a threat to the patient and/or public and the disciplinary process 

was initiated. Ishould point out also that the report under oath could be any 

matter enumerated under subsection A of 32-1263 or 32-1201, unprofessional conduct 

and not just quality of care. 

In respect to the informal interview that was discussed earlier in this response, 

the Board has decided to set up a panel of two dentists and a legal professional 

so as to more properly utilize this investigatory process toelicit the true facts. 
-- /= 
ip" 

Conclusion: That there is indeed a difference of opinion on interpretation of this 

very important part of the dental practice act and the Board felt that it was using 

this section in the best interest of the public. 

Recommendation: That a definitive effort be made to clarify the law during this 

Sunset Review and if necessary, amend the law so it is clear on the face of it. 

"Finding I1 

The Board's appearance of objectivity becomes questionable when the ASDA becomes 

involved with Board affairs. The Board's involvement with the ASDA's investigation 

of the Denturist movement is an apparent violation of the fairness doctrine. As a 

result, the Board has not maintained an appearance of independence and objectivity 

in its dealings with the ASDA." 

I think the Board agrees that things can appear to be different than they actually 

are and that accepting assistance from a professional organization can create appear- 
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ances of impropriety. The particular case cited in which the ASDA employed an 

investigator to uncover illegal activity is probably a good example. 

It may be difficult for some to believe, but the Dental Association is interested 

in people and in fact three of its four stated purposes for existence is in the 

public interest. They are as follows: (I 

Purpose: The basic purposes of the Association are 

a. To improve and protect the public's dental 

health and welfare; 

b. To insure quality dental care that is appropriate 

for the health of our patients. 

c. To promote the art and science of dentistry; and 

d. To represent the interest of the dental profession 

and the public which it serves. 
(emphasis added) 

/ 
The ASDA did employ the investigator but all material uncovered was delivered to v 
the Board office and the Attorney General and was not delivered to the ASDA. The 

Attorney General's office accepted and utilized the evidence in prosecution of the 

cases and it was the judicial system of Maricopa County and the Supreme Court of 

Arizona that found that the denturists were in violation of the law and a threat to 

the health and welfare of Arizona's citizens. No investigation was conducted of 

those who supported denturism but only those who were engaged in activity that was 

in violation of Arizona law. 

The additional case cited was one in which the ASDA attorney represented the Board 

in a challenge against the licensing system. No mention was made of the fact that 

the attorney was made a special assistant Attorney General and worked in conjunction 

with Mr. Andy Bettwy, the Assistant Attorney General representing the Board at that 

time. This case also was decided by the courts and ASDA attorney could only offer 

facts of law to the court. Can it be said that in these instances the Attorney 

General's office was assisting the ASDA to exert inordinate influence on the Board, 

or did the Attorney General's office accept the assistance to fulfill their obligation 

to enforce the law which they as well as the Board are mandated to do? 

In terms of the Board members' activity in the professional association, the Attorney a 
General has already issued an opinion stating that this was not a conflict of interest, 

but could only be considered a remote interest in terms of the law. 
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Since approximately 85 per cent of the licensed dentists practicing in the state 

are members, it would be made more difficult for the Governor to find one among the 

nonmembers who was a person interested and willing to take an-appointment. It is 

often said if you want a good~person to do a job, find a busy person. Naturally 

those people who tend to be respected and elected by their peers would be the type 

best suited to a Board position. The Governor requires a curriculum vitae (resume) 

on all candidates for appointment. One need only to review those to see the obvious 

qualities that are best for use by the state. cLb~&d .doyp hffi-=$ C f i  4524 
@&2w - L"4 p.&L uik * "Xi (-QQ 

"Finding I11 L. c\ 

Changes needed to improve the efficiency of the State Board of Dental Examiners." 

The Board concurs that a change in the law to a biennial or triennial system would 

be effective and would prefer the law to read either so that we could initiate the 

biennial and switch to the triennial as the number of registrants grows as it surely 

will. LL' - J ~ - h  , &-I 4.- 
L f  h"\'i ?" -ti'$ , fi~\'.~ J : , -* 

3 .! c \ L w 4  

  he ~oard also feels that a clear option to have the Western Regional examination as 

Arizona's sole examination for licensure would be helpful in reducing State Board 

costs and enhancing the applicants' opportunity for multiple licensure in member 

states. Although the authority is granted in ARS 32-1235, the Attorney General's 

office maintained that it was necessary to continue giving a licensure examination 

in this state. 

"Finding IV 

The State Board of Dental Examiners has been substandard in its encouragement and 

use of public input in its operation. Information regarding meeting notices, 

proposed rules and regulations, and Board action has not been adequately provided 

to licensee of the Board or the consumers of the licensees' services. 

Although the Board has not used public media for notification, it has made every 

effort to meet the requirements of the ~ublic meetings laws and open records laws. 

The Board does maintain a mailing list of names of persons requiring specific 

information that could be provided by the Board. 

The Board has attempted through newsletters (see attachcd) and in one instance 

by postcard to notify registrants of rules changes or adoptions coming before the 

Board. The response to those notifications were dismal at best. Perhaps the reason 

they responded to the survey saying the Board did not inform them is the same reason 
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for their non-attendance at the meeting: they don't read the material sent them. 

Conclusion: The ~oard does feel that we can and will make a greater effort in the 

area of publication of meetings and other important matters. . 
"Finding V 

Additional changes needed to enhance the State Board of Dental Examiners." 

1) A comment was made in the report that information in complaint files 

do not contain enough information to determine if resolution of a 

complaint is reasonable, consistent or proper. 

A) The complaint file consists of the original complaint, 

letters sent in conjunction with complaint, a resolution 

sheet which lists the findings of the committee and a 

copy of the letter sent to the doctor or patient that 

enumerates the findings of the committee and the decision 

of the Board member who reviewed the complaint file. 

That appears to be sufficient documentation for determination. 

As was indicated earlier, the complaint process is relatively 

new and undergoing constant changes, including some fine 

suggestions by the auditing staff. 

2) Also noted in the report was that the Board did not transcribe 

interviews' proceedings. 

A) As you must be well aware, transcripts are very 

expensive and should not be purchased unless or until 

cause exists to review such. An instance is when a 

decision is reached which would cause the matter to 

go forward to a formal hearing or should there be 

an appeal of the registrant on the proceedings. In 

any event the tapes are available for transcription 

by the reporter for a year following the interview. 

It was, in fact, a Board decision to utilize a reporter 

in their interest of having a verbatim account of what 

transpired even though it incurred additional costs. 

3 )  It was noted particularly that the minutes did not contain deliber- 

ations of the ~oard in the matter of complaints. 
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A) This was true in the initial stages of the complaint 

process and an effort was being made to make the process 

work. The comment that it does not meet requirements 

of law could reflect the difference we have the the 

interpretation of ARS 32-1263. 

4)  The report stated that the Board does not utilize the services 

of the office of the Attorney General, and does not involve the 

attorney in the complaint process. 

A) First, the Board does utilize the services of the 

Attorney General in all aspects of their service as legal 

advisors, prosecutors and creators of opinions. In the 

process of performing their duties, the attorneys represent 

multiple agencies, not only in daily legal matters, but 

in administrative hearings and in court. There has to 

be a limit to the possible involvement that any attorney 

can contribute to the individual agency considering other 

I, demands on his time. 

This part of the report also indicated that the Executive Secretary prepared a 

notice of hearing and complaing and the attorney had to rewrite the complaint 

because it was not stringent enough. 

A )  In response to that, you should know that the attorney 

prepares or reviews every notice of hearing and complaint and 

every finding of fact, even though it is over the secretary's 

signature. The attorney has access to all the material 

concerning the case that the secretary has, plus the 

advantage of legal training to know how to analyze the 

complaint, transcripts of the interview and any evidence 

that is available, and to whom he should speak to gain 

expert professional advice. 

5) Another response is in the area of comments in the report concerning 

restricted permit holders and their eligibility for regular licensure 

and legislative counsel's opinion concerning that matter. 

A) Legislative counsel expressed some doubt about whether the 

Board could require additional testing of restricted permit 

holders for regular license but neglected to indicate the 
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two sections of Arizona's Revised Statutes in which 

the legislature pointed directly to examination of 

restricted permit holders. 

ARS 32-1232 ( B )  states: 

B. Each candidate shall make written application 

to the secretary accompanied by the examination 

fee fixed by the Board, at not to exceed two 

hundred dollars, which shall not be refunded. 

The fee provided in this subsection shall be 

waived for candidates who are holders of valid 

restricted permits. 
(Emphasis added) 

ARS 32-1239 (a) states as follows: 

(a) That applicant understands and acknowledges 

that if his employment by the charitable dental 

clinic or organization is terminated prior to 

the expiration of his restricted permit, his 

restricted permit will be automatically revoked 

and he will voluntarily surrender the permit to 

the Board and will no longer be eligible to prac- 

tice unless or until he has satisfied the require- 

ments of section 32-1237 or has successfullv passed 

the examination as provided in this article. 
(Emphasis added) 

It would appear that the legislature gave full consideration to this matter and 

felt that a restricted permit holder must be employed in a charitable institution 

which would provide a form of supervision and an acceptance of responsibility 

by that institution. The foregoing citations indicate that the legislature 

provided for restricted permit holders to be examined, exempting the holder only 

from the fee. I am sure legislative counsel had adequate opportunity to review 

this law when it was under consideration. 

6) The report also implied that upon a change in the law governing 

the number of hygienists, under the supervision of a dentist, that 

the Board subverted legislative intent by reinstituting a restrictive 

number. 

A )  The facts are that the law, ARS 32-1289 prior to 
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1974, said in part: 

. . . No licensed dentist shall have more than one 
such hygienist under supervision at one time . . . . 

(emphasis added) 

When the law was amended in 1974, the number restriction 

was removed and a new paragraph was added in 32-1207 (A-1) 

to read as follows: 

(a) Regulation of auxiliary personnel shall be 

based upon the degree of education and training 

of such personnel, the state of scientific 

technology available and the necessary degree 

of supervision of such personnel by dentists. 
(emphasis added) 

D It appears that the legislature removed the mandatory requirement of one hygienist 

and left the decision to the Board. The Board's assessment was that the necessary 

supervision required precluded more than two hygienists being under supervision of 

a dentist at one time. That constitutes a doubling of the number of hygienists 
B allowed without consideration of additional allowable duties for assistants and 

expanded functions for hygienists, all of which place demands on the dentists 

supervisory responsibilities. 

7 )  The report also mentions the advisability of a Health Occupations 

Council in lieu of the individual Board process. 

A) Over the last seven or eight years, much legislative 

time has been consumed in the consideration of umbrella 

type agencies in the regulatory field. In fact, the 

joint committee on health occupations had numerous 

hearings during this past summer. There has not 

appeared on the scene any definitive evidence, to 

our knowledge, that an umbrella type agency creates 

any special benefit for the state or its citizens. 

If the Sunset process, which we are all in favor of, 

works in the manner the legislature intended, the 

efficiency and ability of the agencies should improve 

to the point where a health council would only be 

redundant and costly to the taxpayer. 



Douglas Norton, Auditor General 
September 2 1 ,  1979 
Page 10 

8 )  Another i tem i n  t h e  r e p o r t  had t o  do wi th  t h e  c r e d e n t i a l i n g  

process  of l i censu re .  

A )  The primary reason t h a t  t h e  method has not  been. 

adopted is t h a t  t h e  Board i s  no t  convinced t h a t  . 

c r e d e n t i a l s  a r e  an adequate method of determining 

t h e  a b i l i t y  of a  p r a c t i t i o n e r  t o  perform i n  the  b e s t  

i n t e r e s t s  of t h e  pub l i c .  

B )  The Board has  f e l t  t h a t  our  records  were e x c e l l e n t  

when compared t o  o t h e r  s t a t e s '  systems and were no t  

assured t h a t  we could ob ta in  adequate information.  

You have pointed ou t  i n  your r e p o r t ,  t h a t  i n  your opin ion ,  

our  records  were n o t  adequate and t h a t  malprac t ice  

cases  went on without  knowledge of t h e  Board, and t h a t  

t h e  p ro fe s s iona l  a s s o c i a t i o n  d id  no t  make t h e  Board 

aware of complaints aga ins t  members. Your r e p o r t  

tends t o  be t h e  most severe indictment  aga ins t  t he  

c r e d e n t i a l i n g  system t h a t  we have seen t o  t h i s  p o i n t .  

9 )  F i n a l l y ,  t h e  r e p o r t  mentions t h a t  Arizona has t e n  pe r  cen t  l e s s  

a c t i v e  d e n t i s t s  p e r  popula t ion  than  the  n a t i o n a l  average. 

A )  Attached i s  a  l i s t  of c i t i e s  and count ies  

i n  t h e  s t a t e  and t h e  number of p r a c t i t i o n e r s  

c u r r e n t l y  l icensed  and recorded i n  t h a t  community. 

You w i l l  note  t h a t  i n  t h e  populat ion c e n t e r s  

of t h e  s t a t e ,  almost unanimously t h e r e  a r e  more 

d e n t i s t s  pe r  c a p i t a  than t h e  n a t i o n a l  average. 

Our g r e a t e s t  problem which i s  c o n s i s t e n t  through- 

ou t  t he  United S t a t e s ,  no t  only f o r  d e n t i s t s  bu t  

f o r  phys ic ians ,  i s  a  mal -d is t r ibu t ion  problem, 

and t h a t  i s  slowly changing i n  Arizona s i n c e  t h e r e  

a r e  l e s s  oppor tun i t i e s  i n  t he  major c i t i e s ,  new 

p ro fes s iona l s  a r e  now g r a v i t a t i n g  t o  t h e  smal le r  

and r u r a l  communities. 

The Board wishes t o  express  i t s  app rec i a t ion  t o  t h e  Auditor General and h i s  s t a f f  

f i r s t  f o r  t h e i r  open minded approach t o  t h i s  process  and i n  g iv ing  us an oppor tuni ty  
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t o  respond t o  t h e  r e p o r t .  

Although t h e r e  a r e  many p o i n t s  upon which we d i s a g r e e ,  we be l i eve  t h a t  t h e  aud i t i ng  

s t a f f  was a t tempt ing  t o  perform i t s  l e g i s l a t i v e  mandate t o  the  very  b e s t  of i t s  

a b i l i t y  and t h e  Board has a l r eady  p r o f i t e d  by t h e  suggest ions and f ind ings  of 

8 t h e  aud i t i ng  s t a f f .  We f e e l  t h a t  t h i s  i s  t h e  u l t ima te  purpose of t h e  Sunset 

Leg i s l a t i on  and cannot he lp  bu t  enhance t h e  s e r v i c e s  t o  t h e  c i t i z e n s  of  Arizona. 
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NUMBER OF NUMBER O F  

C I T Y  P O P U L A T I O N  D E N T I S T S  H Y G I E N I S T S  RAT I0 
P R A C T I C I N G  P R A C T I C I N G  

A J O  6 ,100 1 0 6100-1 

A L P I N E  

APACHE J U N C T I O N  

I) 
AVONDALE 

BENSON 

BUCKEYE 3 ,500 2 0 1750-1 

BULLHEAD C I T Y  
- 

CAMP VERDE 

C A R E F R E E  1 ,000 2 0 500-1 

CASA GRANDE 1 4 , 2 5 0  7 2 2 0 3 5 - 1  

CAVE C R E E K  

CHANDLER 

C O O L I D G E  
I) 

C O R N V I L L E  

COTTONWOOD 3 ,780 4 0 945-1 

DOUGLAS 1 2 , 6 2 0  5 1 2 5 2 4 - 1  

EAGER 
I) 

F L A G S T A F F  . -, - *'" .* 
FLORENCE 3 ,130  L I 0 1565-1 

CT.  FIUACHUCA 1 ,000 1 0 1000-1 

F O U N T A I N  H I L L S  
I, 

GANADO 

G I L B E R T  3 ,800 2 0 1900-1 

GLENDALE 
* 

GLOBE 
I) 

GOODYEAR 

GREEN VALLEY 4 , 7 5 0  3 0 1583-1 

FIOLBROOK 
I) 

J O S E P H  C I T Y  

LAKE IIAVASU C I T Y  1 0 , 2 7 5  5 1 2055-1 
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NUMBER OF NUMBER OF 
CITY POPULATION DENTISTS HYGIENISTS RATIO 

PRACTICING PRACTICING 

LAVEEN 

LITCHFIELD PARK 

MARICOPA 0 1 ------ 

NOGALES 

ORACLE 

OR0 VALLEY 

PAGE 

PARADISE VALLEY 

PARKER 

PATAGONIA 

PAYSON 

PEORIA 

PHOENIX 
-, . - *  
P IMA 

PRESCOTT 
. ' " - * "  ---+ 
RED ROCK 

RIVIEHA 

SAFFORD 

SAN MANUEL 

SCOTTSDALE - - * * 
SEDONA 

SHOW LOW 

SIERRA VISTA 

SKULL VALLEY 

SNOWFLAKE 

SPRINGERVILLE 

ST. .JOHNS 

SIJN CITY 

TEMPE . __ ..-. - 1 
THATCHER 

TOLLESON 

TUCSON 
'-.-n----r 

WEST SEDONA 

WILLIAMS 
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NUMBER OF NUMBER OF 
CITY POPULATION DENTISTS HYGIENISTS RATIO 

PRACTICING PRACTICING 

WILLCOX ' WICKENBURG 
YOUNG 

YOUNGTOWN ' YUMA 
TOTAL DENTISTS IN ARIZONA 1,180 

TOTAL HYGIENISTS IN ARIZONA 572 

NATIONAL RATIO OF DENTISTS TO POPULATION APPROXIMATELY - 1950 TO 1 
ARIZONA RATIO OF DENTISTS TO POPULATION BASED UPON 2,270,000 POPULATION EQUALS - 1924 TO 1. 
THIS FIGURE INCLUDES THE INDIAN POPULATION WHICH IS GENERALLY NOT TREATED BY PRIVATE DENTISTS. 

POPULATION STATISTICS PROVIDED BY THE DEPARTMENT OF ECONOMIC SECURITY DATED JULY 1, 1976. 

8 DENTAL POPULATION STATISTICS FROM DENTAL EXAMINERS RECORDS TO OCTOBER 10, 1978. 

NUMBER OF DENTISTS PRACTICING MAY INCLUDE SOME WHO HAVE NOT ADVISED THE BOARD THAT THEY ARE 
NOW INACTIVE: EVEN THOUGH THEY KEEP THEIR LICENSE CURRENT. 

TOTAL DENTISTS IN-STATE 1,180 TOTAL HYGIENISTS IN-STATE 572 
8 TOTAL DENTISTS OUT-OF-STATE 760 TOTAL HYGIENISTS OUT-OF-STATE - 3 54 

TOTAL LICENSEES 1,940 TOTAL LICENSEES 926 

THERk: ARE ALSO 160 PART-TIME OFFICES LOCATED THROUGHOUT THE STATE. 

8 



NUMBER OF DENTISTS BY COUNTY 

AS OF OCTOBER 10, 1978 

APACHE COCHISE 
POPULATION - 72,700 

COCONTNO 
POPULATION - 42,400 

Alpine 1 

Eager 1 

Ganado 1 

Springerville 2 

St. Johns 1 

POPULATION - - 66,300 

Flagstaff 2 5 Benson 1 

Bisbee 4 Page 2 

Douglas 5 

Ft. Huachuca 1 

Sedona 7 

Williams 1 

Sierra Vista 9 

Willcox 3 

GILA - 
POPULATION - 33,200 

Globe 5 

Miami 1 

Payson 2 

Young 1 

GRAHAM 
POPULATION - 21,600 

GREENLEE 
POPULATION - 11,500 

Clifton 

Morenci Safford 9 

MAHICOPA 
POPULATION - 1 , 270,000 

Phoenix 

Scottsdale 

Sun City 

Tempe 

Wickenburg 

Youngtown 

PI MA 
POPULATION - 

Ajo 

Green Valley 

Tucson 

Avondale 1 

Buckeye 2 

Carefree 2 

Cave Creek 1 

Chandler 7 

Fountain Hills 1 

Gilbert 2 

Glendale 3 8 

Goodyear 2 

Litchfield Park 3 

Mesa 80 

Paradise Valley 3 

MOHAVE 
POPULATION - 42,300 

NAVAJO 
POPULATION - 61,100 

Bullhead City 1 

Kingman 7 

Lake Bavasu City 5 

Riviera 2 

Holbrook 

Lakeside 

Pinetop 

Show Low 4 

Snowflake 3 

Winslow 3 
PINAL 
POPULATION - 88,700 SANTA CRUZ 

POPULATION - 16,800 
YAVAPAI 
POPULATION - 50,500 

Apache Junction 2 
Camp Verde 2 

Casa Grande 7 

Cooldige 2 
Cottonwood 4 

Prescott 2 2 

West Sedona 2 (I 
Florence 2 

YUMA - 
POPULATION - 71,800 Kearny 

Oracle Parker 1 

San Manuel 2 Yuma 20 
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x++ PUBLIC MEETING OF THE BOARD OF EXAMINERS *% 
** EXPANDED DUTIES AND GENERAL ANESTHESIA ++++ 

On September 17th ,  1977 the  Board of Examiners w i l l  hold a public  meeting i n  the  Department 
of Transportat ion Building Auditorium, a t  the  Southwest corner of 17 th  Avenue and Madison, 
beginning a t  8 :00  A.M., concerning the  matter  of the  Expanded Duty Dental Hygiene Education 
Program. The Board des i res  t o  have input  from a l l  concerned with t h i s  i ssue .  The second issue  
on the agenda w i l l  be the  matter of r egu la t ion  of the  use of General Anesthesia i n  the  den ta l  
o f f i c e .  The Board had pre l iminar i ly  adopted r u l e s  s i m i l a r  t o  those i n  use i n  t h e  S t a t e  of 

mhio .  The Board des i res  input  from a l l  who a r e  concerned wi th  t h i s  i ssue .  

This meeting is an informational meeting s o  t h a t  the  Board can make decisions on r u l e s  with 
the  knowledge of how the  professions f e e l  about these  matters .  The only decision t h a t  could 
possibly come from t h i s  p a r t i c u l a r  meeting is the  decis ion  t o  prepare f o r  a  r u l e s  change and 
adoption meeting, which by law cannot be held without a t  l e a s t  20 days no t i ce  p r i o r  t o  the  

meet ing .  

I f  you f e e l  you cannot at tend t h i s  meeting, the  Board would be happy t o  consider  any w r i t t e n  
comments s e n t  t o  t h i s  o f f i c e  p r i o r  t o  the  meeting of the  17th .  

) +HW NEW APPOINTMENTS TO THE BOARD 

For those of you who may not be aware, Governor Raul Castro appointed D r .  William J. Polson 
of Tucson t o  f u l f i l l  the  remaining term of D r .  Dale E. Sh i r l ey ,  who resigned l a s t  September. 
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D r .  Jlm G. Yount, of Tempe, was appointed for  e s i x  year term t o  replace D r .  Ralph L. 
Koerner, whose regular  term expirea Eecember 31, 1976. The f ive year term was increased t o  s i x  
years ::hrn the l e g i s l a t u r e  p8ssGd s n  amendment t o  the dental  prac t ice  a c t  which a l s o  added the 
l a y  member t o  the Eoard. 1.r. Mat Wheeler, the l a y  rcember anpointed, has served e f f i c i e n t l y  and 
wel l  s ince beconling a Board member l a s t  September and has become krr~wledgeable i n  the areas of 
concern, t o  the Board, i n  the dental  profession and has been a f a i r  and impart ial  adjudicator 
i n  the hearings t h a t  have taken place before the  Board. 

a 

H* RALPH KOERNER CWPLETES TERM ++w 

D r .  Ralph L. Koerner completed h i s  t e r n  of f ive  yaars with the  Board on December 31, 1977. a 
The Board wishes t o  express i t s  deepest appreciat ion t o  Ralph f o r  the  leadership,  guidance 

and tremendous e f f o r t  expended while he was on the Board. The Eoard and the dental  profession 
a r e  b e t t e r  f o r  the  energies and a b i l i t i e s  of Ralph. H i s  s k i l l s  a s  an adjudicator  have earned 
the Board a f ine  reputa t ion  among the  many at torneys of the  Attorney General 's o f f i c e  and h i s  
ins igh t  i n t o  the needs of the profession have been instrumental i n  the  developing of many of 
the ru les  changes and examination changes t h a t  have given Arizona a f ine  na t ional  and regional 
reputat ion.  

Idany thanks Ralph f o r  your contr ibutions.  

*nn CAUTION I N  PRESCRIBING DRUGS * 
There have been a nunber of incidents  t h a t  have come t o  the a t t e n t i o n  of the Board concern- 

ing  the  improper and i l l e g a l  prescribing of drugs. Arizona's Pharmacy Law s p e c i f i c a l l y  s t a t e s  
a s  follows: 

"A R.S.  32-1007. Profession Use of Narcotic Drugs. (I 

A .  A physician, osteopath o r  a d e n t i s t ,  i n  good f a i t h  and i n  the  course of 
h i s  professional prac t ice  only, m y  prescribe,  administer and dispense 
narcot ic  drugs, o r  he may cause the same t o  be administered by a nurse 
o r  i n t e r n  under h i s  d i rec t ion  and supervision." a 

If you e re  prescribing,  administering o r  dispensing narcot ic  drugs t o  s t a f f ,  f r iends,  family 
o r  anyone not under your care f o r  dental  treatment and not a pa r t  of t h a t  denta l  treatment, you 
a re  v io la t ing  Arizona and Federal Narcotic Laws. 

The Pharmacy Board would a l s o  l i k e  t o  bring t o  your a t t en t ion  t h a t  Dextropropoxyphene 
( ~ a r v o n ,  L i l l e y )  is now a C - I V  drug. That includes a l l  drugs containing dextropropoxyphene. I f  
you should have dextropropoxyphene on hand you should inventory it and keep the inventory f i l e d  
fo r  revley by the Drug Enforcement Agency and the  Department of Rlbl ic  Safe ty  o r  the  S t a t e  Board 
of Pharrnacy i f  they wish t o  review it. Dispensing physicians should keep a record of the  d i s -  
pensing and r ece ip t  of t h i s  drug as they do o ther  C - I 1 1  and C-N drugs. 

a 
** RADIOLOGY CERTIFICATION FOR ASSISTANTS * 
The Board of Examiners upon request of Pima College and d e n t i s t s  i n  the  s t a t e ' s  Southern 

D i s t r i c t  have delayed the enforcement date f o r  c e r t i f i c a t i o n  i n  radiology f o r  a s s i s t a n t s  who 
take X-rays t o  NOVEMBER 1, 1977. After  t h a t  date a very concentrated enforcement program w i l l  
take place with no o f f i c e  i n  the s t a t e  exempt from a v i s i t  by a representat ive of the Board. (I 
Rumor has it t h a t  statements have been made i n  outlying areas tha t  i t  r e a l l y  doesn ' t  matter 
because the Board won't come way up, out ,  over o r  down here t o  see whether we have a c e r t i f i c a t e .  
Please be advised t h a t  c o m i t i e s  w i l l  be v i s i t e d .  
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The schools are  a l l  prepared t o  maintain t h i s  as an ongoing program s o  t h a t  new employees 
can qualify for  c e r t i f i c a t i o n .  

There i s  a l s o  the question of whether a s s i s t a n t s  under the age of 18 may take X-rays. The 
Arizona Atomic Energy Commission, a s  p a r t  of t h e i r  o f f i c i a l  r u l e s ,  has a spec i f i c  ru le  fo r  

h l l o w a b l e  exposure t o  those under 18, as follornrs: 

"Sect ion C .104. Exposure of Minors. 

( a )  No l icensee  o r  r e g i s t r a n t  s h a l l  possess, use o r  t rangfer  sources of 
r ad ia t ion  i n  such a manner as  t o  cause an individual  within a r e s t r i c t e d  
area,  vho is under 18 years of age, t o  receive i n  any period of one ca l -  
endar quar ter  from a l l  sources of r ad ia t ion  i n  such l i c e n s e e ' s  o r  regis -  
t r a n t ' s  possession a dose i n  excess of t e n  percent of the l i m i t s  speci f ied  
i n  the  t ab le  i n  paragraph (a of Sect ion  C.101." 

"Section C . l O 1 .  Exposure of Individuals t o  Radiation i n  Restr icted Areas. 

(a)  Table: 

Whole body; head and trunk;  
ac t ive  blood forming organs; 
l e n s  of eyes; o r  gonads. 

Hands and forearms; f e e t  and 
ankles. 

Rems i n  Calendar Quar ter  

Skin of whole body 7 3 

* ACTIVITIES OF THE BOARD W+ 

During the  l a s t  f i s c a l  year,  July 1, 1976 t o  June 30, 1977, the Board has been involved i n  
many a c t i v i t i e s ,  a s  follows: 

B Regular business meetings: There were 9 meetings ca l l ed  f o r  t h i s  purpose. 

Examinations: January examination, 57 d e n t i s t s  and 33 hygienists  applied f o r  
l icensure  and of those 34 d e n t i s t s  and 26 hygienists  were l icensed.  

June examination, 84 d e n t i s t s  and 93 hygienis ts  applied f o r  
l icensure  and of those 55 d e n t i s t s  and 71 hygienists  were l icensed.  

Informal interviews and hearings: 

Hearing 
Hearing 
Informal 

B Informal 
Informal 
Hearing 
Hearing 

Hearing 
B 

Hearing 

Wayne L. Jensen 
Pat r ick  Ryan 
William Daly 
Richard Flores 
Robert Xopp 
Robert Bobo 
Francis Marinangeli 

Wilfred Al ter  

Wilhelm Wilk 

Unprofessional Conduct - 60 days suspension and probation 
Unprofessional Conduct - Suspension and probation 
Unprofessional Conduct - Censure and probation 
Unprofessional Conduct - Matter closed 
Unprofessional Conduct - Censure 
Unprofessional Conduct - Censure and probation 
Reinstatement of l i cense  granted upon successful  comple- 
t i o n  of Board examination f o r  l icensure  
Unprofessional Conduct as a Board Member - Charges 
dismissed 
Appeal on f a i l u r e  of Board examination for l icensure  - 
Board re jec ted  appeal 



W COURT ACTION IN DENTURIST FUTTER W 

A .  A jury t r i a l  i n  the  matter of charges of contempt of court  against  the-Apache Denture 
Cl in ic  w i l l  be held i n  Judge Hyderts Court on September 12,  1977. A Supreme Court reversa l  of 
Judge Hyderts o r ig ina l  decision caused an order t o  be issued c los ing the  Apache Denture Cl in ic .  
The Apache Denture Cl in ic  has opened a second shop on South Central  Avenue which w i l l  come • 
under the closure order. 

B. Judge Howard Peterson has issued a f i n a l  order c los ing the  following denture shops: 
Walter Caldwell - Arizona Denture Cl in ic ;  William Whalen, Gerald-Campbell - Arizona Denture 
S p e c i a l i s t s ;  Joe Cahil l  - Cahi l l  Denture Studio;  Robert Larsen - Colonial Denture Lab (Lake 
Havasu Ci ty)  ; James Fauci - Jim's Denture Cl in ic ;  Kenneth Coll ins - Mesa Denture Clinic ; • 
Nilo Sanders - Northwest Denture Cl in ic ;  Sture  Wikstrome - Suntown Denture Cl in ic ;  Richard 
Thomas - Thomas Denture Studio;  and Dominic Fauci - Valley Denture Cl in ic .  

C .  Coconino County Court has ordered the  Flags taf f  Denture Cl in ic  closed with a permanent 
injunction.  John Rockwood and Dwayne Peterson, the  defendants i n  the  case,  have l e f t  the  
comuni ty  and t h e i r  whereabouts a re  unknown. 

D. The following persons s t i p u l a t e d  t o  an agreement t h a t  they o r  t h e i r  labora tory  would 
not do those pract ices  t h a t  cons t i tu tes  den t i s t ry .  Goetz Kuchulies, Michael Kovics, Vincent 
Blenkle and Robert Weinstein. A s t i p u l a t i o n  means t h a t  the individual  accepts the agreement 
with no l e g a l  decision being made as  t o  g u i l t  o r  innocence i n  the  matter.  

a 
The Board of Dental Examiners has a s t a t u t o r y  obl igat ion t o  follow up a l l  reported o r  

discovered incidences of v io la t ion  of the  law governing the  p rac t i ce  of d e n t i s t r y  and t h i s  in- 
cludes v io la t ions  of the law by professionals  pract ic ing t h i s  profession and t h e i r  anc i l l a ry  
personnel. A l l  members of the  dental  team should famil iar ize  themselves with the provisions 
bf the  law and the  ru les  of the Board which ca r ry  the  weight of law. 

*- CHANGES I N  ARIZONA DENTISTRY - 
The Board is sure t h a t  every professional  is aware of the  great  pressures t h a t  are  being 

exerted on the profession from every quar ter  from the Federal t o  the  S t a t e  Government and from 
a n c i l l a r y  personnel t o  the i l l e g a l  operators. There are going t o  be many changes i n  d e n t i s t r y  a 
i n  the future and the aoard des i res  the profession's  support i n  the decisions t h a t  must be 
made now and i n  the  fu ture .  

The Board's operat ing cos ts  have been climbing and more personnel a re  needed, both l e g a l  
and invest igatory.  The Board hopes it has your support when it goes t o  the  l e g i s l a t u r e  i n  
January and asks f o r  an increase i n  the  s t a t u t o r y  l i m i t  of the r e g i s t r a t i o n  fees.  The Board 
w i l l  probably ask fo r  a top  l i m i t  of $150.00 f o r  d e n t i s t s  and $75.00 f o r  hygienists ,  although 
any i n i t i a l  increase w i l l  be i n  the area of t e n  t o  twenty do l l a r s .  I f  you would l i k e  t o  o f f e r  
comments on t h i s  please f e e l  f r ee  t o  contact  the  Board o f f i ce  o r  wri te  a l e t t e r  t o  the Board 
concerning t h i s .  Your support would be most welcome. 
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MEMORANDUM 

OFFICE OF THE 

atf ornrg 6onard 
STATE CAPITOL 

?&apnix, &rizana B3DO7 

January 19, 1978 

B R U C E  E.  BABBITT 
A T T O R N E Y  G E N E R A L  

TO: Chiropractic Boar 
Dental Board 2 
Fdliera: Eaai-Z 

Naturopathic Board 
Nursing Care Institution 

Administrators Board 
Opticians Board 
Optometry Board 
Osteopathic Board 
Physical Therapy Board 
Podiatry Board 
Psychology Board 
Veterinary Board 
Technical Registration Board 

FROM: Assistant Attorneys General 
David W. Ronald, Gary L. Sheets, 
Michael W. Sillyman 

RE: Investiqative Services 

A meeting has been set for February 1, 1978, at 8:30 
a.m. in the Hearing Room, Second Floor, 1688 West Adams, 
Phoenix, with Mr. Mark May of the State Purchasing Office, 
to discuss the possibility of the State contracting to 
provide investigative services for selected state agencies. 

It would be our recommendation that representatives 
from each of the above-named Boards attend this meeting so 
that all concerned may discuss the feasibility of "pooling" 
the respective agency's investigative services needs. SucF 
an-arrangement may possibly ameliorate the above agencies' - 

A representative of this office will attend. 
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APPENDIX I 

M E M O  
TO: Douglas R. Norton, Auditor General 

FROM: Arizona Legislative Council 

RE: Request for Research and Statutory Interpretation (0-79-24) 

April 28, 1979 

This is in response t o  a request submitted on your behalf by Gerald A. Silva in a 
memo dated March 30, 1979. 

FACT SITUATION: 

In 1974, t he  Arizona Legislature established a s ta tu tory  scheme by which t h e  
s t a t e  board of dental  examiners could issue restricted permits t o  pract ice  dentistry (Laws 
1974, chapter 74, section 12). The board has t h e  discretion t o  issue such permits for a 
limited period of t ime  without examination or payment of a f e e  (Arizona Revised Statutes  
section 32-1238). Any person of good moral charac te r  who has a diploma from a 
recognized dental school or who has  been a licensed dentist  for five consecutive years  in 
an American s t a t e  or terr i tory or a foreign country which has dental educational and 
practice standards acceptable t o  t h e  board may apply for  a restr ic ted permit upon 
furnishing evidence: 

I, 1. Of a pending cont rac t  with a recognized charitable dental clinic or 
organization offering f r ee  dental services or services at a r a t e  sufficient t o  cover supplies 
and overhead. 

2. That t he  applicant will receive no compensation for his dental  services a t  t h e  

I) 
dental clinic or organization. 

3. That he has a dental license issued by another American state or terri tory or 
t he  District of Columbia. 

4. That for  th ree  years prior to t h e  application he  has engaged in t h e  act ive 

I) practice of dentistry, an  approved dental residency training program or  equivalent 
postgraduate training and tha t  t h e  board is otherwise satisfied of his competence and 
proficiency t o  practice dentistry (Arizona Revised Statutes  section 32- 1237). 

In order t o  receive compensation for t he  pract ice  of dentistry in Arizona, a 
person must take an examination on theory and clinical proficiency (Arizona Revised 
Statutes section 32- 1233) and receive a license from t h e  board (Arizona Revised Statutes  
section 32-1261). The board has discretionary authority t o  waive t h e  examination 
requirement (Arizona Revised Statutes  section 32- 1235). 

QUESTIONS PRESENTED: 

a 1. If protection of t he  public is served by allowing a dentist, licensed in another 
state,  t o  be issued a restricted permit t o  pract ice  dentistry for a charitable organization 
without passing the  Arizona examination, can the  same dentist  be  required t o  pass t he  
Arizona examination before being licensed t o  practice dentistry for a profit? 



2. Does Arizona Revised S t a t u t e s  section 32-1237 provide equal  protection 
under t h e  law for  t h e  indigent persons who a r e  provided denta l  c a r e  in char i table  clinics 
by res t r ic ted permi t t ees  who have f io t  complied w i t y  a l l  t h e  requirements  t o  become 
licensed dentists  in Arizona? 

ANSWERS: 

1. No. 

2. Yes. 

1. The Legislature clearly has  author i ty  t o  regula te  t h e  p rac t i ce  of t h e  medical 
arts .  However, as t h e  Arizona Supreme Cour t  held in S t a t e  v. Borah, 51 Ariz. 318, 322, 76 
P.2d 757 (1938): 

l g h e s e  regulations must be  reasonable and bear some relation t o  t h e  end 
o r  object  t o  be  a t ta ined,  which is t o  p ro tec t  t h e  public f r o m  being 
mis t reated o r  misled by incompetent  or  unscrupulous practi t ioners.  

The test of reasonableness of a regulation is always whether o r  no t  it is reasonably 
necessary and appropr ia te  for t h e  protection of t h e  public health. Id. a t  p. 323. T h e  issue 
presented by this request  is, then, whether  o r  no t  t h e  denta l  e x a m x a t i o n  requirement  is 
reasonably necessary and  appropriate fo r  t h e  protection of t h e  public heal th  once a 
dent is t  qualifies for  t h e  res t r ic ted permit. 

Traditionally, t h e  state has  required a license for t h e  p rac t i ce  of ce r ta in  
occupations which a f f e c t  t h e  public in teres t .  A common requisi te fo r  t h e  issuance of a 
l icense has  been t h e  passage of a n  examination designed t o  test competency and 
proficiency. The possession of a license f rom t h e  state has  been a sign of protect ion t o  
those  members of t h e  public who had prospective dealings with t h e  licensed professional. 
Unti l  1974, Arizona followed this tradit ional  scheme of examining and  licensing dentists  
prior t o  their  c o n t a c t  with t h e  general  public. Indeed, t h e  Supreme Court  commented:  

The purpose and  t h e  only justification of t h e  various s t a t u t e s  regulating 
t h e  p rac t i ce  of medicine in i t s  d i f fe ren t  branches is t o  p r o t e c t  t h e  public 
against those  who a r e  n o t  properly qualified t o  engage in t h e  healing a r t ,  
and one who is no t  licensed under such s t a t u t e s  i s  conclusively presumed 
t o  be unqualified (Batty v. Arizona S t a t e  Dental  Board, 57 Ariz. 239, 254, 
112 P.2d 870 (1941)). 

This s t a t u t o r y  scheme and underlying presumption were  a l t e red  in 1974 by the  
enac tment  of denta l  p rac t i ce  standards which did not  require t h e  applicant t o  pass an  
examination or rece ive  a license under c e r t a i n  circumstances.  The  new s tandards  were  
deemed sufficient  by t h e  Legislature t o  allow dent is ts  licensed e lsewhere  t o  p rac t i ce  their  
t r a d e  in Arizona on members  of t h e  general  public, with t h e  proviso t h a t  den t i s t s  would be  
unable t o  profit f rom the i r  practice.  A holder of a res t r ic ted permi t  is subject  t o  a l l  of 
t h e  provisions of Ti t le  32, chapter  1 1, Arizona Revised Sta tutes ,  applicable to licensed 
dent is ts  and may engage  in any act iv i ty  t h a t  a licensed dentist  may engage in excep t  t h a t  
a permit  holder may no t  charge for his services  (Arizona Revised S t a t u t e s  section 
32-1239). A dentist  who holds a res t r ic ted permit  is, pursuant t o  th is  s t a t u t o r y  scheme, 



presumed t o  be qualified t o  se rve  t h e  general  public. Once a person sa t is f ies  t h e  
minimum standards t o  receive  a res t r i c ted  permit  w e  fa i l  t o  see how t h e  passage of a n  
addit ional  examination is "reasonably necessary and appropr ia te  for t h e  protect ion of t h e  
public health." Borah, supra, at p. 323. Indeed, t h e  only function t h a t  t h e  examination 
appears  t o  serve  when a person holds a res t r i c ted  permi t  is t o  bar t h a t  person f r o m  e n t r y  
in to  a profit-making position. The refusal  t o  allow a holder of a res t r ic ted permi t  t o  
charge  for services unless t h e  denta l  examination is passed t h e  profi ts  of exist ing 
license holders ra ther  than t h e  heal th  of t h e  general  public. The imposition of a n  
examination requirement upon a dent is t  who qualifies for  a res t r i c ted  permit  is, in our  
opinion, unreasonable under t h e  Borah test as unnecessary t o  p ro tec t  t h e  public health.  

2. The equal protection c lauses  of federa l  and s t a t e  consti tutions require  t h a t  
s t a t u t e s  passed pursuant t o  t h e  state's police power have some na tu ra l  and  reasonable 
basis and  relationship t o  t h e  object  t o  be  accomplished and cannot  be  discriminatory,  
capricious o r  unreasonable. S t a t e  v. Norcross, 26 Ariz. App. 115, 117, 546 P.2d 840 
(1976). Ostensibly, t h e  objective of t h e  Arizona Legislature, by passage of Laws 1974, 
chap te r  74, section 12, was t o  increase  t h e  availability of denta l  services  t o  those  who 
might otherwise no t  be able  t o  obtain o r  af ford  such services. Arizona Revised S t a t u t e s  
sect ion 32-1237 provides a means t o  increase  t h e  number of practicing dent is ts  in Arizona 
whose services  a r e  available t o  t h e  public at l i t t l e  o r  no  cost. Those dent is ts  who obta in  a 
res t r i c ted  permit  a r e  deemed t o  b e  qualified sufficiently t o  p ro tec t  t h e  public health.  W e  
a r e  unable t o  determine whether t h e  r ights  of those  persons who uti l ize t h e  se rv ices  of 
char i table  denta l  clinics o r  organizations have been a f f e c t e d  in a discriminatory,  
capricious or  unreasonable manner. People a r e  no t  prevented f rom seeing l icensed 
dent is ts  nor a r e  licensed dent is ts  precluded f r o m  providing f r e e  o r  low cos t  services.  This 
s t a t u t e  does  n o t  prescribe who may ut i l ize  t h e  faci l i t ies  of f r e e  or low cost  den ta l  clinics. 
While t h e  state should not  to le ra te  d i f fe ren t  levels of quality for  d i f ferent  c lasses  of 
society,  w e  have no t  been presented with any  evidence t h a t  patrons of t h e s e  den ta l  cl inics 
receive  inferior o r  substandard c a r e  as a result  of t h e  operation of Arizona Revised 
S t a t u t e s  section 32-1237. Equal protect ion does  n o t  require t h a t  a l l  persons b e  t r e a t e d  
identically but  ra ther  t h a t  d i f ferent  t r e a t m e n t  of persons similarly s i tuated be  justified by 
a n  appropr ia te  s t a t e  interest .  In th is  case t h e  state interes t  is t o  provide adequa te  heal th  
c a r e  fo r  its citizens. Its method has  been t o  enlarge  t h e  c lass  of dent is ts  avai lable  t o  
provide f r e e  or low cost  denta l  services. At  th is  t i m e  w e  a r e  unable t o  conclude t h a t  th is  
s t a t u t e  has  been implemented in a discriminatory manner violative of equal  protection.  

Perhaps t h e  equal protection issue should b e  addressed by examining t h e  e f f e c t  
of th is  state 's  s ta tutory  licensing scheme on t h e  dentists ,  no t  thei r  clients. 

CONCLUSIONS: 

1. If t h e  board of denta l  examiners  both determines  t h a t  a res t r i c ted  permi t  
applicant mee t s  a l l  qualifications and  is sa t is f ied  as t o  t h e  competence  and  proficiency of 
t h e  applicant t o  engage in dentistry,  it h a s  complied wi th  i t s  duty t o  p ro tec t  t h e  public. 
However, t h a t  a permit  holder may engage in dent is t ry  without t h e  supervision of a 
licensed dentist  in c i rcumstances  n o t  occasioned by emergency need or justified as a n  
e lement  of an  educational program f o r  prospective dent is ts  indicates  t h a t  a d i f fe ren t  
level of qualifying standard has  been established for  persons t o  engage in dent is t ry  
without taking or  passing a licensing examination.  Having established author i ty  fo r  
qualified applicants t o  be allowed to prac t i ce  dent is t ry  without a license, wha t  c a n  be  t h e  



legal  basis for t h e  continuation of an  addit ional  licensing requirement which se rves  only 
t h e  purpose of restr ict ing access t o  t h e  money-making aspect  of such pract ice?  Since t h e  
only apparent  motivation is t o  l imit  public access t o  t h e  services  of addit ional  dent is ts  
who would compete  with cur ren t  l icensees for  cl ientele,  t h e  state may not  validly sustain 
such action without a determinat ion supported by significant findings t h a t  t h e  public 
in teres t  strongly compels such res t ra ints  on t h e  operation of a f r e e  marke t  in order  t o  
ensure t h e  provision of adequa te  denta l  services. In t h e  absence of a determinat ion t h a t  
t h e  board of denta l  examiners must  res t ra in  t r a d e  t o  ensure adequa te  services w e  c a n  only # 
conclude t h a t  t h e  imposition of a n  examination requirement upon a dentist  who qualifies 
f o r  a res t r ic ted permit  appears  unreasonable as no t  necessary and appropr ia te  fo r  t h e  
protection of t h e  public health. 

2. We a r e  unable t o  de te rmine  t h a t  Arizona Revised S ta tu tes  sect ion 32-1237 
violates t h e  equal protection r ights  of t h e  patrons of f r e e  o r  low c o s t  denta l  clinics. 

cc: Gerald A. Silva 
Performance Audit Manager 



M E M O  - 

April 20, 1979 

TO: Douglas Norton, Auditor General  

FROM: Arizona Legislative Council  

RE: Request  for Research and S ta tu to ry  Interpreta t ion (0-79-23) 

This is in response t o  a request  submit ted on your behalf by Gerald A. 
Silva in a memo dated March 30, 1979. 

QUESTION PRESENTED: 

Does Arizona Revised S t a t u t e s  sect ion 32-1236 preclude t h e  Board of 
Dental  Examiners f rom implementing a s taggered registrat ion system? 

ANSWER: 

Yes. However, a s taggered registrat ion sys tem could only be  
implemented voluntarily. 

Arizona Revised S t a t u t e s  sec t ion  32-1236, subsection A s ta tes :  

A. On or  before  June  30 e a c h  year ,  every  licensed 
dent is t  shall pay an annual regis t ra t ion f e e  as determined by 
order of t h e  board but not t o  exceed  one  hundred f i f ty  dollars. 

Subsection B of this sect ion provides t h a t  a person who fails  t o  pay 
th is  registrat ion f e e  forfe i ts  his dent is t ry  license. This subsection also 
prescribes t h e  procedure and mone ta ry  penalt ies for  reinstating a forfe i ted  
license. 

Reading this section in i t s  en t i re ty ,  i t  is c lea r  t h a t  for  a dent is t  t o  be  
properly registered for t h e  coming fiscal  year ,  t h e  board must receive  a 
registrat ion f e e  f rom t h e  dent is t  on or  before  t h e  June  30th  prior t o  t h e  
f iscal  year. The e f f e c t  of sect ion 32-1236 is t h a t  a licensed dent is t  
continuing in  pract ice  has a legal  obligation t o  pay t h e  annual registrat ion 
f e e  be fore  July 1. By implication, i t  s e e m s  t h a t  t h e  registrat ion period is  
intended t o  run f rom July 1 through t h e  ensuing June  30. Unlike t h e  
s t a t u t e s  regulating barbers and cosmetologists ,  t h e r e  is no restr ict ion as t o  
t h e  ear l ies t  d a t e  when t h e  regulated person rnust pay his registrat ion fee. 
S e e  Arizona Revised S ta tu tes  sect ion 32-330 (a barber  must pay a renewal 
f e e  on or  within 30 days before  January  I )  and Arizona Revised S t a t u t e s  
sec t ion  32-529 (a cosmetologist must  pay a renewal f e e  within 30 days 
be fore  July 1). 



Thus, i t  would b e  proper for a dent is t  under Arizona Revised S t a t u t e s  
section 32-1236, subsection A t o  pay his annual registrat ion f e e  in advance- 
of t h e  coming f iscal  year. The  board could then implement a s taggered 
registrat ion sys tem for  den t i s t s  which would be  designed so t h a t  s o m e  
dent is ts  would pay the i r  regis t ra t ion f e e s  at a d a t e  earl ier  t h a n  o ther  
dentists. However, th i s  sys tem could only b e  implemented on a voluntary 
basis. The  board would have  no power t o  enforce  compliance with a 
staggered registrat ion system. The reason for  th is  is t h a t  Arizona Revised 
S t a t u t e s  sect ion 32-1236 specifically s t a t e s  t h e  deadline' (June 30th) for  
paying t h e  registrat ion fee.  A licensed dent is t  not  subject  t o  disciplinary 
restr ict ions could continue t o  p rac t i ce  dent is t ry  by paying t h e  annual f e e  as 
prescribed by lzw. In addition, this  sect ion provides t h a t  fai lure t o  pay t h e  
annual registrat ion f e e  causes  a fo r fe i tu re  of license and t h e  penalty for  
reinstating t h e  forfe i ted  license. Thus, t h e  board, in implementing a 
staggered registrat ion sys tem,  could not  mandate  an earl ier  deadline or  
prescribe a penalty if a dent is t  wanted t o  pay the  registrat ion f e e  a f t e r  th is  
deadline. 

Reading this sect ion in th is  manner,  any staggered regis t ra t ion 
system would need t h e  cooperation of licensed dentists. A problem with a 
voluntary s taggered program is t h a t  most dentists  would probably view i t  a s  
impractical .  In e f f e c t ,  what  they would b e  asked t o  do is prepay thei r  
registrat ion f e e  for  t h e  coming fiscal  year. Given t h e  choice of paying early 
or waiting until t h e  las t  possible moment,  i t  would seem tha t  most  would 
choose t h e  la t ter .  

Therefore,  if it is considered desirable t o  s tagger  t h e  registrat ion of 
dentists ,  i t  is recommended t h a t  Arizona Revised S ta tu tes  sect ion 32-1236 
b e  amended. The amendment  could: 

1. Provide fo r  t h e  annual registrat ion of dentists  by payment  of a 
registrat ion fee. 

2. Provide t h a t  t h e  board may prescribe rules t o  implement  a 
staggered registrat ion system. 

3. Provide for f o r f e i t u r e  of t h e  license for persons who fail  t o  pay on 
t h e  da te  s e t  by t h e  board and t h e  imposition of penalt ies for dent is ts  who 
wish t o  re ins ta te  t h e  license a f t e r  this date.  The penalty provision could b e  
similar t o  t h e  penalt ies t h a t  a r e  presently found in Arizona Revised S t a t u t e s  
sect ion 32-1236, subsection B. 

CONCLUSION 

The Board of Dental  Examiners could implement a voluntary 
staggered registrat ion sys tem but  could not  penalize any dentist  who refuses 
t o  follow t h e  system. 



M E M O  
TO: Douglas R. Norton, Auditor General  

FROM: Arizona Legislat ive Council 

June  6, 1979 

RE: Request for  Research and S ta tu to ry  Interpreta t ion (0-79-33) 

This is in response t o  a request  made on your behalf by Gerald A. Silva in a m e m o  
dated April 27, 1979. 

QUESTION PRESENTED: 

Would enforcement  of Arizona Revised S ta tu tes ,  sect ion 32-1261, paragraph 3 
represent a violation of state or  federal  laws regarding res t ra int  of t r ade?  

FACT SITUATION: 

The memo states t h a t  this sect ion precludes nondentists f rom equipping a denta l  
off ice  and hiring licensed dent is ts  t o  perform ac tua l  services  while t h e  owner handles only 
t h e  business end of t h e  operation and does not a t t e m p t  t o  p rac t i ce  dent is t ry  as defined in 
Arizona Revised S t a t u t e s  sect ion 32-1202. The question presented re la tes  t o  t h e  
organizational form of t h e  business of dent is t ry  as distinguished f r o m  t h e  p rac t i ce  of t h e  
profession of dentistry,  and whether such form can  validly be  regulated in th is  way by a 
state s ta tute .  

DISCUSSION: 

Arizona Revised S t a t u t e s  sect ion 32-1261 provides: 

32-1 26 1. Practicing without license; classif ication 
Except  as otherwise provided a person is guilty of a c lass  2 

misdemeanor who, without a valid l icense as prescribed-by th is  chapter:  
1. Prac t i ces  dent is t ry  or  any branch thereof.  
2. In any manner o r  by any means, d i rec t  o r  indirect ,  advertises,  

represents or  holds himself o u t  as engaged o r  ready and willing t o  for thwith  
engage in such practice.  

3. Manages, maintains or ca r r i es  on, in any capaci ty  or  by any 
arrangement ,  a pract ice ,  business, o f f i ce  o r  insti tution for  t h e  p rac t i ce  of 
dentistry, or  which is advertised,  represented or  held ou t  t o  t h e  public as 
such. 

In our opinion, this sect ion is a valid exercise  of t h e  police power, consistent  
with other Arizona s ta tu tes  mentioned below, because t h e  "business" and t h e  "practice" 
a r e  inseparably connected. The business of dentistry,  fo r  instance,  would include t h e  
maintenance of records which may conta in  privileged mat te r .  The definit ion o f  
"unprofessional conduct" contained in Arizona Revised S t a t u t e s  sect ion 32-1201 includes 



betrayal  of a professional confidence,  violation of a privileged communication,  giving or 
receiving rebates,  employing unlicensed persons, and offering t o  give away merchandise as 
a n  inducement t o  secure  patronage. If t h e  dentist  maintains t h e  business, he  is 
responsible for these  acts of unprofessional conduct,  whether commi t ted  by him o r  by his 
employee. But t h e  sanctions relat ing t o  unprofessional conduct  could not b e  applied 
against  an  unlicensed principal, whether  person o r  business ent i ty ,  who is not  practicing 
dentistry.  The employee dentist  could be  ent i re ly  f r e e  of any unprofessional conduct, 
while all of these  prohibited a c t s  might be  commi t ted  with impunity by t h e  unlicensed 
employer who is not  practicing dentistry. 

A similar provision relat ing t o  all incorporated professionals is contained in t h e  
Professional Corporation Act ,  at Arizona Revised S ta tu tes  sect ion 10-907: 

10-907. Na ture  of corpora te  act iv i ty  
A. A professional corporation may only be organized for  t h e  purpose 

and may oniy engage in t h e  rendering of one category of professional 
service. 

B. A professional corporation may render professional service  only 
through shareholders, directors,  officers,  agen t s  and employees who a r e  
themselves duly licensed in t h a t  ca tegory of professional service.  

C. No person who is not licensed in t h a t  ca tegory of professional 
service shall have any par t  in t h e  ownership, management o r  control  of t h e  
corporation, nor may any proxy t o  v o t e  any shares  of such corporation b e  
given t o  a person who is not  so licensed. (Emphasis supplied) 

Subsection C of t h a t  sect ion is necessary for  t h e  implementation of sect ion 10-905: 

10-905. Professional relationship and responsibility 
Nothing in th is  chapter  shall be  construed t o  a l t e r  any  law applicable 

t o  t h e  relat ionship between persons furnishing and receiving professional 
service,  including but not  l imited t o  liability arising therefrom,  and t h e  
shareholders of t h e  corporation shall b e  and remain jointly and severally 
responsible for  such liability. 

The principle s t a t e d  in American Medical Assn. v. United S ta tes ,  130 F.2d 233 
(D.C. Cir. 1942), affld. 317 U.S. 519 (1943), does not apply t o  Arizona Revised S ta tu tes  
sect ion 32-1261.- There  two  doctors  who had part icipated in group prepaid medical 
p rac t i ce  were  expelled f rom t h e  medical socie ty  of t h e  Dis t r ic t  of Columbia. The cour t  
found t h a t  t h e  conduct labeled "unethical" by t h e  medical society,  i.e., salaried medical 
p rac t i ce  under con t rac t ,  a f f e c t e d  doctor income much more  t h a n  pat ient  care .  The 
Arizona Revised S t a t u t e s  author ize  nonprofit denta l  service  corporations,  sect ions  20-821 
et seq., and prepaid den ta l  plan organizations, sect ions  20-1001 et seq. The restraint ,  
then,  is not upon t h e  dent is t  t o  prevent him from practicing by c o n t r a c t  through a third 
person but upon t h e  nondentist t o  prevent him from maintaining a denta l  business. The 
res t ra int  seems t o  result  in a c lea r  benefit  t o  t h e  public, s ince  s t a tu to ry  prohibitions 
agains t  defined acts of unprofessional conduct would be  hollow indeed if they  could b e  
evaded by an  unlicensed person maintaining a "business" of dentistry.  

Even if Arizona Revised S ta tu tes  sect ion 32-1261, paragraph 3 were  considered t o  
const i tu te  an ant icompet i t ive  activity,  i t  would fall  within t h e  "state action" exemption 



(See Statutory Interpretation 0-79-36 dated May 22, 1979 at pp. 2, 3) or t he  "public 
service aspect" exemption (See Statutory Interpretation 0-79-34, dated May 21, 1979, a t  
pp. 3, 4) to  the  Sherman Act. 

CONCLUSION: 

Enforcement of Arizona Revised Statutes  section 32-1261, paragraph 3 would not 
represent a violation of s t a t e  or federal laws regarding restraint of trade. 



May 22, 1979 

TO: Douglas R. Norton, Auditor General  

FROM: Arizona Legislative Council 

RE: Request  for  Research  and Sta tutory  Interpreta t ion (0-79-36) 

This is in response t o  a request  made  on your behalf by Gerald  A. Silva in a m e m o  
dated May 1, 1979. 

FACT SITUATION: 

Prior t o  issuing ce r t i f i ca tes  or licenses t o  denturists  or denta l  hygienists t h e  Board 
of Dental  Examiners must  determine t h a t  an  applicant ( I )  m e e t s  all qualif ication 
requirements, and  (2) i s  competent  and proficient. Once cer t i f ied  or licensed, however, a 
denturist or denta l  hygienist must p rac t i ce  under t h e  supervision of a licensed dent is t  (see 
A.R.S. 32-1281 (B) and  32-1294 (A) and (B), and  R4-11-42 of t h e  dental  board rules and 
regulations). 

QUESTIONS: 

(1) Is it a violation of any federal  or state res t ra int  of t r a d e  s t a t u t e  t o  prohibit 
cert if ied dentur is ts  or l icensed denta l  hygienists f rom performing tasks  for  which t h e y  a r e  
specially ce r t i f i ed  or licensed except  under t h e  supervision of a dentist? 

(2) Is it necessary fo r  t h e  reasonable protection of t h e  public t o  require cer t i f ied  
denturists t o  p rac t i ce  'under t h e  supervision of a dentist? 

(3) Is  i t  necessary fo r  t h e  reasonable protection of t h e  public t o  require  licensed 
dental hygienists t o  pract ice  under t h e  supervision of a dentist? 

DISCUSSION: 

(1) I t  is well a c c e p t e d  in t h e  common law t h a t  all contracts ,  combinations or 
agreements c rea t ing  or tending t o  c r e a t e  a monopoly o r  in res t ra int  of t r ade  a r e  contrary  
t o  public policy. More t o  t h e  point, under the  common law, any combination or  agreement  
which unreasonably suppresses competi t ion or restrains t r ade  is  illegal and void as against  
public policy, regardless of t h e  declared 
Underwriters of t h e  Pacific,  29 Cal. 2d 34, 
Brewing Company, 161 Pa. 473, 29 A. 102 
Trade Commission, 340 U.S. 231 (1 950).) 

purpose. 
172 P. 2d 
(date); and 

(See speeg le  v. Board of Fi re  
867 (1946); Nester  v. Cont inenta l  
Standard Oil Company v. Federal  

The crucia l  question, of course, i s  t h a t  of determining what const i tu tes  an 
unreasonable res t ra int  of t r a d e  since, by definition, every a c t  which involves a n  
agreement on t r a d e  in f a c t  involves a res t ra int  or regulation of such trade.  Generally,  the  
legality of t h e  combination is  t e s t e d  by t h e  ex ten t  of t h e  injurious e f f e c t  on t h e  public 



interest. If such a combination or agreement  is found t o  be injurious, i t  i s  void a s  against  
public policy. (See U.S. v. Addyston Pipe and S tee l  Company, 85  F. 271, af f i rmed 1 7 5  U.S. 
211 (1899); and Burns v. Wray Farmers '  Grain Company, 65 Colo. 425, 176 P. 487 (1918).) 
Each combination or agreement  must be  t e s ted ,  however, by t h e  part icular f a c t  si tuation 
involved. The common law provides no definitive guideiinds as t o  whether any part icular 

t rade combination or agreement  const i tu tes  a n  unlawful res t ra int  of trade.  

Federal  law on t h e  subject  of monopolies and unlawful'  res t ra ints  of t r ade  is 
contained in t h e  Sherman Ant i t rus t  A c t  (also c i t ed  in th is  m e m o  a s  federal  act) ,  a s  
amended (26 Sta t .  209; 1 5  U.S.C. sec. 1 et seq.). The f i r s t  sen tence  of section 1 of the  
federal  act provides that:  

Every contract ,  combination in t h e  form of a t rus t  or 
otherwise, or conspiracy in res t ra int  of t r a d e  o r  c o m m e r c e  
among t h e  several  s ta tes ,  o r  with foreign nations, is declared 
t o  b e  illegal . . . (15 U.S.C. 1). 

The U.S. Supreme Court  has determined t h a t  the  res t ra int  involved must be unreasonable 
in order to c o m e  within t h e  scope of t h e  federal  act. (See Standard Oil Company v. 
United S ta tes ,  221 U.S. 1 (1910).) Elaborating on this point, t h e  federal  cour t  in Dupont 
Walston, Inc. v. E.F. Hutton & Company, 368 F. Supp. 306 (1973) determined t h a t  in order 
for conduct t o  unreasonably res t ra in  t r ade  or commerce  within t h e  meaning of t h e  federal  
act, it m u s t  t end  or be  reasonably calcula ted t o  prejudice t h e  public interest .  

As t o  whether t h e  concept of "trade" or "commerce" incorporated in t h e  federa l  
act includes professional occupations in general ,  i t  may b e  noted t h a t  t h e  cour t s  have 
answered in  t h e  affirmative.  In ~ o l d f a r b  v. Virginia S t a t e  Bar, 421 U.S. 773, rehear in  
denied, 423 U.S. 886 (19751, t h e  Supreme Cour t  determined t h a t  t h e  na tu re  of a? 
occupation, standing alone, does not provide sanctuary f rom t h e  federal  act. In U.S. 
Dental  Ins t i tu te  v. American Association of Orthodontists, 396 F. Supp. 565 ( 1 9 7 5 ) , t h e  
federal  c o u r t  found t h a t  t h e r e  is no learned profession e x e m p t  f rom t h e  proscription 
against res t ra int  of t r ade  or commerce under t h e  federal  act. In a final case,  t h e  U.S. 
Supreme C o u r t  agreed  with a federal  distr ict  cour t  finding t h a t  (1) t h e  Sherman Act  
contains nei ther  an express nor a n  implied exclusion of commerc ia l  ac t iv i ty  genera ted  by 
professions; (2) t h e  Sherman A c t  contains no exemption f o r  pract i t ioners  of t h e  learned 
professions f rom its provisions; and (3) if t h e  t r ade  or commerce  produced by professional 
services is i n t e r s t a t e  in character ,  it is  subject  t o  t h e  Sherman A c t  and conspiracy t o  
restrain o r  monopolize i t  is prohibited. (See Ballard v. Blue Shield of Southern West 
Virginia, Inc., 543 F. 2d 1075, ce r t .  denied, 430 U.S. 922 (1977).) Thus, while t h e r e  was  no 
case  di rect ly  on point, t h e r e  can be l i t t l e  question t h a t  dent is t ry  and allied health 
professions do gen&-ally fal l  within t h e  scope  o f t h e  federal  act. 

While t h e  above conclusion clearly appears t o  be cor rec t ,  t h e  applicability of t h e  
Sherman A c t  t o  a state law which prohibits members  of allied heal th  professions f rom 
performing tasks for which they a r e  licensed or cer t i f ied  excep t  under t h e  supervision of 
another professional can  also b e  approached f rom another perspective,  t h a t  of t h e  "state 
action" kxemption. As t h e  U.S.  reme me Cour t  found in  P a r k e r  v. Brown, 317 U.S. 341 
(1943), and  a s  repor ted in Meyer & Smith, Bates and a Beginning, 20 Ariz. Law Review 
437, th is  exemption is  founded on t h e  state's right, a s  sovereign, t o  legislate, and  exempts  
from t h e  an t i t rus t  laws ant icompet i t ive  act iv i ty  prescribed by state law t h a t  would 
ordinarily be an ant i t rus t  violation if e f fec ted  by a pr ivate  person. In order to c o m e  



within the  "state action" exemption, t h e  U.S. Supreme Cour t  found t h a t  the  
anticompeti t ive ac t lv i ty  must  be  compelled by " the  state act ing as a sovereign". (See 
Goldfarb v. Virginia S t a t e  Bar, 421 U.S. 773 (1975).) Goldfarb involved the  establishment 
of minimum fee schedules by t h e  state bar association. In this case, t h e  c o u r t  held t h a t  
such schedules were  ant icompet i t ive  and therefore  violated t h e  Sherman Act.  The f e e  
schedules were not  s t a t e  act ion s ince  they  were  set by t h e  county bar association. By 
contrast ,  in Bates v. S t a t e  Bar of Arizona, 433 U.S. 350 (1977), t h e  U.S. Supreme Court  
determined t h a t  t h e  " s ta te  action" exemption applied t o  a s t a t e  supreme cour t  ban against  
lawyer advertising. The exemption so applied because, a s  the  high cour t  noted, t h e  state 
supreme cour t  was "the u l t imate  body wielding t h e  state 's  power over  t h e  p rac t i ce  of 
law". (See Bates v. S t a t e  Bar of Arizona, supra, at 360.) (The high cour t  subsequently 
overturned t h e  ban on lawyer advertising on first  amendment  grounds.) 

Since t h e  requirement  under Arizona Revised S t a t u t e s  sections 32-1281 and 
32-1294 t h a t  l icensed denta l  hygienists and cer t i f ied  denturists p rac t i ce  only under t h e  
supervision of a licensed dentist  is a requirement t h a t  has been imposed by t h e  state 
legislature, one can  cer ta inly  make  an  e f fec t ive  argument  t h a t  i t  comes  within t h e  s t a t e  
action exemption f rom t h e  Sherman Act. 

While t h e  supervisorial requirement for p rac t i ce  of the  allied heal th  professions in 
question would thus  appear  t o  be  protected under t h e  s t a t e  act ion exemption,  i t  must  be  
remembered t h a t  unfair methods of competi t ion or pract ices  in commerce  may violate 
section 45 of t h e  Federa l  Trade  Commission A c t  (see  15 U.S.C. 45 et seq.). Available 
case  law offers no guidance a s  t o  whether an a t t a c k  on Arizona Revised S t a t u t e s  sections 
32-1281 and 32-1294 on F T C  grounds would succeed where  a challenge t o  t h e s e  sect ions  
on anti  t rus t  grounds would fail. 

Arizona l aw re la t ing t o  ant i t rus t  and res t ra int  of t r ade  is found in Arizona Revised 
S ta tu tes  Ti t le  44, chapter  10, a r t i c le  1. This a r t i c le  is derived f r o m  t h e  Uniform S t a t e  
Antitrust  Act.  (As of August 1978, Arizona was t h e  only s ignatory t o  t h i s  uniform 
legislation.) Arizona Revised S t a t u t e s  section 44-1402 provides in  full that:  

A con t rac t ,  combination or conspiracy between t w o  or more  
persons in res t ra int  of, or t o  monopolize, t r ade  or commerce ,  
any  par t  of which is  within this s t a te ,  i s  unlawful. 

The primary object ive  of t h e  uniform law is  t o  impose what amounts  t o  a "Sherman Act" 
at the  state level; t h a t  is, t o  prevent any a c t  which results in a res t ra int  of t r a d e  or a 
monopoly t o  t h e  injury of t h e  public. 

There  is no state c a s e  law directly on the  point of whether  s t a t e  an t i t rus t  and 
res t ra int  of t r ade  laws control  t h e  s t a ted  f a c t  situation. Presumably, ( l i t igation would 
again be  required) th i s  question will be decided on a case-by-case basis. 

Some indication, however, of t h e  approach which might b e  t aken  by t h e  s t a t e  
Supreme Court  c a n  be  derived f rom Arizona S t a t e  Board of Dental  Examiners v. Hyder, 
114 Ariz. 544, 562 P. 2d 717 (1977). This c a s e  involved t h e  high court 's review of t h e  
Superior Court 's fa i lure  t o  grant  an injunction against  ce r ta in  persons operat ing as 
denturists  for practicing dent is t ry  without a license. The  Supreme Cour t  ru led t h a t  t h e  
Superior Court  had e r r e d  in refusing t o  grant  t h e  injunction. The opinion did not  confront 
t h e  question of whether  s t a t e  law regulating dentistry resulted in a n  unlawful res t ra in t  of 



trade. Instead, t h e  high dourt af f i rmed t h a t  the  regulation of a profession involves t h e  
exercise  of t h e  s ta te ' s  police power f o r  t h e  heal th  and general  welfare  of t h e  public 
interest .  The cour t  went on t o  note  that:  

Where t h e  legislature has declared t h a t  the  public in te res t  is 
served by requiring t h e  p rac t i ce  of a profession be, licensed 
and t h a t  a t t e m p t s  t o  act without t h e  required l icense may be 
enjoined, t h e  granting or denying of t h e  l icense is not within 
t h e  discretion of t h e  t r ia l  court .  

While t h e  Arizona Supreme Court  did not, in th is  case,  address t h e  ant i t rus t  question, i t  
may b e  noted t h a t  o ther  state cour ts  have t aken  t h e  position t h a t  t h e  prevention of trusts,  
monopolies and combinations in res t ra int  of t r ade  yields t o  t h e  more  important  
consideration of reasonably exercising t h e  police power over  a business or profession 
having a vital relat ion t o  public health and welfare. (See Arnold v. Board of Barber 
Examiners, 45 N.M. 57, 109 P. 2d 779 (1941); and U.S. v. Maryland S t a t e  Licensed 
Beverage Ass'n, 138 F. Supp. 685, reversed on other  grounds, 240 F. 2d. 420 (1957).) 

Coverage of t h e  s t a t e d  f a c t  si tuation under state an t i t rus t  laws can  thus  be  viewed 
a s  being potential ly in conflict  with t h e  right of t h e  legislature, within the  scope of t h e  
police power, t o  regula te  t h e  professions, t r ades  or business especially where  
considerations of public heal th  a r e  involved. The police power has  been defined by Black's 
Law Dictionary (4th  edition, page 1317) as: 

The power vested in t h e  legislature t o  make, ordain and 
establish a l l  manner of wholesome and reasonable laws, 
s t a t u t e s  and ordinances, e i the r  with penalt ies or without, not 
repugnant t o  t h e  consti tution,  as t h e y  judge t o  b e  f o r  t h e  good 
and welfare  of the  commonwealth, and  of t h e  subjects  of the  
same. (See also Commonwealth v. Alger, 7 Cush. (Mass. 53, 8 5  
(1853).) 

Given t h e  f a c t  t h a t  dent is t ry  and allied heal th  professions r e l a t e  t o  public health,  t h e r e  
can be  l i t t l e  d isagreement  as t o  t h e  author i ty  of t h e  legislature t o  regula te  dent is t ry  and  
other  allied heal th  professions t o  safeguard t h e  public health and welfare  and t o  p ro tec t  
t h e  public agains t  ignorance, incapacity,  deception or fraud because  of incompetent  o r  
unscrupulous practi t ioners.  (See S t a t e  v. Borah, 51 Ariz. 318, 76 P. 2d 757 (1938); Barskey 
v. Board of Regen ts  of S t a t e  of New York, 347 U.S. 442 (1954); Peo  l e  v. Kenter ,  320 111. 
App. 600, 51 N . E ~ O W  - v. Virginia, 421 U.S. -7-m- 809 1974 

(2,3) As t o  whether  the re  is  any need for  t h e  reasonable protect ion of t h e  public t o  
require cer t i f ied  denturists  and licensed denta l  hygienists t o  p rac t i ce  only under t h e  
supervision of a dentist ,  a definit ive answer c a n  b e  offered only following a review of t h e  
functions of such allied health professionals and t h e  need f o r  supervision f r o m  a public 
heal th  standpoint. I t  seems likely, however, t h a t  a reasonable c a s e  can be  made t o  
exempt  denturists  within a ce r ta in  l imited scope  of p rac t i ce  f rom any such supervisorial 
requirement given t h e  fact tha t  in ce r ta in  states, such as Oregon, dentur is ts  c a n  o f fe r  
services  directly t o  t h e  public. There  is no informat ion presently available as t o  whether  
denta l  hygienists can  o f fe r  services directly t o  the  public in any o ther  s ta te .  There  would 
again appear  t o  b e  l i t t l e  public health reason, fo r  example,  t o  require  t h a t  such services  
offered by denta l  hygienists a s  t e e t h  cleaning be offered only under t h e  personal 



supervision of a licensed dentist.  This conclusion would seem t o  be especially t r u e  if the  
S t a t e  Dental  Board continued t o  exercise  a form of entry  control  requiring t h a t  ce r ta in  
qualifications be m e t  in order t o  be  licensed. 

CONCLUSIONS: 

(1) Litigation would be necessary t o  determine whether i t  is a violation of any 
s t a t e  restraint  of t r a d e  s t a t u t e  t o  prohibit ce r t i f i ed  denturists  or  licensed dental  
hygienists from performing tasks  for  which they a r e  specifically cer t i f ied  and licensed 
excep t  under t h e  supervision of a dentist.  C a s e  law research suggests t h a t  any a t t e m p t  t o  
apply any s t a t e  res t ra int  of t r a d e  s t a t u t e  t o  the  s t a t e d  f a c t  si tuation would be carefully 
weighed against  t h e  unquestioned right of t h e  legislature t o  regulate,  using t h e  police 
power, professions and occupations t o  ensure t h e  public peace,  heal th  and safety.  

With respect  t o  t h e  application of federa l  an t i t rus t  laws t o  t h e  s t a t e d  f a c t  
si tuation,  i t  would appear t h a t  t h e  "state action" exemption developed by t h e  U.S. 
Supreme Cour t  in Parker v. Brown, 317 U.S. 341 (1943) effect ively  protects  t h e  s t a ted  
f a c t  si tuation f rom a Sherman A c t  challenge. 

(2,3) I t  is a substantive public policy question a s  t o  whether cer t i f ied  denturists  
and licensed dental  hygienists should be  pe rmi t t ed  t o  p rac t i ce  without being under t h e  
d i rec t  supervision of a dentist.  Given t h e  maintenance of some form of entry  control  by 
t h e  S t a t e  Dental  Board over t h e  licensing of denta l  hygienists and t h e  cer t i f ica t ion of 
denturists, t h e r e  would seem t o  b e  l i t t l e  reason f rom a public policy standpoint not t o  
pe rmi t  ce r ta in  forms of l imited independent practice.  



M E M O  June 14, 1979 

TO: Douglas R. Norton, Auditor General  

FROM: Arizona Legislative Council  

RE: Request  for Research and S ta tu to ry  Interpreta t ion (0-79-44) 

This is in response t o  a request  made on your behalf by Gerald A. Silva in a m e m o  
da ted  May 31, 1979. 

FACT SITUATION: 

The S t a t e  Dental  Board's complaint  and review process occurs  a s  follows: 

1. Receipt  of fo rmal  complaint  by board office. 

2. Complaint  s e n t  t o  a review commit tee .  

3. Review c o m m i t t e e  a t t e m p t s  t o  de te rmine  t h e  validity of t h e  complaint. 

4. Complaint c o m m i t t e e  wri tes  up findings of f a c t s  on resolution s h e e t  and re turns  
complaint  file t o  board office.  

5. A member  of t h e  board reviews t h e  complaint  f i le  and t h e  findings of t h e  
complaint  c o m m i t t e e  and determines  what t y p e  of ac t ion t o  take.  

6. In many cases  t h e  complaint  c o m m i t t e e  finds t h e  den ta l  work performed t o  b e  
substandard or inadequate and t h e  act ion t aken  consists of a l e t t e r  t o  t h e  dentist  advising 
him t o  make a refund or resolve t h e  problem in some way. O f t e n  t h e  dentist  has  t h e  
choice  of taking t h e  board's advice or  going through an  informal interview. 

QUESTIONS PRESENTED: 

1. Is the  Dental  Board act ing in accordance with section 32-1263, subsection C, 
/Arizona Revised s ta tute$,  when a representa t ive  of t h e  Board finds evidence of 
substandard c a r e  ye t  t h e  BEard does not hold an informal interview? 

2. Is the-Dental Board act ing in accordance with sect ion 32-1263, subsection D, 
/paragraph71, /Arizona Revised s ta tutes7,  when one Board Member can t e rmina te  t h e  - - 
Board's investigation of a complaint? 

ANSWERS: 

1. Section 32-1263, Arizona Revised S ta tu tes ,  provides t h e  grounds for which and 
t h e  procedures whereby t h e  state denta l  board may censure,  prescribe probation o r  
suspend or revoke a license issued under i t s  jurisdiction. Subsection B of t h a t  sect ion 
states: 



The board on  i t s  motion may investigate any evidence which appears  
t o  show t h e  exis tence of any of t h e  causes  set fo r th  in subsection A of th i s  
section," a s  grounds for censure,  probation, suspension or revocation of a 
license. The board shall invest igate  t h e  report  under oath  of any doctor  of 
dentistry,  t h e  Arizona s t a t e  denta l  association, any component society,  or  
any other  person, which appears t o  show t h e  exis tence of any of t h e  causes  
set f o r t h  in subsection A of this sect ion as grounds for  densure, probation, 
suspension or  revocation of a license. Any person reporting under th is  
sect ion who provides such information in good fa i th  shall not  b e  subject  t o  
liability for  civil damages as a result thereof.  a 
Thus, subsection B divides t h e  initiation of ac t ion against a l icensee into two  

par t s  - investigation of evidence by board motion and investigation of a repor t  under 
oa th  f rom a third person. 

The  first  sen tence  of sect ion 32-1263, subsection C provides that :  

If, in t h e  opinion of t h e  board, it appears such information is or  may 
b e  true,  t h e  board shall request  an  informal interview with t h e  dentist  or  
denta l  hygienist concerned. 

The intent  of t h e  language is clearly mandatory ("shall request") b u t  t h e  question t o  
be  resolved is what t h e  t e r m  "such information" re fe r s  to. If t h e  re fe rence  is t o  both  
par ts  of subsection B, t h e  board is in violation of t h e  mandatory informal interview 
requirement regardless of t h e  source of t h e  evidence tending t o  show a violation of t h e  
section. If "such information" re fe r s  only t o  a repor t  /sf misconduct7 - - / g i v e 3  under o a t h  
by a third person, t h e  board's procedure a s  s t a t e d  in the f i r s t  question in your a 
request  would not violate t h e  s t a t u t e  if t h e  investigation is conducted on t h e  board's own 
motion. 

A close reading of sect ion 32-1263, Arizona Revised S ta tu tes ,  indicates t h a t  an  
informal interview is only required when a formal complaint is fi led and not when t h e  
board investigates evidence of misconduct on i t s  own motion. T h e  following reasons 

a 
support this  conclusion: 

1. The t e r m  "such information" in subsection C is t h e  s a m e  t e r m  used in t h e  las t  
sen tence  of subsection B which in turn  c lear ly  refers  only t o  t h a t  information provided 
under o a t h  by a third person and not  evidence obtained independently by t h e  board. (I 

2. Section 32-1263, subsection D, Arizona Revised S ta tu tes ,  speaks of "such 
informal interview, if requested" (emphasis added). If subsection C is applicable t o  both 
pa r t s  of subsection B, an  interview would in a l l  cases  be  required and t h e  t e r m  "if 
requested" would b e  unnecessary. (The s a m e  reasoning would apply t o  t h e  phrase "the 
informal interview authorized" in subsection D, paragraph 3 of this section.) • 

*Subsection A of sect ion 32-1263, Arizona Revised S ta tu tes ,  allows t h e  board t o  t a k e  
such action for unprofessional conduct,  conviction of ce r ta in  c r imes  and incompetence t o  
p rac t i ce  t h e  profession. 



I t  would appear,  however, t h a t  in all cases  of an outside "formal complaint1' s t a t e d  
in t h e  fac t s  of your request ,  an  informal interview is required. 

You may wish t o  recommend a clarif ication of sect ion 32-1263, Arizona Revised 
Sta tutes ,  by s ta tutory  revision. 

2. In response t o  your second question, section 32-1263, subsection D, paragraph 1, 
Arizona Revised Sta tutes ,  provides that: 

If t h e  board finds t h a t  t h e  evidence obtained under subsections B and 
C of this sect ion does not warrant  censure,  probation, or  suspension o r  
revocation of a license, i t  shall so notify t h e  dentist  or  hygienist concerned 
and t e rmina te  i t s  investigation. 

Although the re  is no s ta tu to ry  authority in t i t l e  32, chap te r  11, Arizona Revised 
Sta tutes ,  or rule or  regulation of t h e  denta l  board tha t  defines "board" fo r  t h e  purpose of 
determining the  number of members  required t o  exercise  i t s  decision-making powers, 
sect ion 1-216, Arizona Revised Sta tutes ,  is clearly applicable and provides: 

A. Words purporting t o  give a joint authority t o  t h r e e  or  more  public 
officers or  o ther  persons shall be  construed a s  giving t h e  author i ty  t o  a 
majority of t h e  off icers  or  persons unless i t  is o therwise  expressly declared 
in t h e  law giving t h e  authority. 

B. A majori ty of a board or  commission shall cons t i tu te  a quorum. 

The t e rms  "board", "it" and "its" in sect ion 32-1263, subsection D, paragraph 1, 
Arizona Revised S ta tu tes ,  thus  indicates t h a t  a majori ty of t h e  denta l  board would b e  
required t o  t e rmina te  an  investigation held pursuant t o  t h a t  subsection. 

CONCLUSIONS: 

1. The denta l  board is not ac t ing in accordance with Arizona Revised S t a t u t e s  
sect ion 32-1263, subsection C if a representa t ive  of t h e  board finds evidence of 
substandard c a r e  pursuant t o  a repor t  filed with t h e  board under o a t h  by any doctor  of 
dentistry, t h e  Arizona state denta l  association, any component society,  o r  any o t h e r  
person and t h e  board does not conduct an  informal interview. An informal interview 
would not be  required f o r  such a finding arrived at a f t e r  a n  investigation on t h e  board's 
own motion. 

2. The denta l  board is not ac t ing in accordance with Arizona Revised S t a t u t e s  
sect ion 32-1263, subsection D, paragraph 1 if one board member  t e rmina tes  t h e  board's 
investigation of a complaint. Action by a majori ty of t h e  board members  is required. 

cc: Gerald Silva, 
Performance Audit Manager 



June 20, 1979 

TO: Douglas R. Norton, Auditor General  

FROM: Arizona Legislative Council 

RE: Request for Research and Sta tutory  Interpreta t ion (0-79-45) 

This is in response t o  a request  made  on your behalf by Gerald A. Silva in a memo 
da ted  June 14, 1979. 

FACT SITUATION 

Many complaints t o  t h e  S t a t e  Dental  Board a r e  resolved a s  follows: 

1. Investigations of complaints a r e  t e rmina ted  upon t h e  agreement  of t h e  dent is t  
t o  make  a refund or rest i tution t o  t h e  complainant. • 

2. In some cases in which substandard c a r e  has been determined, t h e  dent is t  i s  
advised t o  make  a refund or rest i tution as an a l t e rna t ive  t o  t h e  Board init iat ing 
disciplinary proceedings. 

QUESTIONS PRESENTED 

1. Is t h e  Dental  Board obligated t o  pursue complaints involving possible 
substandard professional c a r e  even if t h e  dent is t  ag rees  t o  make a refund or  provide 
rest i tution t o  t h e  pat ient?  

2. Is i t  appropr ia te  for t h e  Dental  Board t o  recommend - / tha t7  - t h e  dentist  make  a 
refund or provide rest i tution / to  t h e  pat ient7  without holding any type of formal  o r  
informal hearing, or in lieu of initiating disciplinary proceedings? 

3. Could a refund or rest i tution be required by s t a t u t e  a s  a t e r m  of probation? 

ANSWERS 

1. In a memo (0-79-44) issued by this o f f i ce  on June  14, 1979, we concluded t h a t  
t h e  S t a t e  Dental  Board must conduct an informal interview in a l l  cases  in which t h e  board 
finds evidence of substandard c a r e  following an outside formal  complaint. If t h e  
information in a complaint  "is or may be true" t h e  board is required t o  request  an informal 
interview with t h e  dentist  or denta l  hygienist concerned (Arizona Revised S t a t u t e s  section 
32-1263, subsections B and C). If t h e  evidence found by t h e  board indicates t h a t  a 
possibility of substandard c a r e  exists, t h e  issuance of a l e t t e r  by t h e  board requesting a 
f e e  refund does not satisfy t h e  s ta tutory  requirements. In th is  si tuation,  t h e  s t a tu to ry  
mandate  is clear. The board is obligated t o  make a wri t ten  request  for an informal 
interview which must t a k e  place not less than ten days from t h e  d a t e  of t h e  wri t ten  
notice. Id. - 

Once such an interview and investigation a r e  completed,  Arizona Revised S t a t u t e s  
sect ion 32- 1263, subsection D prescribes t h e  options available t o  t h e  board: 



1. If t h e  board finds t h a t  t h e  evidence obtained under subsections B 
and C of th is  sect ion does not  warrant  censure,  probation, or  suspension o r  
revocation of a license, i t  shall so  notify t h e  dentist  or hygienist concerned 
and t e rmina te  i t s  investigation. 

2. If t h e  board finds t h a t  t h e  evidence obtained under subsections B 
and C of th is  sect ion does not warrant  suspension o r  revoca;ion of a l icense 
but does warrant  censure or probation, i t  may either:  

(a) Issue a decree  of censure. 

(b) Fix such period and t e r m s  of probation best adapted t o  p ro tec t  
t h e  public heal th  and sa fe ty  and rehabi l i ta te  and  e d u c a t e  t h e  dent is t  o r  
dental  hygienist concerned. Failure t o  comply with any such probation shall 
b e  cause for  filing a complaint  and holding a fo rmal  hearing a s  hereinaf ter  
provided in paragraph 3 of this subsection. 

3. If t h e  board finds t h a t  t h e  evidence obtained under subsections B 
and C of this sect ion warrants suspension o r  revocation of a license issued 
under this chapter ,  or  if t h e  dentist  or den ta l  hygienist concerned refuses t o  
a t t e n d  t h e  informal interview authorized in subsection C of this section,  
then a complaint  shall b e  issued and fo rmal  proceedings for t h e  revocation 
or  suspension of such license shall be  init iated.  All proceedings under th is  
paragraph shall b e  conducted in accordance with t h e  provisions of t i t l e  41, 
chapter  6, a r t i c l e  1. 

If at th is  s t age  t h e  board finds no evidence of substandard professional care ,  t h e  
investigation must  b e  terminated.  However, if such evidence does exist, t h e  board may  
prescribe censure or probation, or i t  may conduct a formal  license suspension or 
revocation hearing. Id. Only at this point in t h e  proceedings is  i t  appropriate fo r  t h e  
board t o  recommend a i ee  refund or rest i tution as a t e r m  or  probation. 

2. I t  i s  inappropriate for  t h e  Dental  Board t o  recommend f e e  refunds o r  
rest i tution prior t o  holding at least  a n  informal interview. S e e  discussion in point 1 of this 
memo. 

3. Arizona Revised S t a t u t e s  section 32-1263 could b e  amended t o  include t h e  use 
of f e e  refunds o r  res t i tu t ion a s  a t e r m  of probation, however, t h e  existing language of 
subsection D, paragraph 2, subdivision (b) is sufficiently broad so as t o  pe rmi t  t h e  use of 
f e e  refunds or res t i tu t ion as t e r m s  of probation. 

CONCLUSIONS 

1. The Dental  Board must conduct an  informal  interview in response t o  a formal  
outside complaint  involving possible substandard professional care.  

2. I t  is inappropriate fo r  t h e  Dental  Board t o  recommend f e e  refunds or  
rest i tution prior t o  holding at leas t  an informal interview. 

3. F e e  refunds or  rest i tution could b e  specifically required by s t a t u t e  as  a te rm of 

D probation, however, existing s ta tutory  language a l ready permits  thei r  use. Additionally if 
t h e  current  informal procedures of t h e  Dental  Board a r e  found t o  be preferable,  t h e  
s t a tu tes  could be  amended t o  conform t o  those  procedures. 

cc: Gerald A. Silva 
Perf ormance Audit Manager 
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July 6, 1979 

TO: Douglas R. Norton, Auditor General  

FROM: Arizona Legislative Council  

R E: Request for Research and Sta tutory  Interpreta t ion (0-79-48) 
II 

This is in response t o  a request  submitted on your behalf by Gerald Silva in a memo 
dated June 20, 1979. 

FACT SITUATION: 

Arizona Revised S t a t u t e s  sect ion 32-1294 prescribes that:  

(n)o more  than t w o  denturists  may perform thei r  professional duties under a 
dentist's supervision at any  one time. 

A Dental  Board regulation, A.C.R.R. R4- 1 1 - 49, paragraph B, prescribes that:  

(n)o more than t w o  Dental  Hygienists may perform their  professional dut ies  
under a Dentist 's supervision at any one t ime. 

QUESTION PRESENTED: a 
Would enforcement  of t h e  above s t a t u t e  and rule and regulation represent  a 

violation of s t a t e  or  federal  laws regarding res t ra in t  of t rade? 

ANSWERS: 

1. Arizona Revised S t a t u t e s  section 32-1294 

The applicability t o  this sect ion of federal  or state laws regarding res t ra in t  of 
t r a d e  has previously been discussed by this o f f i ce  in a memo (0-79-36) da ted  May 22, 
1979. We concluded t h a t  even if th is  sect ion const i tu ted ant icompet i t ive  act iv i ty ,  i t  
would fall within t h e  " s ta te  actionf '  or "public service  aspect"  exemptions* to  t h e  federal  
Sherman Act. Additionally we have previously concluded t h a t  a "person's ac t ion t h a t  is 

a 
prescribed by t h e  s t a t e  legislature is not subject  t o  t h e  state ant i t rus t  law." (0-79-32 
da ted  May 30, 1979 at  p. 3.) Even if i t  is assumed t h a t  state ant i t rus t  law does apply, a 
s t rong argument could be  made t h a t  t h e  r ight  of t h e  legislature t o  regula te  using t h e  
police power should prevail over t h e  application of t h e  s t a t e  ant i t rus t  law (see  0 -79-36  a t  
pp. 4, 5). a 

a 
*For additional t r e a t m e n t  of these  exemptions,  see  t h e  following memos issued by this 
office: 0-79-32 da ted  May 30, 1979, 0 - 7 9 - 3 3  da ted  J u n e  6, 1979 and 0 -79-34  da ted  May 
21, 1979. 



2. A.C.R.R. R4-1-1-49 

In our earl ier  memo, 0-79-32,  w e  noted that:  

/Jecent cases have indicated t h a t  ac t ions  by s t a t e  agencies and boards a r e  - 
not s ta te-compel led and thus  not ent i t led  t o  an exemption under t h e  state 
action theory. (citations omi t t ed)  

The s t a t e  Dental  Board has t h e  author i ty  t o  " lZ7ake rules not inconsistent wi th  this 
chapter  for  . . . regulating t h e  p rac t i ce  of d e n t i s t s a n d  auxiliary personnel, provided . . . 
/degula t ion of auxiliary personnel shall be based upon . . . t h e  necessary degree  of such - 
supervision of such personnel by dentists." (Arizona Revised S t a t u t e s  sect ion 32-1207, 
subsection A, paragraph 1, subdivision (a).) More specifically t h e  board i s  required t o  
"adopt rules and  regulations governing t h e  p rac t i ce  of dental  hygienists, not  inconsistent  
with t h e  provisions of this chap te r  (Arizona Revised S t a t u t e s  sect ion 32-1284, 
subsection B). 

In 1974, t h e  legislature amended Arizona Revised S ta tu tes  sect ion 32-1281 t o  
prescribe t h a t  "(d)ental hygienists shall p rac t i ce  under t h e  super vision of a dent is t  
licensed by th is  state." (Laws 1974, chap te r  74, sect ion 18.) Prior t o  amendment  in  1974, 
Arizona Revised S ta tu tes  sect ion 32-1289 provided t h a t  "(n)o licensed dent is t  shall have 
more than one hygienist under supervision a t  one time." Thus i t  would seem t h a t  t h e  
intent  of t h e  1974 amendments was  t o  remove t h e  number restr ict ion on supervised denta l  
hygienists. Y e t  in 1976 t h e  denta l  board, wi th  t h e  adoption of A.C.R.R. R4-11-49, 
re ins ta ted a number restriction. 

We must conclude t h a t  i t  i s  questionable whether t h e  board' s rule is consistent  with 
t h e  s ta tutory  scheme occasioned by t h e  1974 legislative amendments. Arizona cour t s  
have long held that:  

/qt is  a fundamental  principle of administrat ive law t h a t  an administrat ive - 
agency must  function in t h e  exercise  of i t s  rule-making author i ty  within t h e  
parameters  of i t s  s t a tu to ry  grant. T o  opera te  otherwise would be an 
administrat ive usurpation of t h e  consti tutional author i ty  of t h e  legislature. 
Kennecott  Copper Corp. v. Industrial Commission of Arizona, 115 Ariz. 
184, 564 P.2d 407 (1977). 

An argument can be made t h a t  t h e  adoption of A.C.R.R. R4-11-49 by t h e  board was 
inconsistent with legislat ive in ten t  and thereby was an exercise  of rule-making author i ty  
tha t  exceeded i t s  s t a tu to ry  grant .  

Action by t h e  board outside of i t s  s t a tu to ry  grant  could certainly be  deemed t o  be  
not state-compelled s o  t h a t  t h e  "state action" exemption would not apply. If a cour t  
found th is  t o  be  t h e  case,  t h e  s t andard  an t i t rus t  analysis would then be applied t o  t e s t  
whether or not t h e  board's ac t ion  illegally restrains trade.  (See 0 -79-32  at p, 4.) 
Although we cannot predict how a cour t  might rule in th is  mat te r  w e  must  conclude t h a t  
an argument can be  made  t h a t  th i s  t y p e  of regulation unduly res t r i c t s  t h e  f reedom of 
dental hygienists as well a s  c rea t ing  unfavorable economic e f fec t s  for  t h e  consumers of 
services provided by dental  hygienists. 



CONCLUSIONS: 

1. Enforcement of Arizona Revised S t a t u t e s  section 32-1294 would not violate 
s t a t e  or federal  laws regarding res t ra in t  of trade. 

2. The enforcement  of A.C.R.R. R4-11-49, paragraph 3 would seem t o  violate 
legislative intent .  Additionally, while w e  cannot  predict how a cour t  might rule in th is  
m a t t e r ,  arguments could b e  m a d e  t h a t  enforcement  of this regulation would violate 
res t ra int  of t rade laws. 

cc: GeraldA.Si lva  
Performance Audit Manager 



Ju ly  12, 1379 

TO: I>oug!as R. Nor tan ,  Auditor  G e n e r a l  

FROM: Arizona L e g i s h t i v e  Counci l  

!i E: r i eques t  f a r  R e s a a r c h  and S t a t u t o r y  In t e rp re t a t ion  (0-79-50) 

This is in response  t o  a r eques t  suhin i i ted  on your behalf by Gera ld  A. Silva in a 
m e m o  da ted  Ju ly  3, 1979. 

F A C T  SITUATJON: 

The  S t a t e  Qen ta l  Board in i t i a t ed  i n ~ e s t i z a i i o n s  ~ g ~ i n s t  den tu r i s t s  involved wi th  t h e  
denturisrn rmovement frorn 1976 through 1978. In l a t e  1975 and e a r l y  1977 t h e  Ar izona  
S t a t e  Den ta l  Associat ion (AsDA), a professional  organi -~r l t ion ,  paid fo r  t h e  inves t iga t ions  
because  t h e  D e n t a l  Roard did no t  h a v e  su f f i c i en t  funds. The  Den ta l  Roard ,made no  
a t t e m p t  t o  r eques t  a s u p p l e m m t a l  appropr ia t ion  f r o m  t h e  Legislature.  

QUESTIONS PRESENTED: 

1. A r e  t h e r e  a n y  prohibitions, s t a t u t o r y  o r  other..vise, aga ins t  al lowing a 
professional  organiza t ion ,  such as t h e  ASDA, t o  Fay  fo r  inves t iga t ions  ivhich a r e  in t h e  
purview of t h e  Board? 

2. In addit ion,  d o  t h e  above  c i r c u m s t a n c e s  c o n s t i t u t e  a circumvention of t h e  
legislat ive budgetary  r ev iew process? 

ANSWERS: 

1. T h e r e  a r e  no  s t a t u t o r y  prohibi t ions agairlst a l lowing a professional  organiza t ion  
such a s  t h e  Ar izona  S t a t e  Z e n t a l  .Association (ASDA) t o  pay  fo r  invest igarions which a r e  
in t h e  purview of t h e  S t a t e  Den ta l  Board. Ihdeed,  t h e  Roard would probably c h a r a c t e r i ~ e  
t h e  f inancia l  a s s i s t ance  as a g i f t  in tended t o  he lp  t h ~ m  c a r r y  o u t  t h e  purposes of T i t l e  32, 
chap te r  11, Ar izona  Rev i sed  S ta tu t e s .  Vany  s t a t e  agenc ie s  a r e  expressly au tho r i zed  by 
s t a t u t e  t o  a c c e p t  and  expend  public  and  p r i v a t e  g i f t s  and  g r a n t s  (e.g., s e e  Ar izona  Revised  
S t a t u t e s  sec t ion  41-1304.04, per rn i t t ing  t h e  Legis la t ive  Counci l  t o  a c c e p t  such  g i f t s  and 
grants) .  No such s t a t u t o r y  a u t h o r i ~ a t i o n  h a s  been  given t o  t h e  Den ta l  Board. In fact, only 
one  T i t l e  32 agency,  t h e  S t a t e  Roard of Phdrrnacy,  is au tho r i zed  by s ~ , i t u t e  t o  a c c e p t  
~ n o n i c s  and se rv i ces  ( ' 4 r i ~ o n a  Revised  S t a t c t e s  s e c t i o n  32-1904, subsec t ion  R, pa rag raph  
4). The  Arizona Supreme  C o u r t  h a s  hzld t h a t  admin i s t r a t ive  o f f i ce r s  and agenc ie s  h a v ~  no  
corninon law o r  i nhe ren t  powers,  Y e n d d l  - v. J la lcom,  98 Ariz. 329, 404 P.2d 414 (1965)) 
and t h a t  t h e  p o b e r s  and  dilti-s of a n  a d r n i n j s t r a t x e  ;;gi?;lcy s r e  t o  b e  incds i~ red  by t h e  
s t a t u t e  c r e a t i n g  ;hem. - Press* - -- - v. -- 1rldustr;al -- ~ o v n ~ n i c ; i o n ,  - - - 7 3  i r i z .  22,  236 P.2d 1011 
(1951). The  appl ica t ion  of rhls ru le  t o  t h e  i l ~ r ~ ~ a l  S ~ a r - d  s t a t u t e s  r z s u l ~ s  in en  argulnent  



t i a t ,  s i nce  t h e  s tat lute  c r e a t i n g  t h e  d e n t a l  b o a r d  ;ailed t o  include t h e  power t o  a c c e p t  
gif ts ,  t h e  Board has  no au tho r i ty  t o  do  so. This  o r g u i n m t  is bols te red  5y t h e  f d c t  t h a t  t h e  
Legis la ture  has  express ly  given th is  power  t o  so ine  clgencies cind riot t o  o t l - 1 3 ~ ~ .  

ilo7<+ever, i t  c a n  a lso  b e  a rgued  t h a t  t h e  power  t o  accepJ  g i f t s  a n d  g r a n t s  is a n  
implied power  xchich i s  neces sa ry  t o  c a r r y  o u t  t h e  poiSlers expressly g r a n t ~ d  t o  t h e  De, i ta l  
Board ( see  C o m m e r c i a l  - Li fe  Ins. Co.  v. \ 'jrIght, 6 4  Xriz. 129, 166 P.2d 243 (1396) and  a l so  
Arizona Revised  S t a t u t e s  s ec t ion  32- 1207, s r ib sec t im  A ,  paragrdph 11). .~.ddit ionaIly,  t h e  
At to rney  Ge )era1 has c o m m e n t e d  t h a t  A r i . ~ c n a  Rev i sed  S t a t u t e s  s zc t ion  35- 149 (discussed a 
in pa r t  2 of t h i s  memo)  ind ica t e s  l ~ g i s l ? - t i v e  i n t e n t  t o  p e r m i t  ;;gencics t o  r e c c i v e  p r iva t e  
funds t o  de f r ay  expenses.  Op. A ~ t y .  Gzn. No. R75-748 (1974). 

'#e a r e  unable t o  p red ic t  how a n  Ar izcna  c o u r t  would resolve  t h e s e  x g u m e n t s .  

In s$te of t h e  f a c t  t h a t  no  s t a t u t o r y  provisions prohibi t  the ASOX frorn paying f o r  
inves t iga t ions  of t h e  S t a t e  D e n t a l  Board and  e k e n  assu.ning t h a t  t h e  Board h a s  a u i l ~ o r i t y  
t o  a c c e p t  a g i f t ,  w e  be l ieve  t h a t  c e r t a i n  iund2rnenta l  e t h i c a l  and  equ i t ab le  p r i n c i ~ l e s  
coinpel  t h e  c o ~ c l u s i o n  t h a t  such  a c t i v i t i e s  a r e  highly inappropr ia te  for  a n  adininistr-at ive 
agency inves t iga t ion .  A hear ing  b e f o r e  a n  ddrnin is t ra t ive  agency  exe rc i s ing  judicial, 
quasi- judicial  o r  ad judica tory  powers  inust  b e  f a i r ,  open and  iri-I?artial. T h e  rip2licable 
principle h3s been  descr ibed  by o n e  s t a t e  c o ~ ~ r t  as t h e  docrr ine  of a p p e a r a n c e  of fairness.  
Xi11 v. D e p t .  of  Labor -- a n d  Industr ies ,  9 0  Brash. 276, >SO P.2d 636 (1975). Under  t h a t  
principle, t ne lnbe r s  of  commissions having t h e  ro le  of conduct ing  f a i r  and  impar t i a l  
f ac t - f ind ing  hear ings  mus t ,  as f a r  a s  p rac t i ca l ,  b e  f r e e  of en tangl ing  inf luences  and  
e x e c u t e  t h s r  duties-with t h e  appearanci as w e l l  as t h e  r ea l i t y  of fairness.  King Coun ty  
Water  D i s t r i c t  No. 54 v. King Coun ty  3ounda ry  Rev iew --- Board, 87  Brash. 2d 536, 554 P.2d 
1060 (1976). %'here a professional  organizz t ion  opposed t o  t h e  dentur i sm m o v e m e n t  pays  
for  an  "impart ial"  public  investigati'bn of t h e  movemen t ,  a d i s in t e re s t ed  person could 
easily conc lude  t h a t  t h e  a p p e a r a n c e  of f a i rnes s  doc t r ine  h a s  been  violated.  In o rde r  t o  
insure t h a t  admin i s t r a t ive  a g e n c i e s  act in an  impar t i a l  manner  a c t i v i t i e s  such  as those  
taken  by t h e  ASDA should b e  discouraged.  

Addit ional ly,  whiIe n o t  appl icable  t o  m?iribers of adrn in is t ra t jve  boards,  both  t h e  
Code  of ?rofessional  Responsibi l i ty (for a t t o r n e y s )  and  t h e  Code  of Judic ia l  Conduc t  
requi re  t h a t  even  t h e  a p p e a r a n c e  of impropr i e ty  b e  avojded in all  ac t iv i t i e s .  T o  p r o m o t e  
public con f idence  in t h e  in t eg r i ty  and  impar t i a l i t y  of s t a t e  admin i s t r a t ive  agencies ,  w e  
bel ieve t h a t  o f f i ce r s  of  t hose  agenc ie s  should fo l l3w similar  e th i ca l  guidelines. 

2. T h e  circumstances descr ibed  in t h e  fact s i t r ~ a t i o n  \,vould n o t  a p p e a r  t o  
c o n s t i t u t e  a c i rcumvent ion  of  t h e  leg is la t ive  budge ta ry  r e v i e ~ v  process.  '4r izona Revised  
S t a t u t e s  s ec t ion  35-146 prescr ibes  t h a t  a l l  rrlonies rece ived  by budget  un i t s  mus t  b e  
depos i ted  wi th  t h e  s t a t e  t r ea su re r .  T h e  disposi t ion of p r iva t e  con t r ibu t i ans  i s  provided in 
A r i ~ o n a  Rev i sed  S t a t u t e s  s ec t ion  35-149. T h e  con t ro l s  prescr ibed  by th i s  s ec t ion  would 
seem t o  ind ica t e  t h a t  a d e q u a t e  informat ion  on t h e  <?cccp iance  of p r i v a t e  rnorlies is 
avai!able for  purposes of  budgetary  review. 'G-hile t 5 e r e  Is a n2ed f o r  t h e  A r i ~ o n a  
Legis la ture  t o  cons ider  t h e  e x t e n t  of  p r i v a t e  monies  rece ived  by budget  uni t s  \&hen i t  
makes an appropr ia t ian  of  s t a t e  funds  t o  t h e m ,  the  r ece ip t  of rZSDA rnonies by t h e  Den ta l  
a o a r d  ivouid not  v io la te  any  s t a t e  l aw  concerning t h e  budget  rev iew process.  



CONCLIJSIONS: 

1. Thi_?re a r e  no s t a t u t o r y  prohibi t ians aga ins t  .?lloliiing a ? r o f e s s i o , ~ a l  o rgsn iza t ion  
such as t h e  ASDA t o  pay  fo r  inves t igdt ions  k h i c h  a r e  in t h e  p l ~ r v i e w  of t h e  S t a t e  D e n t a l  
Board. Flowever, e t h i c a l  and e q l ~ i t ~ i b l e  principles i n d i c a t e -  t h a t  such  a c t i v i t y  is 
inappropr ia te  in an  i m p a r t i a l  a d m i n i s i r a t i ~ e  proceeding.  

2. The  descr ibed  f a c t u a l  c i r c u m s t a n c e s  do rlot c i r c i l ~ n v e n t  t h e  lzg is la t ive  
bcldget2ry rev lew process.  

cc: Gera ld  A. Silva 
P e f o r m a n c e  A u d i t  Pkt1anager 



M E M O  
September 13, 1979 

TO: Douglas R. Norton, Auditor General  

FROM: Arizona Legislative Council 

R E: Request  for Research and S ta tu to ry  Interpretation (0-79-55) 

This is in response t o  a request  submit ted on your behalf by Gerald A. 
Silva in a memo dated September 7, 1979. 

Your request  quoted t h e  following portion of Arizona Revised 
Sta tutes  sect ion 32-1263, subsection B: "The board shall invest igate  t h e  
report  under o a t h  of any doctor of dentistry,  . . ." 
QUESTION: 

Will a report  which is signed by t h e  complainant fulfill t h e  "under 
oath" requirement or  must t h e  repor t  b e  notarized or otherwise cer t i f ied  by 
some third par ty?  

DISCUSSION: 

An elementary  rule of s t a tu to ry  construction is tha t  each word of a 
s t a t u t e  will be given effect .  Sutherland, Sta tutory  Consrruction, 4 th  Ed., 
section 46.06. S t a t e  v. Superior Cour t  f o r  Maricopa County, 113 Ariz. 248, 
550 P.2d 626 (1976). 

It is apparent t h a t  meaning must b e  given t o  t h e  words "under oath" 
in Arizona Revised Sta tutes  sect ion 32-1263, subsection B. 

The words of a s t a t u t e  a r e  t o  b e  given thei r  common meaning unless 
i t  appears f rom t h e  context  or  o therwise  t h a t  a d i f ferent  meaning is  
intended. Ross v. Industrial Commission, 112 Ariz. 253, 540 P.2d 1234 
(1975). 

No special  definition of "under oath" is provided in Arizona Revised 
Sta tutes  section 32-1263, subsection B. A definition of "oath" is specified in 
Arizona Revised S ta tu tes  section 1-215, paragraph 22: 'Oath1 includes 
affirlnation or declaration." Again, no special  definition is provided. The 
legislature apparently intended t h a t  "oath" should be  given i t s  common 
meaning. 

Webster's Third New International Dictionary defines "under oathw a s  
"under the  solemn obligation of an  oath". The phrase "under oath" connotes  



someth ing  of t h e  notion t h a t  t h e  person is f i r s t  sworn,  o r  at l e a s t  t h a t  t h e  
o a t h  is admin i s t e red  by someone.  67  Corpus  Ju r i s  Secundum,  O a t h s  a n d  
Af f i rma t ions ,  s ec t ion  5. 

"Oath" is def ined  by Webster 's as "a solemn usually f o r m a l  ca l l ing  
upon God o r  a god t o  wi tness  t o  t h e  t r u t h  of w h a t  o n e  says  . . . I f ,  "a usually 
f o r m a l  a f f i r m a t i o n  m a d e  so lemn by being coupled  wi th  invocat ion  of 
something  v iewed as s a c r e d  o r  of some th ing  highly revered"  o r  "a usually 
f o r m a l  a f f i r m a t i o n  t h a t  is s o m e  way m a d e  so lemn wi thout  such  a n  appea l  o r  
wi thout  such  a n  invocation". 

Black's L a w  Dic t ionary  966 (5 th  Ed. 1979) def ines  o a t h  as "an o u t w a r d  
pledge by t h e  person  t ak ing  i t  t h a t  his a t t e s t a t i o n  o r  prornise i s  m a d e  under  
a n  i m m e d i a t e  - s ense  of res>onsibility t o  God" and  "a* so lemn  appea l  t o  t h e  
Supreme  Being in a t t e s t a t i o n  of t h e  t r u t h  of s o m e  s ta tement" .  

T h e  l eg i s l a tu re  h a s  acknowledged t h e  i m p o r t a n c e  of t h e  "solemn 
cal l ing upon God", " the  ou tward  pledge" and  t h e  " immedia t e  s ense  of 
responsibi l i ty t o  God" by author iz ing  by s t a t u t e  only c e r t a i n  persons  t o  
adminis te r  oa ths .  Ar izona  Revised  S t a t u t e s  s ec t ion  12-2222 spec i f i e s  t h e  
persons  who m a y  admin i s t e r  o a t h s  in th is  state: 

Every  e x e c u t i v e  and  judicial o f f i ce r ,  c l e rk  o r  depu ty  
c l e r k  of c o u r t s  of r eco rd  and  a l l  no ta r i e s  public  may  
admin i s t e r  and  c e r t i f y  o a t h s  requi red  t o  b e  admin i s t e red  o r  
t a k e n  under any  l aw  of th is  state. O t h e r  o f f i c e r s  o r  depu t i e s  
m a y  admin i s t e r  o a t h s  which pe r t a in  t o  t h e  du t i e s  of t he i r  
off  ice.  

In addi t ion ,  t h e  l eg i s l a tu re  has  spec i f ied  t h e  manner  in which a n  o a t h  
should be  admin i s t e red  and  i t s  s igni f icance ,  in Ar izona  Rev i sed  S t a t u t e s  
s ec t ion  12-2221, subsec t ion  A: 

A. An o a t h  o r  a f f i rma t ion  sha l l  b e  admin i s t e red  in a 
manner  which will  b e s t  awaken  t h e  consc i ence  a n d  impres s  t h e  
mind of t h e  person t ak ing  t h e  o a t h  o r  a f f i rma t ion ,  a n d  i t  sha l l  
b e  t a k e n  upon t h e  pena l ty  of perjury. 

Unfo r tuna te ly  no  Ar izona  c o u r t  has  i n t e r p r e t e d  t h e s e  s t a t u t o r y  
sec t ions ,  no r  appa ren t ly  h a s  t h e  A t t o r n e y  Gene ra l  issued a f o r m a l  opinion 
in t e rp re t ing  them.  

However ,  a n  Appeals  C o u r t  in Oh io  has  dec ided  a case which w e  
be l ieve  is pe r t i nen t .  T h e  f a c t s  of Youngstown S t e e l  Door Co.  v. Kosydar,  3 3  
Ohio  App.2d 277, 294 N.E.2d 676 (1973), involved a s t a t u t e  spec i fy ing  t a x  
a s ses smen t  appea l s  procedures.  The  r e l e v a n t  port ion of t h e  s t a t u t e ,  Ohio  
Rev.  C o d e  Ann. s ec t ion  5739.13, i s  t h e  following: " . . . a pet i t ion  in 
wri t ing,  ver i f ied  under o a t h  by said vendor,  . . .It. 



In Youngstown t h e  taxpayer sen t  a l e t t e r  requesting a hearing, 
se t t ing  ou t  t h e  grounds of his objections t o  t h e  t ax  assessment and closing 
with: 

Under t h e  penalt ies of perjury, I declare t h a t  I have 
been author ized . . . t o  make  th is  peti t ion tha t  t o  t h e  bes t  of 
my knowledge and belief t h e  s t a te rnen t s  made therein a r e  t r u e  
and c o r r e c t .  . . - Id. a t  678. 

The  l e t t e r  was not notarized and did not appear t o  have been signed 
in t h e  presence of any person author ized t o  t ake  oaths  or  anyone else, 
according t o  t h e  court. The cour t  held t h a t  this l e t t e r  did not  comply with 
t h e  s t a t u t e  because  i t  was not  "under oath". The cour t  in terpreted "under 
oath" t o  mean t h a t  t h e  person writ ing t h e  l e t t e r  must f i rs t  be  sworn t o  tel l  
t h e  t ru th  o r  t h a t  someone must have administered an o a t h  t o  t h e  person 
thereby put t ing him under a solemn obligation t o  a t t e s t  t o  t h e  t ru th  of his 
s ta tements .  

The  c o u r t  distinguished between verif ication which t h e  taxpaper  
clearly did by formally declaring t h e  t r u t h  of his s t a t e m e n t s  and signing t h e  
s t a t e m e n t s  and verification under o a t h  which required " . . . some fu r the r  
formal  act or presence calcula ted t o  bring t o  bear upon t h e  declarant 's  
conscience t h e  full  meaning of what  h e  does." Id. at 679. - 

I t  is reasonable t o  conclude t h a t  t h e  Arizona legislature intended t h a t  
persons complaining of unprofessional conduct  by a dentist  should swear  t o  
t h e  t ru th  of the i r  s ta tements .  Under Arizona Revised S t a t u t e s  sect ion 
32-1263, subsection B, t h e  denta l  board is required t o  invest igate  a repor t  
under o a t h  of professional wrongdoing or  incompetence fi led by ce r ta in  
named persons or  groups. 

Another s t a t u t e  contains similar language. Arizona Revised S t a t u t e s  
sect ion 44-1524, paragraph 1 author izes  t h e  Attorney General ,  when h e  
receives a signed complaint relat ing t o  consumer fraud, to: 

1. Require such person t o  f i l e  . . . a s t a t e m e n t  o r  
r epor t  in writing, under oath ,  a s  t o  al l  t h e  f a c t s  . . . 
The Attorney General% s taff  informed us tha t  they in te rp re t  "under 

oath" t o  mean t h a t  t h e  s t a t e m e n t  rnust be  notarized or made while under 
oath. 

T h e  language of Arizona Revised S t a t u t e s  section 32-1263, subsection 
B which re la tes  t o  a "report under oath" of unprofessional conduct of a 
dent is t  is probably no longer desirable. There  appears t o  be a trend away 
f rom requiring a repor t  under o a t h  in similar situations. 

Chap te r  1, 1st Special Session, 1976 Ariz. Sess. Laws ( t h e  medical  
malpract ice  a c t )  amended Arizona Revised S ta tu tes  sect ions  32-1451 and 



32-1855 t o ,  among  o t h e r  things, r e m o v e  "under oa th"  f r o m  t h e  r epor t ing  
provisions. Ar izona  Revised  S t a t u t e s  s ec t ion  32-1451 conce rns  t h e  board  of 
med ica l  examine r s  a n d  r e l a t e s  t o  r epor t s  of i n c o m p e t e n c e  o r  unprofessional  
conduc t  of doctors .  Ar izona  Revised  S t a t u t e s  s e c t i o n  32-1855 conce rns  t h e  
os t eopa th i c  board  a n d  a l so  r e l a t e s  t o  r epor t s  of unprofessjonal  conduc t  o r  
i ncompe tence  of os teopaths .  

CONCLUSION: 

A repor t  which is s igned by a compla inant  will no t  fulf i l l  t h e  "under 
oa th"  r equ i r emen t  of Ar izona  Revised  S t a t u t e s  s e c t i o n  32-1263, subsec t ion  
B, unless i t  i s  a t t e s t e d  to by t h e  compla inan t  who h a s  been  sworn  by a 
person, including a no ta ry ,  au tho r i zed  t o  admin i s t e r  oa ths .  

cc: Gera ld  A. Silva 
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APPENDIX I1 

3. "Dental hygienist" nieans anyone eng:igecl in the general gra6ticib of 
dental hygiene ant1 all re1a:ed ant1 associated tlnties. 

4. "Dental laboratory technician" nle:lns i ~ n y  person, other t11a11 ;l li- 
censcd delltist, who, p ~ ~ r s r ~ : ~ n t  to n Ivritten work ortler of a tlentist, f;tlwicatrs 
:lrtifici:xl teeth, prosthetic nl)pli:tncrs or other ~nechanical and artificiul 
co~itrirances tlesigned to correct o r  allevi;~te injr~ries or defects, l ~ t h  tfe- 
velopmental and acqr~ireti. tlisordcrs or tleficiencies of the human oral cavity. 
teeth, investing tissues, ~rinxill:l o r  mandil~le or :tdjace~it :~ssociateti scruc- 
tr~res. 

5.  "Dentistry." "dentist" and "tlerit:~l" inclntles ;~ntl einbmces the gener:ll 
practice of dentistry ;IS \\ell its :III speci;ilties or restricted pmctices thereof. 

6. "Dentnrist" means a person practicing denture technology pnrsuant to 
article 5 of this chapter.1 

7. "Licensed" nieans licensed i r ~  this stntr. 
6. "Recognized dent:rl hygiene school" nleans :I dental h ~ g i e n e  school nl;~in- 

taining s tacdi~rds of entr:t!ice, sttidy xnd gr;ld~l:trio~~ ;~pproved by thr 1)o:ird ;I* 
sntisfnctory. 

9. "Recognized dent:~l srhool" means :I derit:~l :;rho01 maintaining st;ar:dards 
of entrance, study and graduntion approved '3y [!it. bonrd as sntisfactorS. 
10. "Cn~rofessional conduct" means the folloirir~g acts, whether occur r in~  

in this state or eisewhere: 
(a) lviilfu! l).ttrayal of a profession:ll confidrnce or \ril!ful violation of 11 

privileged cornrn~~~~ic~at inn t , sc~pt  ;IS eir11t.r of tllc~sr 111:1y othersvisr I* re- 
quired I)y Ian-. This provision shall not I)e deeturti to prevent meinl)ers of 
the board from the full and free exchange of information with the licensine 
and disciplinary boards of other states, territories or districts of the Cnited 
States or with foreign countries or with the Arizona state dental associa- 
tion or any of its c o n ~ p o ~ ~ e n t  societies or \vith rhe dental societies of other 
states, counties, districts, territories or \\-it11 those of foreign eou~ltries. 

(h) I:se of drugs, inclr~di!~g n:trcotic drr~gs, :IS tlefinecl in title :<ti, cha1)ter 9. 
article I,? daiifieror:~ d r ~ ~ f i s ,  :IS definetl in title 32, chapter 18, :~rticle 
hypnotic drugs, including ;~cetylr~rea tlerivntives, barbituric :~cid derivatives. 
chloral, paralsdrhyde, phenylhyd:~ntoi~i deriv:ttives, s~iffonmethane derivatives 
or any con~pounds or mixtures or preparations that lilar be used for ~)roducing 
h ~ p n o t i c  effects, or alcohol to the extent t11:lt it affects the a b i l i t ~  of the 
dentist o r  dental hygienist to practice his ~ ) r o f e s s i o ~ ~ .  

(c) Prescribing, disl)ensi~lfi or using drugs for other than accepted thera- 
peutic purposes. 

(d) Gross malpractice, o r  r e j ~ a t e d  acts constituting malpractice. 
(e) Acting or assuming to act a s  a member of the bonrd when such is not 

the fact. 

( f )  Procrlrine or attempting to procuw a certificate of the national hoard 
of dental exanliners o r  a license to practice d e ~ ~ t i s t r y  or dental hygiene 
fraud, n~isrepresentatior~ or by knowingly taking ndva~~t:~jie of the mistake of 
another. 

(g) Having professional connection with or lentling one's name to an il- 
Irgal practitionrr of dentistry o r  ally of the other hz:c1111g arts. 

(h) Reprcaenting that a ~ n n ~ ~ i f e s t l y  not corrr.c.tal)lc rendition, ilisease, i l l -  

jury. ailrr~ent or infirmity ri1ri IP peroiauel~tly corlu.c*ttvf, or tliict :I correct#- 
ble cond~tior~, d i s e : ~ ~ ,  ir~jury, ailn~ent or iufir~nity cnn Iw corwcted withi11 
a stated time, if such is not the fact. 

(i) Offering, r~utlert;lkinq. or iigreeing to correct, c ~ ~ r c -  or treat a condition. 
disease. injury, :iil~nent or infirmity 11y a secret nlearw. method. d e v i c ~  or 
instrumentality. 



(j) Refusing t o  divulge to the  b z r d ,  upon reason:it)ie norice arid demand, 
the means, metl~od, drvicc~ o r  i n s t r r ~ ~ n e ~ ~ t s l i t y  used i l l  thc treatruerkt of :I 
conditiof~, disease, injury, aili~:er~t o r  infirmity. 

(k)  Giving o r  receiving, o r  uidirr): o r  abetting the giving o r  r c ~ e i v i r ~ g  of 
rebates, either directly o r  ix~directly. 

( I )  Knowingly making : ~ n y  f : ~ l s ~  o r  f raudulent  st:rtcment. ~ r r i t t e n  o r  oral, 
111 connection with the practice of tlentistry. 

( n ~ )  Reftisal, revucatio~, or s~rsi)er~?;io~l of I i (~t~lsf '  11y :illy o t j ~ e r  state,  terri-  
tory, district o r  conntry, 1nllt~i;s thcs t)o:~rtl ?intis t11:tt s l ~ c : ~  \v:ts riot occ:~sionetl 
by rensolls \virich relittr to tlre :rbility to  safely and skillf~rlly prnctice derl- 
t istry or  to :my :ict of rlnl)rofrssionnl cofitlt~ct. 

(ni Ang corldrict cir pr:lctice contr;lrX lo recogrrizerl srantl:~rds of ethics of 
the delital profcssioli o r  any co~id~:cr o r  practice ;vhicl: tlors o r  ?voriltl cork- 
s t i tu te  :I t l a l lg~r  to thc health, welfare o r  s :~fe ty 'of  fhc p :~ t i c r~ t  o r  ths  IIUII-  
lie. 

( 0 )  Obtaining :;I fee by f raud o r  rr~isrr.j)reser~tatio~l, or  n-illfully filing :i 
frautiu!unt c ln in~  with :I third par ty  for  scr\-ictks r c ~ ~ ~ t l c ~ r t ~ d  or  to 1 ~ .  rer:tiereti 
t o  :I patient. 

(p) En~ployirlg urtlicensrd persous to perforrn \vorlr which r a n  be do:!ca 
legally onlr  11). licensed ~ r s o n r .  

(9) Practicing cter~tistry irrltfer :I false o r  :~ssu~nerl  II:IIII~. i l l  this st:tte, other 
than ::s xl lo \~ed h~ $31-1252. 

(r) JVillful1~- causing o r  perlnittiity :I tlcntal hygic-~~is: o r  tlcantnl arrsili:\ry 
personnel o[)erating t ~ n d e r  his .supervisio~l to commit i1leg;ti :tcts or  pt'r- 
form an  act  Or o[wrntio~l other than that i~e r l l i i t t~ t l  ulitier the l?rorisions of 
art icle 4 of this chnprcr a n 3  1)y the. rules n11d rcgulntions :idopted by the  
h z r d  pursuant to 4 32-12S2. 

(s )  \'iolatinx o r  artempting to violart,, tlin!c.tly o r  irktlirec~tly, or  :issistiny 
o r  abe t t i~ ig  the violati011 of o r  cons1)irirlg to  violate : I I I ~  of t!le ~ ~ r o v i s i o ~ l s  o f  
this chapter o r  rule o r  regu!ntion promu!gated by the boartl. 

(t) The follo\ving ac1ver:isinp pr;lctices: 
(i) The publication o r  circr~lation, dircctly or i~~r l i rcc t ly ,  of :my false, frnutl- 

ulent o r  nlislending stntenlr~nts corlcerr~ir~f the skill, rnuthods or practices of 
hinlself o r  of any other persori. 

(ii) Advertising tha t  t h ~  perfor~nnnce of nny tlental operation doe!: not 
cause pain. 

(iii) The  ncl.vertising in aliy Irlanr!t>r n.hicl~ tcr~tis to tleccivr o r  tlefr;lr~d t h r ~  
public. 

(iv! The claiming o r  inferring in ndsertising matter superiority over other 
practitioners. 

(v) The publishing of rfports of cases o r  testimonikls of pa t i e~ r t s  ill any 
public advertising media. 

(rii The advertising of :rr!y free dental  services excvpt x-ray-, o r  rsan!in:i- 
tion!:; o r  the  riving o r  offering to rive away mercba~rJise its i~!i rnduc~mcnt  
to secure dental patronage. 

(vii) T ~ P  employment of 21 solicitor to oht:~in pntrnnngt'. 

(vi i i )  Advertising by t h e  public exhit)i t io~i of o r  use of s~)(~cirnt 'r~s of dcnt i~l  
work. 

( i s )  Advertising by rrleans of hillboards or off-site signs. 21s :iri:ended L:rws 
197.5, Ch. 134, 5 1, eff. .June 2 ,  197P. 

1 S e c t i o ~  32-1293 et seq 
2 Sectlon 36-1001 e t  seq. 
3 Sectlon 32-1901 et aeq. 
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I'HESlCiENT 

WILLIAM E. HAWKINS. D.0.S 
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DAVID H .  UTZINGER. D D.S. 
5ECRETAHY 

THOMAS R. TRANDAL. D.D.S. 
TREASUAER 

MRS HELEN H. GIBES 
EXECUTIVE DIRECTOR 
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A R I Z O N A  S T A T E  D E N T A L  A S S O C I A T I O N  

3 8 0 0  N o r t h  C e n t r a l  A v e n u - e  
P h o e n i x ,  A r i z o n a  8 5 0 1  2 

P H O N E  2 6 4 - 4 5 2 2  

June  29,  1979 

M r .  S t e v e  Wal lace  
Audi to r  G e n e r a l ' s  O f f i c e  
112 N.  C e n t r a l ,  S u i t e  600 
Phoenix,  Arizona 85004 

Dear M r .  Wallace:  

Our Execu t ive  D i r e c t o r ,  M r s .  Helen Gibbs ,  r e c e n t l y  a d v i s e d  me of some 
of your  i n q u i r i e s  r e l a t i n g  t o  your  a u d i t  of t h e  S t a t e  Board of D e n t a l  
Examiners i n  connec t ion  w i t h  t h e  s o - c a l l e d  "Sunset  Review". 

M a l p r a c t i c e  Insurance :  You i n q u i r e d  abou t  r e p o r t s  r e c e i v e d  from t h e  
Davidson I n s u r a n c e  Agency. The ASDA does  n o t  r o u t i n e l y  r e c e i v e  
r e p o r t s  on i n s u r a n c e  c a s e s ,  s i n c e  each  d e n t i s t  c a r r i e s  h i s  own 
i n s u r a n c e .  However, we have r e q u e s t e d  t h a t  t h e  Dean Davidson I n s u r a n c e  
Agency, which b r o k e r s  t h e  i n s u r a n c e  f o r  most o f  o u r  members (and a l s o  
t h e  ASDA), p r o v i d e  our  I n s u r a n c e  Cornnittee w i t h  c e r t a i n  i n f o r m a t i o n ,  
i n c l u d i n g  t h e  numbers and t y p e s  of c l a i m s  made i n  Ar izona ,  d a t e s  of 
l o s s ,  and s e t t l e m e n t  amounts. Of c o u r s e ,  no i d e n t i f i c a t i o n  o f  any 
i n s u r e d  o r  c l a i m a n t  i s  r e q u e s t e d  o r  s u p p l i e d .  

Our Committee e v a l u a t e s  t h e  d a t a  t o  de te rmine  t h e  f requency  and k i n d s  
of c l a i m s  be ing  made s o  t h a t  i t  c a n  recommend what t y p e  of coverage  
Arizona d e n t i s t s  shou ld  t r y  t o  o b t a i n .  T h i s  i s  b e n e f i c i a l  t o  o u r  
members and,  t o  t h e  e x t e n t  we can keep a b r e a s t  of l e g a l  t r e n d s ,  can 
p r o v i d e  more and b e t t e r  coverage f o r  p o t e n t i a l  c l a i m a n t s .  

A s  t h e  number of m a l p r a c t i c e  c l a i m s  i n c r e a s e s  and t h e  c o s t  of coverage  
a l s o  i n c r e a s e s ,  i t  i s  i n c r e a s i n g l y  impor tan t  t o  our  members t o  know 
how t o  minimizc r i s k s  and o b t a i n  a d e q u a t e  coverage .  The ASDA hopes 
t o  c o n t i n u e  i t s  e v a l u a t i o n  of c l a i m s  t o  i n s u r e  t h e  b e s t  coverage  
a t  t h e  lowest  c o s t  f o r  t h e  p r o t e c t i o n  of Arizona d e n t i s t s  and t h e i r  
p a t i e n t s .  

Hoffman Case: D r .  B e r t  Hoffman, a n  A i r  Force  d e n t i s t  l i c e n s e d  i n  
Texas (I b e l i e v e ) ,  sued t h e  S t a t e  Denta l  Board of Examiners a f t e r  he 
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failed the Arizona licensure examination for either the second or 
third time. He claimed that his test scores should have been 
averaged differently in order to give him a passing grade. The 
Board had determined from his examination that he was not qualified 
to practice dentistry. The Arizona Supreme Court eventually upheld 
the Board's determination. 

The Attorney General's office was, at the time, quite overtaxed and 
unable to devote the time required to defend this case. The then 
Executive Director and the Chairman of the State Board requested 
Mr. Jon Kyl and the firm of Jennings, Strouss & Salmon to assist 
the Attorney General's office, and Mr. Kyl was appointed special 
assistant Attorney General for that purpose, by the Attorney General. 

Jennings, Strouss & Salmon has represented the ASDA for over twenty 
years, and has, as a result, acquired a certain amount of knowledge 
about the profession. The ASDA agreed to pay their fees in handling 
the case since Mr. Kyl's appointment was without compensation by the 
State. 

The ASDA's interest in the case was to insure that the State's position 
was adequately represented so that the legal standards for dental (I 
licensure in Arizona would not be circumvented by someone not found 
qualified by the licensure Board. We have verified with Mr. Kyl that, 
in representing the State in that case, he worked with the Attorney 
General's office and the State Board and that the litigation was 
totally controlled by the State. The ASDA did not seek to influence 
the course of the litigation and did not involve itself in any way 
whatsoever in the case. 

Associated Detective Agency: The other recent instance in which the 
ASDA supplied assistance to the Dental Board involved the illegal 
practice of dentistry by several persons without any dental education 
or training at all. These persons (who called themselves "denturists") 
began openly providing denture care to members of the public. 

The problem was brought to the attention of the State Dental Board 
which, in turn, requested assistance from the Attorney General's office. 
The Board advised the ASDA that neither the Attorney General's office 
nor the Board had rhe funds or the inve~tigators to immediately investi- a 
gate the alleged violations of law. 

As a result, the ASDA hired an investigator to obtain evidence of any 
such violations, and that evidence was turned over to the Attorney 
General. The Board or Attorney General eventually provided its own 
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i n v e s t i g a t i o n  and t h e  ASDA d i s c o n t i n u e d  i t s  e f f o r t s  t h e r e a f t e r .  
The o n l y  purpose  of t h e  i n v e s t i g a t o r  was t o  o b t a i n  ev idence  of 
v i o l a t i o n s  of law t o  a s s i s t  t h e  S t a t e  i n  t h e  c a s e s  i t  f i l e d .  The 
Arizona Supreme Court  e v e n t u a l l y  upheld  t h e  S t a t e  Board ' s  e f f o r t s  
t o  e n j o i n  t h e  i l l e g a l  p r a c t i c e  and s e v e r a l  i n j u n c t i o n s  r e s u l t e d .  

Again, t h e  r e a s o n  t h e  ASDA became invo lved  was t o  p r e v e n t  circum- 
v e n t i o n  of Arizona law, and a g a i n ,  i t s  p o s i t i o n  i n  s u p p o r t  of t h e  
p r o t e c t i o n  of t h e  p u b l i c  was v i n d i c a t e d  by t h e  Supreme Court .  The 
ASDA w i l l  c o n t i n u e  t o  do i t s  b e s t  t o  s e e  t h a t  t h e  laws o f  t h e  S t a t e  
of Arizona a r e  n o t  v i o l a t e d .  S i n c e  t h e  S t a t e  D e n t a l  Board i s  t h e  
e n f o r c i n g  agency, t h e  ASDA w i l l  c o o p e r a t e  i n  any p r o p e r  way w i t h  
t h e  Board and t h e  law enforcement a g e n c i e s ,  i n c l u d i n g  p r o v i d i n g  
ev idence  of v i o l a t i o n s  of law. 

Purpose:  The b a s i c  purposes  of t h e  A s s o c i a t i o n  a r e :  

a )  To improve and p r o t e c t  t h e  p u b l i c ' s  d e n t a l  h e a l t h  
and w e l f a r e ;  

b) To e n s u r e  q u a l i t y  d e n t a l  c a r e  t h a t  i s  a p p r o p r i a t e  
f o r  t h e  h e a l t h  of o u r  p a t i e n t s ;  

c) To promote t h e  a r t  and s c i e n c e  of d e n t i s t r y ;  and 

d )  To r e p r e s e n t  t h e  i n t e r e s t s  of t h e  members of t h e  
d e n t a l  p r o f e s s i o n  and t h e  p u b l i c  which i t  s e r v e s .  

I n  p a s t  y e a r s  t h e  S t a t e  Board of D e n t a l  Examiners was p r i m a r i l y  a  
l i c e n s i n g  board.  R e c e n t l y  t h e  D e n t a l  Board h a s  a c t i v e l y  expanded 
i t s  a c t i v i t i e s  t o  a r e a s  of c o n t i n u i n g  e d u c a t i o n ,  p a t i e n t  compla in t  
review,  d u t i e s  of a u x i l i a r i e s ,  d e n t u r i s t  l i c e n s u r e  and o t h e r  r e g u l a -  
t o r y  r e s p o n s i b i l i t i e s .  

The Board h a s  n o t  had s u f f i c i e n t  funds  t o  c a r r y  o u t  i t s  mandated 
r e s p o n s i b i l i t i e s ,  and t h e  ASDA h a s  suppor ted  a n  i n c r e a s e  i n  l i c e n s e  
renewal  f e e s  which w i l l  a l l o w  t h e  D e n t a l  Board more revenue t o  meet 
i t s  r e s p o n s i b i l i t i e s .  

The ASDA recommends q u a l i f i e d  nominees f o r  t h e  D e n t a l  Board t o  t h e  
Governor. When a Board Member t a k e s  h i s  o a t h  of o f f i c e ,  he  becomes 
a r e p r e s e n t a t i v e  of t h e  S t a t e  and n o t  t h e  p r o f e s s i o n .  

The most e f f i c i e n t  and p r a c t i c a l  way t o  r e g u l a t e  t h e  p r a c t i c e  of 
d e n t i s t r y  i s  by i n d i v i d u a l s  knowledgeable i n  t h e  p r o f e s s i o n .  I 
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feel it is perfectly proper, indeed essential, fbr interaction of 
the two entities. Members of the profession have the highest stake 
in maintaining the highest standards of the profession for the good 
of the public. The Dental Board should be continued in its present 
structure and even strengthened in its ability to properly regulate 
the practice of dentistry. 

I sincerely hope that in making your recommendations you and your 
colleagues will research and consider the high quality of dental care 
that the existing system has provided. 

Please call me or Mrs. Gibbs if we may supply any additional informa- 
tion or clarification with regard to your audit of the Arizona Dental 
Board. We appreciate the concern you have shown in studying the Board 
and our profession. 

Cordially yo rs, 

w 
Arthur Dalpiaz, DID. S . 
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DOC!<;LhS 11. SOIITON, CPA 
AL'I~ITOI~ CESERAL , 

SL'ITE 600 
113 NORTII CESTRAL AVENUE 

I'IIOESIS. z\flIZOS.\ 85004 
355-4385 

BILLIE J .  AL,I,RED, CPA 
DEPUTY AUDITOR GESEKAL 

STATE OF ARIZONA 
OFFICE OF THE 

SUITE 800 
AUDITOR GENERAL 33 NORTH STONE AVESUE 

TUCSON, ARIZONA Hi701 
882-546.5 

July 3, 1979 

Bob Crawford 
Associated Detective Agency 
2701 East Camelback Road, Suite 500 
Phoenix, AZ 85016 

Dear Mr. Crawford: 

The purpose of this letter is to confirm my understanding of our telephone 
discussion on July 3, 1979. 

1. During all investigations concerning denturists and 
dentists involved in the denturism movement, which 
occurred from 1976 through 1978, the Associated 
Detective Agency was hired and employed by the Board 
of Dental Examiners. 

2. All billings for investigations involving the denturism 
movement were made directly to the Board of Dental 
Examiners. 

Efdb Crawfor3 
Associated Deteative Agency 

Please edit these statements to your satisfaction, sign where indicated and 
rctnrr. the signcc! copy tc our Office. A prcpzic? sddresscd eil;ielope h;ls 
been included for your convenience. 

Thank you very much for your cooperation with our audit of theRoard of 
Dcntal Cxamlners. 

Sincerely 

Steve IJallace 
Performance Audit ~ivision 



J u l y  1 7 ,  1979 

M r .  S t e v e  Wal l ace  
A u d i t o r  G e n e r a l ' s  O f f i c e  
112  N .  C e n t r a l  
S u i t e  600 
Phoen ix ,  A r i z o n a  85004 

Dear  M r .  Wa l l ace :  

P e r  o u r  t e l e p h o n e  c o n v e r s a t i o n  l a s t  week, p l e a s e  d i s r e g a r d  
t h e  c o r r e s p o n d e n c e  f rom y o u r  o f f i c e  d a t e d  J u l y  3 ,  1979 .  A s  
w e  d i s c u s s e d ,  t h e  l e t t e r  c o n t a i n e d  e r r o n e o u s  s t a t e m e n t s ,  a n d  
I have  s i n c e  d e t e r m i n e d  t h e  f o l l o w i n g .  

The A r i z o n a  S t a t e  D e n t a l  A s s o c i a t i o n ,  3800 N .  C e n t r a l ,  S u i t e  320, 
Phoen ix ,  A r i z o n a ,  had  p a i d  a p o r t i o n  o f  t h e  c h a r g e s  i n v o l v e d  
w i t h  o u r  i n v e s t i g a t i o n  o f  t h e  d e n t u r i s t s  which  began  d u r i n g  t h e  
l a t t e r  p a r t  o f  1976 and  ended  i n  mid-1978. The f o l l o w i n g  w i l l  
p r o v i d e  you t h e  d a t e s  o f  payment ,  t h e  amoun t s ,  a n d  by  whom t h e  
payments  w e r e  made : 

$472.20 A r i z o n a  S t a t e  Board o f  D e n t a l  Examiners  
344.60 11 11 

2831.84 A r i z o n a  S t a t e  D e n t a l  A s s o c i a t i o n  
78.00 A r i z o n a  S t a t e  Board o f  D e n t a l  Examiners  

830.65 A r i z o n a  S t a t e  D e n t a l  A s s o c i a t i o n  
500.00 11 I I  

92 .30  I I  I1 

533 .53  I! 11 

746.35 II  I1 

790.90 11 II 

801.00 A r i z o n a  S t a t e  Board o f  D e n t a l  Examiners  
653.50 II 11 

412.30 II 11 

351 .00  I I  I1  

940 .35  II 11 

866.50 I I  I t  

M r .  Thomas P .  Douglas  i s  t h e  E x e c u t i v e  S e c r e t a r y  f o r  t h e  A r i z o n a  
S t a t e  Board o f  D e n t a l  Examiners .  M s .  He len  Gibbs  i s  t h e  E x e c u t i v e  
D i r e c t o r  o f  t h e  A r i z o n a  S t a t e  D e n t a l  A s s o c i a t i o n .  I a l s o  d e a l t  
w i t h  M r .  John  L. K y l ,  who i s  t h e  l a ~ y e r ~ r e p r e s e n t i n g  t h e  A r i z o n a  
S t a t e  D e n t a l  A s s o c i a t i o n .  H e  i s  a s s o c i a t e d  w i t h  ~ e n n i n g s ,  S t r o u s s  a 
and  Salmon, 111 W .  Monroe, P h o e n i x ,  A r i z o n a  85003. 



M r .  S t e v e  Wal lace  

M r .  Wa l l ace ,  I hope t h i s  l e t t e r  c l a r i f i e s  t h e c m a t t e r  r e g a r d i n g  
your  a u d i t  o f  t h e  Board o f  D e n t a l  ~ x a m i n e r s .  However, i f  I 
can  be  o f  f u r t h e r  a s s i s t a n c e  t o  you,  p l e a s e  do n o t  h e s i t a t e  t o  
c o n t a c t  m e .  

S i n c e r e l y ,  

Rober t  L ~ r ~ w f o r d  
i 



J u l y  2 4 ,  1 9 7 9  

M r .  S t e v e  Wallace 
A u d i t o r  G e n e r a l ' s  O f f i c e  
1 1 2  N o r t h  C e n t r a l  A v e n u e  
S u i t e  6 0 0  
P h o e n i x ,  A r i z o n a  8 5 0 0 4  

Dear M r .  Wallace: 

P e r  o u r  t e l e p h o n e  c o n v e r s a t i o n  of f r i d a y ,  J u l y  2 0 t h . ,  t h e  
f o l l o w i n g  i s  a b r e a k d o w n  o f  t h e  b i l l s  y o u  r e q u e s t e d :  

1 0 / 1 8 / 7 6  $ 4 7 2 . 2 0  A p a c h e  D e n t u r e  C l i n i c  

1 0 / 2 9 / 7 6  $ 3 4 4 . 6 0  A p a c h e  D e n t u r e  C l i n i c  

1 1 / 2 5 / 7 6  $ 2 8 3 1 . 8 4  J i m s  D e n t u r e  C l i n i c  $ 4 2 6 . 5 0  
A r i z o n a  D e n t u r e  S p e c i a l i s t s  4 2 6 . 7 5  
Thomas D e n t u r e  S t u d i o  3 7 0 . 3 0  
J i m s  D e n t u r e  C l i n i c  1 4 0 . 5 0  . 
N o r t h w e s t  D e n t u r e  C l i n i c  1 6 7 . 4 5  
A r i z o n a  D e n t u r e  S t u d i o  3 8 7 . 7 0  
Don Dos te l l e s  D e n t a l  L a b  1 3 . 4 0  
B i l l c o  D e n t a l  L a b  7 6 . 5 0  
C o l o n i a l  D e n t u r i s t  O f f i c e  5 4 2 . 3 1  
B o r d e r  D e n t a l  L a b  2 4 4 . 4 3  

1 2 / 1 7 / 7 6  $ 7 8 . 0 0  A p a c h e  D e n t u r e  C l i n i c  

1 / 3 0 / 7 7  $ 8 3 0 . 6 5  V a l l e y  D e n t u r e  & R . F .  Bobo D.D.S. 

3 /23 /77  $ 5 0 0 . 0 0  D r .  Bobo & J .  D l e n k l e  

4 / 2 8 / 7 7  $ 9 2 . 3 0  D r .  Bobo & J.  B l e n k l e  

5 / 2 4 / 7 7  . $ 5 3 3 . 5 3  C a h i l l  D e n t u r e  $ 8 9 . 6 0  
F l a g s t a f f  D e n t u r e  C l i n i c  3 2 0 . 1 3  
Mesa D e n t u r e  C l i n i c  9 3 . 8 0  
B l e n k l e  D e n t a l  L a b  3 0 . 0 0  

6 / 9 / 7 7  $ 7 4 6 . 3 5  D r .  Bobo $ 9 7 . 5 0  
Jims D e n t u r e ,  V a l l e y  D e n t u r e ,  
Thomas  D e n t u r e  9 A r i z o n a  
D e n t u r e  I 5 7 . 0 0  
F l a g s t a f f  D e n t u r e  C l i n i c  2 8 3 . 5 0  
S u n t o w n  D e n t u r e  2 1 9 . 1 0  
A p a c h e  D e n t u r e  C l i n i c  8 9 . 2 5  



7 /22 /77  $ 7 9 0 . 9 0  S u n n y s l o p e  $ 1 7 2 . 0 0  
A m e r i c a n  D e n t a l  L a b  249'. 00  
S u n  D e n t a l  L a b  1 7 0 . 2 5  
S c o t t s d a l e  D e n t u r e  S e r v i c e  1 9 9 . 6 5  

9 /22 /77  $ 8 0 1 . 0 0  A p a c h e  D e n t u r e  C l i n i c  $ 6 4 4  - 2 5  
S u n  D e n t a l  L a b  3 1 . 5 0  
A m e r i c a n  D e n t a l  L a b .  3 1 . 5 0  
S c o t t s d a l e  D e n t u r e  C l i n i c  9 3 . 7 5  

1 0 / 2 4 / 7 7  $ 6 7 3 . 5 0  A r i z o n a  D e n t u r e  C l i n i c  $ 9 4 . 5 0  
A p a c h e  D e n t u r e  C l i n i c  3 6 0 . 0 0  
J i m s  Denture  C l i n i c  1 7 4 . 0 0  
S c o t t s d a l e  D e n t u r e  C l i n i c  2 2 . 5 0  
S c o t t s d a l e  D e n t u r e  Service 2 2 . 5 0  

1 2 / 0 9 / 7 7  $ 4 1 2 . 3 0  J i m s  D e n t u r e  C l i n i c  

3 /08 /77  $ 3 5 1 . 0 0  J i m s  D e n t u r e  C l i n i c  $ 2 0 2 . 5 0  
Young town  D e n t u r e  C l i n i c  9 9 . 0 0  
West P l a z a  D e n t u r e  C l i n i c  4 9 . 5 0  

5 /03 /78  $ 9 4 0 . 3 5  J i m s  D e n t u r e  C l i n i c  
S u n t o w n  D e n t u r e  C l i n i c  
N o r t h w e s t  D e n t u r e  C l i n i c  
A r i z o n a  D e n t u r e  C l i n i c  
West P l a z a  D e n t u r e  C l i n i c  
S u n  D e n t a l  L a b  
A m e r i c a n  Dental  L a b  
C a h i l l  D e n t u r e  S t u d i o  
S u n n y s l o p e  D e n t u r e  C l i n i c  
Mesa D e n t u r e  C l i n i c  
A r i z o n a  D e n t u r e  S p e c i a l i s t s  
S c o t t s d a l e  D e n t u r e  S e r v i c e  
S c o t t s d a l e  D e n t u r e  C l i n i c  
Young town  D e n t u r e  C l i n i c  

5 / 0 3 / 7 8  $ 8 6 6 . 5 0  A p a c h e  D e n t u r e  C l i n i c  $ 5 5 0 . 5 0  
J i m s  D e n t u r e  C l i n i c  9 5 . 0 3  
S c o t t s d a l e  D e n t u r e  C l i n i c  2G.00 
S u n n y s l o p e  D e n t u r e  C l i n i c  1 2 7 . 5 0  
S c o t t s d a l e  D e n t u r e  S e r v i c e  6 7 . 5 0  

S i n c e r e l y ,  

R o b e r t  L .  C r a w f o r d  
A s s o c i a t e d  Detective A g e n c y  
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STATE OF ARIZONA 

OFFICE OF THE AUDITOR GENERAL 

SURVEY OF REGISTRANTS 

STATE BOARD OF DENTAL EXAMINERS 

1. Please indicate the type of license you currently hold: 

250 Dentist 
83 Dental Hygienist 
3 Denturist - 

5 Restricted 

You are currently practicing: 

85 Over 40 hours per week 
188 30 - 40 hours per week 
3 0 20 - 30 hours per week 
1 7  10 - 20 hours per week 
15 Less than 10 hours per week 

6 No response  
Your practice is located in a city with a population of: 

244 More than 100,000 
--7ET 50,000 to 100,000 

23 30,000 to 50,000 
14 15,000 to 30,000 
2 6 Less than 15,000 
8 No response  

2. How did you obtain your Arizona license? 

335 Examination 
2 Reciprocity 
4 No response  

3. If you took the exam do you feel that it was: 
11 No response  
282 A valid measure of the knowledge and skills 

required for your profession - 
11 Too difficult 
7 Not difficult enough 
77 Not a valid measure 

4. If you applied for reciprocity do you feel that the present require- 
ments are too restrictive? 

33 Yes If yes, why? 
107 No 
201 No response 



State of Arizona 
Office of the Auditor General 
State Board of Dental Examiners 
Page Two 

5. How would you rate the potential harm to the public that is directly 
attributable to the services provided by each group: • 

Risk of Risk of No 
Severe Harm  oder rate Harm Response 
(Loss of Life) (Reparable Damage) Discomfort 

Dentist 127 
Restricted Dentist 8 5 
Dental Hygienist 
Denturist 8 ., 

Dental Assistant 1 0  

6. In your opinion, the board's primary function should be: (I 

6 1. To protect the profession 51 5. 2 and 3 
165  2. To insure competence 31 6. 1 , 2 a n d 3  

82 3. To protect the public 2 7. 1 a n d 3  
2 4 . 1 a n d 2  2 8. No response  

7. What is the best method of insuring continued competency? • 

7 6. 1 and 3 - 25 1. Periodic re-examination 
20 7. 3 and 5 37 2.More stringent disciplinary actions 
1 6  8. 2 , 3 a n d 5  - 144  3. Peer review 

-- 

29 9 . 2 a n d 3  - 6 4. Other 
11 10. No r e s p o n s e  46 5.  Cont inu ing  e d u c a t i o n  - 

a 
8. Have you ever been involved in the Board's complaint review process? 

41 Yes 
2 98 No 

2 No r e s p o n s e  
9. If you have been involved: (I 

Yes N n  - -- -. - - - - Was the matter resolved in a timely fashion? 35 5 3 01 
- Was the resolution equitable? 31 5 305 
- Was a formal hearincr held? 1 2  22 307 
- Was the Board's decision appealed? 
- If appealed, was the decision reversed? 

10. Have you had any contact with the Board's administrative office? 

1 4 9  Yes 
190  No 

2 No r e s p o n s e  
If so: 

Was your request dealt with in a tinely manner? 
135  Yes 

1 2  No 
1 9 4  No r e s p o n s e  
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Was the quality of the response: 

85 Excellent 
55 Adequate 
6 Substandard 

195 No response  
Any recommended changes for the office? 

I) 

Have you had any contact with similar boards in other states? 

107 Yes 
218 No 
16 No response  

If yes, how would you rate Arizona's Board? 

4  0  Superior 
5 7  Equal 
1 0  Inferior 

234 No response  
If it is inferior, how can Arizona's Board be improved? 

@ 12. Are you aware of: 

Scheduled board meetinas? 1 8  109  Yes 214 No 
Proposed actions of the board? 23 147 Yes 1 7 1  No 
Actions taken by the board? 2  5 173  Yes 143  No 

I) 13. In your opinion, has the board,through its licensing function, 
properly protected the profession from incompetent practitioners? 

208 Yes 
119  NO 

1 4  No response  

Please return this questionnaire to: 

Steve Wallace 
Office of the Auditor General 
112 N. Central Ave. 
Suite 6 0 0  
Phoenix, Arizona 
8 5 0 0 4  



A P P E N D I X  V I  

ATTORNEY GENERAL O P I N I O N  

REGARDING T H E  OPEN M E E T I N G  LAW 



APPENDIX VI 

Department of Law 
Opinion S o .  75-8 (R-10) (R75-8 1) August $, 1975 

REQUESTED BY: PAUL R. BOYKIN 
Executive Director 
Arizona State Board of Medical Examiners 

QUESTIONS: 

ANSWERS:  

1 .  Does the Arizona Open Meeting Law apply 
to the 90-10 agencies of this state? 

2. If the answer to the first question is yes, does 
the Open Meeting Law apply to the following: 

A. Investigational proceedings of the Board 
of Medical Examiners? 

B. Informal interview provided for in A. R.S. 
5 32-1451.B? 

C. The personal deliberations and review of 
evidence by members of the Board of 
Medical Examiners following the comple- 
tion of a hearing provided for in A.R.S. 5 
32-1451? 

1 .  Yes. See Department of Law Opinion No. 
75-7, issued on August 19. 1975. 

2. See body of opinion. 

Since the Arizona Sta te  Board of Medical Examiners is a "govern~ng body" a s  de- 
fined in the Open Meeting Act and since there is no exception to  the Act for contested case o r  
quav-judicial proceed~ngs (see Opinion No. 75-7). the Board is s u b ~ e c t  t o  the Act In all the 
cases described in Question 2 to  the extent that it is taking "legal action".I "Legal action" I S  

defined in the Act a s  follows: 

"Legal a c t ~ o n "  means a collective decision, commltnlent o r  promise 
made by a majority of the members of a governlng body conaiatcnt ~ ~ t h  the 
cons t i t u t~on ,  charter o r  bylaws of such body. and the laws of this state.  

A.R.S.  $ 38-431.2. 

It 1s the o p i n ~ o n  of this office that the term "legal action". as  def1nc.d in r \ . K . S .  S 
38-43 1.2, must be construed to  extend belond the mere formal act o ivot ing.  D l a c u ~ r o n a  and 
d e l ~ b e r a t ~ o n r  by members of the governlng bod) prior to the l ~ n a l  declsion are  an  rntcgral 
and nece,sary part ol 'any " d e c ~ v o n ,  cornmltmerit o r  prom~se" ,  and H e  h e l ~ e \ e  a r e  ~nc luded  
wlthln the  d e f ~ n ~ t ~ o n  of"lcga1 action". See T l t ~ l t . ~  P u t r l ~ r l ~ r n ~  Cortlpur~r 1,. Il'1111ut1r.s. 7 2 2  5 0  1 d  
470 (F la .  1969). 

Ilt make, no dillerence  hat de \c r lp t~v r  label o r  t o rma l~ ty  15 dccorded to the ar\cmhlCrgc ol 
board member\.  I t  may be called .i tormdl or ~ n t o r m a l  meetlng or a luncheon I t  Itgal dctiun 
I \  taken. the daremblagr I \  i u b ~ c c t  to the Act.  Srjt Su~rurr t rnco .Sc \ t \ /~ , rp r r  (~iiii'l '. 
.Su< rut?Iento Hour~ i  of  .Sui~t~rv~. \or \ .  263 C i . h  4 I. 59 CaI.Kptr.  4h0. 487 ( 1968) 



The declaration of policy as  set forth in 3 I .  Ch .  1.18. Laws 1962. provides corn-pelling 
authority for this conclusion. 

It is the  public policy of this state that  proceedlnqs in meetings of gov- 
erning bodies of the state and  political subdivisions thereof exist t o  aid in the 
conduct of the people's business. It is the intent of this act that  thelr official 
deliheratrons and proceedings be conducted openly. (Ernphasts added.) 

This section indicates a legislative intent t o  expose to  public view all"officialdelibera- 
tions and  proceedings"of governtng bod~es .  L~kewise, A.R.S.  5 38-431.01. whlch is the main 
operative section of the Open Meeting Act, provides in part that: 

A. All official meetingsat which any legal action is taken by govern- 
ing bodies shall be public meetings and  all persons so  desirlng shall be 
permitted to  attend and  lisren ro the deliberations and proceedings . . . 
(Emphasis added.) 

Although the  Act does not define "deliberations". it does define the  term "proceed- 
ings" as  follows: 

"Proceedings" means the transaction of any functions affecting citizens o f t h e  state by 
an  administrative o r  legislative body of the state o r  any of its counttes o r  municipalities o r  
other political subdivisions. 

A.R.S. 5 38-431.3. 

"Deliberation" is defined in Black's Law Dictionary. 4th ed..  as  follows: 

The act or process of deliberating. The  act of weighing and examining 
the reasons for and against the contemplated act o r  course of conduct o r  a 
choice of acts o r  means. 

The California Court  of Appeals In the case of Sacramenro .Vercspaper Guild v. 
Sacramenro Board of Sirperr,rsors, 263 C.A.  41. 69 Cal .Rptr .  180 (1968). described the 
process of "dellberation" as  follows: 

T o  "deliberate" is t o  examine, weigh and  reflect upon the reasons for o r  
against the choice. (Citation omttted.) Public choices are  shaped by reasons of 
facts, reasons of policy o r  both. Any of the agency's functtons may include o r  
depend upon the ascertainment of facts. (Citation omitted.) Dcllberatlon thus 
connotes not only collective discusslon, but the collectl\e acquisition and  
exchange of facts preliminary to  the ultimate decis~on.  

Accordingly, it is clear that the words "dellberat~ons" and "proceedings" encompass the  
entire decision-making process. 

Not only does the language used by the I_egislature compel a broad interpretation of 
"legal action". the case law in other states leaves little room for argument.  1-he Florlda 
Supreme Court  prohahly hest described the rationale for evtcndlng the \cope of activities to  
he co\ered h v  a n  open meetlng law In the case of Tr!?ies Pirhlrshirr~ ('orrlpanj, is. CC7lliantr. 
trrpru, where~n  it stated: 

E ~ e r y  thought.  as well as every a l f~ rma t l \ e  act.  o f a  puhllc officlal a s  it 
relates to and  IS wlthln the \cope o t  hls official dutle\.  I \  a matter of puhllc 
concern: and it 15 the entlre d r c ~ s ~ o n - m a k i n g  proce\i  that the legtslature 111- 

terideti t o  affect h)  the enactment ol'the \tatUte heiore us, This act ~ s a d c c l a r a -  
t lon of p u h l ~ c  po l~cy ,  the frustratton o f u h l c h  conrtltutes Irreparable rnlury to  
the public Interest. F ~ c r y  step In the dcc~\ ion-mahlng proce\\. lncludinp the 



dec~sion ~tself.  15 a necessary p r e l ~ m ~ n a r y  to  formal actlon. It f o l l o ~ \  that e a c h  
~ u c h  htep con\tltute!, a n  "official act". a n  ind~ \pen \ah le  rcqulsite t o  "formal 
action", u ~ t h ~ n  the meaning of the act .  

It is our  conclusion. therefore. that with one na r roa  esceptlon uhich s e  
will discuss later. the legi\iature Intended the provis~ons  ot Chapter  67-356 to 
be applicable to ckery as\emblage of a board o r  commission g o ~ e r n e d  by the 
act a t  uhlch any dihcuss~on. deliberation. decision. o r  formal action 1s to he 
had. made o r  taken relating to. o r  \vithin the scope of the official dutie, o r  
affairs of such body. 

In a recent case, the Supreme Court  of Florida restated its in terpreta t~on of Florida's 
Open  k l ee t~ng  La& as  follows: 

One purpose of the government in the sunshine law was to pre\ent 
a t  nonpublic meetings the crystallizat~on of secret deci51onc to  a polntjust shor t  
o f  ceremonial acceptance. Rarely could there be an! purpose to  a nonpublic 
pre-meetlng conference except to conduct some part of the decisional process 
behind closed doors.  The  statute should be construed so  as  to frustrate all 
evasibe devices. This can be accomplished only by embractng the collecti!e 
inquiry and  discussion stages within the terms of the statute. a s  long as  such 
inquiry a n d  discussion 1s conducted by any committee o r  other authorit! 
adopted and  established by a governmental agency. and  relates t o  an )  matter 
on  whlch foreseeable action is taken. 

Town of Pulni Beach s. Gradlsuri. 296 So.2d 473 (Fla .  1971) 

The fact that the 1.egislature amended the Act in 1974 to  bring u ~ t h i n  the c o ~ e r a g e  of 
the Act committees and sub-committees of goberning hod~es .  p r o \ ~ d e s  further hupport for  
a broad Interpretation of "legal actlon". The  Ca l~ fo rn ia  Court  of Appeals considered t h ~ s  
point In the case of Suc.rrrnirnro .l'nr.spuprr G~r i ld  1,. Suc~ru~? ie t~ ro  Board ot 'S~iprr~~i .sor .s .  
.strpru. 

Without troubling the lexicographers. one  rrcogniles a committee 
as  a subord~na te  body charged with in~est igat lng.  considering and reportkng 
t o  the parent body upon a particular subject. Sorrnally. committee\ In\e\ti-  
gate. consider and report. leaking the parent hod? to  act. U! the  \pectfic In- 
clusion of committee5 and their meeting\. the Rroun  .-\ct [C'al~forili.~'\ Open 
M e e t ~ n g  Act] demon\tratcs its general a p p l ~ c a t ~ o n  to  collccti\e In\e\ti-  
gatory and consldcrat~on activity \ topping \hart ot officlal action 

The  cour t  went on  to  \tale that:  

:\n intorm;ll conference or caucus permit\ crys ta l l i fa t~on of \ecret 
dec i \~on \  to a po~t l t  ju\t \hart of cercnlonial :iccept:lnCe. l.tli~rc 15 rare / \  Jn! 
purpo\e to a n o n p l ~ b l i ~  pre-meeting conference c\ccpt to conduct some p.lrt of 
the d e c ~ \ ~ o n ; l l  procc\\  h e h ~ n d  clohed door \ .  Oni?  h! e rnb r ;~c~np  thc collci. t~\u 
inqulr! . ~ n d  discu\c~on \rage\. as  ~ e l i  95 the ultinl;~tc \tep i i t  offlclal action. (.in 
an  open rrieetinp regul,~tion frustrate tho\c e \ a \ i t e  d e \ ~ c e \ .  (Fo<)tnoti .  
omitti.J.) ,\\ opi.rati\c crltcrla. forrncllit! 'lnd i~ltorm,lIt~! arc ; l l~ef l  t o  thi. Id\\ ' \  

de\i<n. t upo \ lnp  ~t to the \ e r )  esa \ lon\  it  \ \ . ~ \ d r \ i ~ n c c i  t o  pre \ent .  Con\ t rued in 
the Iicht ot the t3rov.n Act'\ ohlecti\c\ .  the tcrrri "nicct~ng"eutcndr to intorrr;.ll 
\e \ \ ion\  (ir conletcnce\ 01 the h<i:ird rncnlhcr, dc\i;ncd t ~ i r  the d i r c u ~ ~ i o n  



of p u b l ~ c  bu\lne\\  The t l h b  Club luncheon. attended by the h e r a m e n t o  , 
County board ol superilsor9. was such a meeting 

It IS also instructive to note that  the Leg~sla ture  in amending the  Act in 1974 provided 
expressly for the use of executl\e scsslons under five different circumstances. Specifically, 
A.R.S.  9 38431.03,  added Laws 1974, provides for the use of executive session> for the 
"discussion o r  cons~dcrat ion"  of personnel matters (paragraph I )  and confidentiat records 
(paragraph 2)  and  fo r  the "di \cuss~on o r  consul ta t~on" with attorneys for purposes of obtain- 
ing legal a d v ~ c e  (paragraph 3). lrith representatires of employee organizat~ons  (paragraph 4 )  
and for  purposes of international and  interstate negotiations (paragraph 5). This section also 
prohibits the governing bod) from taking any "final action o r  making any final decision" in 
the  cxecut i \e  session. Obvioud!, the  l-egislature. In making a n  express exception to  the  open 
meeting requirement for c e r t a ~ n  types of "discussions. considerations and  consultat~on". 
must have considered such conduct generally aubject t o  the requirements of the Act. In other 
words. t o  construe "legal action" to include only the final dec i s~on  o f a  body. t o  theexclusion 
01 the deliberations leading up to the  d e c ~ s ~ o n ,  ~ o u l d  renderthe executive session probislons 
found in .A.R.S. 5 38-43 1.03 idle a n d  nugator>.  Such aconstructlon must be avoided. Starer,. 
E1~t~urcl.s. 103 A r ~ r .  487. 446 P.2d 1 (1968). 

Not all "discussions. cona~dt.rations and consultat~ons", however, are  required to  
be d o n e  in a n  open meeting. The  definition 01 "legal actton" contemplates actions by "a 
majority of the members ot a goisrning body." Accordingly. it is ou r  o p ~ n i o n  that  all dis- 
cussion\.  deliberationz. consrdrra t~ons  o r  consul ta t~ons  among  a majority of the members ot 
a governing body regard~ng matters which ma) toreseeably require final action o r  a final 
declsion ol the guLerning body constitute "legal action" and must be conducted in a n  open 
meeting, unleas an  executi\c \es>ion is a u t h o r l x d .  It should  be pointed out. however, that  
such d~scuss ions  and deliberations between less than a majority of the members of a govern- 
ing body. or other drv~ces .  \\ hen used to  circumvent the purpobes of the Act. would constitute 

a \ ~ o l a t ~ o n  which ~ o u l d  \ubject the  go\erning body and the participating members to the 
several sanctions p r o r ~ d c d  for in the Act. St~r  T O M  ( I /  Pult>i Bruii i  1,. Grudr.son, supra. 

In regard to your \ccond question. it is our  opinion that. to the extent a majority of 
the member\ of the f3oa1-d c o n \ ~ d e r  matters In ~n\e>t igat ional  proceedings a n d  informal 
in terv~ews H hich may fore\ceahly require the Board to take final action o r  make a final 
dec~s ion .  the member9 mu\[ conduct those procced~ngs In an  open meeting, unless a n  
execu t~ve  session 1s a u t h o r ~ / e d .  

The tinal euarnplc sI \en  In Question 2 of the deliberation\arld revlew of ev~dcncc  by 
mcrnbcrs of the Hoard Iollouing a n  ad jud~ca to ry  hearing is >ubject to the requirements of 
the Act and must he conducted In an open meeting. 



held without a t  least tuenty-four hours' notice to the members of the govern-, 
ing bod! and  the general public. In case o f a n  actual emergency. a meetlng may 
be held upon such notice as  is appropriate t o  the circumstances. 

D. A mestlng can be recessed and held u ~ t h  \horter notice if public 
notice 1s gi \en  as  required in paragraph A of this section. 

The  Open h l ee t~ng  .Act when or~ginal ly  enacted In 1962 made no specific provision 
for the girlng of notice. It hile the requirements set forth in the 1973 amendments provide 
some guidelines, the particular mechanics of giving notice have not been \et forth. Moreover.  
the  language used in the 1974 amendments relating to notice is ambiguous. confusing and  
often con t r ad~c to r ) .  Without engaglng in a long discussjon of the man) problems ~nvolved.  
we offer the follouing guidel~nes  to be followed in complqing ui rh  the notlce requlrrments 
of A.R.S. 5 38-431.02. Although an  agencq in follo\ring these guidelines uill  in some cases 
d o  more  than required by the Act, it should nerer  fall short of the Act's requirements. Being 
orer-cautious is certainly justified. however. in vleu of the serious consequences for \ lolatlng 
the Act. Fo r  euample. a d2c1son made In a meeting for uhich defective notice was given 
may likely be declared null and bold by reason of A.R.S. 9 38-131.05. 

Each state agency \+ hiCh is a gorernlng body as defined in A.R.S.  38-431 must file a 
statement u ~ t h  the Secretar) of State statlng uhere  notices of all 11s meetings and  the meet- 
ings of its committees or ~ u b c o m m ~ t t e r s  uill  be posted. See Appendix 4 for a sample state- 
ment. The  purpose of the btatement is t o  p r o ~ ~ d e  ~ n f o r m a t ~ o n  to  the public regarding the  
place where It can find notlces of the governing body's meetingb. Generally, a governing body 
will post notices of its meetings d~rec t ly  o u t s ~ d e  the door  to 11s offices o r  on  a bulletin board 
in the lobby of the hullding in uhich the governing body's offices are  located. Governing 
b o d ~ e s  which hold regular meetings o n  the same day of each month m q  post notlces of such 
meetlngs by providing the ~n to rma t ion  under the body's name in the bullding directory. Fo r  
example. the directory I ~ s t ~ n g  In the lobby of the bu i ld~ng  might look a \  follows: 

A r u o n a  Accountancy Board Room 202 
(Regular meetings every 2nd Mondaq of each mon th )  

Regular mcetlngs are  generiilly those requ~rcd to hc conducted on  a regular basis by 
statute and thc date, of uhich are \et by \tatute,  rule, ordinance. resolution o r  custom. For  
each regular meeting. the go\ernlng body must post a Notice of Regular Alcet~ng a t  the 
place descr~hed in the statement filed w ~ t h  the Secretary of Sta te  as d r c r i b c d  ahore .  Sre 
Appendix B for a sample S o t ~ c e  of Regular Meeting. The post ingoi this  notice must hedone  
as  far in advance of thc regular meeting as  IS rea\onable and in no event less t han  2 1  hours  
prlor t o  the meeting. In addition. the g o ~ c r n i n g  body mu\[ g i i e  a d d ~ t ~ o n a l  notice a s  1s 
rea\onable under the clrcum\tances. Sekeral types of additional notices uh lch  might he 
given a re  de5crlbed In Paragraph F below. 

Spcc~a l  meeting.; are all rneet~ngr other than regular meetings. For e.tch \pecial rnect- 
ing. the po\ernlng bod! mu\[ post a Notlee of Special hlcering at the pl,ice de\crihed In the 
statement tilcd u i th  the Secrerar! of State.  Scr .Appendix C' for a \ampic Skrtice < ) I  Special 
M c e t ~ n g .  Thz o \ z r n i n g  h,>d> \hould also p ~ c .  \uch , ~ d d ~ t i o n a l  not1c.c a \  IS rc.,i\onable 
under the clrcum\tancz\.  . k e  Paragraph t helou.  I h ~ s  ;iddlt~ondl notice mu\[ ~ n c l u d e  notlce 
hoth to  the general puhlii and z.tch rnemhzr o t  the gokernlng bod! rhr. re \er :~i  notlcc, 
g i r rn .  ~ r l c l u d ~ n ~  [ h e  \ot~i.c. i ~ t  p r c i , t i  Llzrcing pofted as de\crihcd ah<)rc .  mu\ t  he J C -  

compil\hc.d .)I !zd\t 21 hour, p r ~ o r  to thz tlmc 0 1  the \pc.citl meeting. z tcept  in the caw ot .In 
cmergr.nc> meetins co\err.d under f'drdprclph I )  bzlou 
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REGARDING PUBLIC INTEREST 



Memorandum August 19. 1975 

To: All State Agencies 

From: Bruce E. Babbitt, Attorney General 

Re: The Public Notice and Minute Taking 
Requirements Under Arizona's Open 
Meeting Act, as  amended Laus  1975 

Several questions have arisen as  to the specific requirements impo\ed by Arirona's 
Open Meeting Act with recpect t o  the glving of notice of public meetings. In addition. the 
Legislature, in its last regular session. amended the Open \ le t t ing Act by inc lud~ne  spec~ i i c  
requirements with respect to the taking of minutes of public meetings. This memorandum I \  

designed to  clarify the public notlce requirements imposed under the  Act and to inform all 
state agencies of the recently enacted minute taking requirements. 

If you have any questions regarding thih memorandum. please call Roderick G .  
McDougall. Chief Counsel of the Civil Division a t  271-3562. 

PUBLIC NOTICE R E Q U I R E Z I E h T S  

It has been stated than a n  "open meeting" is open only in theory if the public has no 
knowledge of the time and place a t  which 11 is to be held 75 Han.1.. Re \ .  1199 (1962). The 
right to attend and  participate in a n  open meeting IS contingent upon sufficient notice being 
given. Like other acts. Arizona's Open Meeting .Act affords feu statutory requirements for 
the mechanics of glving notice of mcetlrigs of go\ernlng bodies. 

A.R.S. 4 38-43 1.02. added Law\ 1974, which sets torth the p u b l ~ c  notice requirements. 
provides as  follows: 

A. Public notice of all rcgular meetings o i g o \ e r n i n s  bodies 
shall be given a5 follow\: 

I. The state and  its agencie\. boards and cornmisslons shall file a 
statement with the becretary of state stating u here ;ill notlces of their nleetingb 
and the meetlngs of their committee\ and \uhcornrnittee\ uill  he po\ted and 
shall give such public notice as I \  rea\on;~hle and pr;~cticahle ;I.; t o  the time;ind 
place of all regular meetlngs. 

2. The counties and their a_rencle\. hoard\  and  comrniszion.;. 
school districts. and other special d~strictb shall file ;I statcmcnt u i t h  thc clerk 
of the board of \upcrvisors statlng \\here ;ill no t i co  of their mcetingr and the 
meetings of their committees and subcommittees \ \ i l l  bc pohtcd and  \hall g ~ \ e  
such public notice as  is reasonable and practicable a \  t o  the time and  pl,lce of 
all regular mcetlng\. 

3.  The cities and  town5 and their 3gencieh. hoard\ and comnll\-  
sion5 shall file a \ tatemcnt with the tit! clerk or m ~ \ o r ' \  office \tating \\ here all 
notice\ ol  t h e ~ r  mertlngh and the rlieetlng\ ot their comnllttees and \uhcorn- 
mlttecs \ \ i l l  he po\ted and \ti;a11 gi\e \uch puhlis notice a \  1, rea\onahle arid 
pract~cable  a \  to the time and place ot nil rcgular meeting\. 

B. If an e \ccut l \e  \e\\ion onI\ uill  he held. the notlee \hail he g1bi.n 
to the inemher\ o! the go\erning hod \ .  ~ n d  to the pencr.11 prihl~c. \ t a t i n  the 
\pecitic pro\ l \ ion ot Ian a u t h o r i / ~ n g  the t . \ecuti\e \cr\ion. 

C.  Sleeting\ other than r c g u i ~ r l \  \cht.ciulcd nlretin@\ \hall not hc 



Emergency meetings are  those special meetings in which the governing bodyls unable 
to gi \e  the required 24 Iiours notice. In the ca\e of an  actual emergency, the rpccial meeting 
may be held "upon such notice a s  I \  appropriate to the circumstances". I 'he nature of the 
notice required in emergency case\ is o b v ~ o u \ I ~  subject t o  a ca>e by c a w  analysis and cannot 
be specified by general rules. However. any relaxation o r  de\iation in the normal manner  of 
probiding notice of meetings. either t o  the general public o r  to members of the governing 
body. must be carefull> ccrutinircd and can be justified cnly for compelling practical limita- 
tions on the abilit? of the go\erning bod) to follou its normal notice procedures. 

An  executive iession 1s nothing more than a meeting (regular o r  special) wherein the 
governing body is ailowed under the Open Meeting Act t o  discuss and deliberate on  matters 
in secret. See A.K.S.  $ 38-43 1.03. Separate notice need not be g i ~ e n  of a n  executibe session if 
it ic held in conjunction with a properl? noticed regular o r  spcclal meeting. Howecer, u here 
only a n  executire session uill be held. all notices of the meeting must state the specific pro- 
vision of law authorlring the executi\e ses\ion. including a reference to  the appropriate 
paragraph of Subsection A of A.R.S.  # 38-431.03. Srr Appendix D for a sample Sot lee  of 
Executive Sess~on .  

In deciding u h a t  types of noticeshall be given in addition to  posting. governing bodies 
should consider the follouing: 

In many cacer. notice of meetings can be disseminated by pro\iding 
presc releases to newspapers published in the area in w hich notice is to be gi\en. 
In addition. paid legal notices in such ne\+spapers may be purchased b! the 
governing body. 

Some bodies may wish to  probide a mailing list whereby persons 
desiring to obtain notices of meetings ma!, ask to  be placed on a mailing list. 
All notice\ of meeting\ ~s sued  uill then be mailed to  those appearing on the 
current mailing I I \ ~ .  

In addition. the goberning body may obtain puhl icat~on of article\ t>r 
notices in those profe\sional and hu\ine\\  pubiicatic>n\ relating to the :tgenc!'\ 
field of regulation. 

It I \  riot necessary that ;ill of thece t )pe\  of notice\ he piLen Indeed. merel\  pro\iding 
notice through the use ol a rnai l~ng i i \ t  and h', po\ting \houId hi. \ulficient in mort clrbes. 
Neither thc)uld the a h o \ e  li\ting\ be con\idered c \c lu\ i \e  and. to the extent other torn]\ ol 
notice are  re:i\onahly a\silablc. the! \hould he ured. 

KEQ1'IRt 'Mt:S I'S FOR I : \K l \ ( ;  \\'KI-I TFU \1 IUI 'TES  

The hr \ t  rcquirernent lor t:tk~ng uritten niinutcj of mce t inp  of g t~ \ e rn ing  hodies \ \a \  
included in the Open Hceting i\ct by the [ .q i \ la ture  in 19'4 1 hc  IV74;in1endment. h o n e ~ e r .  
pro\idi.d \cry  l~t t le  dct,iil ;I\  to \ \hat  the minuti.\ mu\ t  incliide I he origin;il rnintite t ~ h i n g  
rcquircnient read , I \  fol lou\  

* ' * t3 ( ;o \crnins  h ~ d i c \ .  except lor \uhcornmrttrs\ .  \hall pro\idt.  1,)r 
the taking ot Lkr1tti.n minute\ 111 all tlicir meeting, S u c h  minute\ \hall hc 



properly and accuratel! recorded a\  to all legal action taken and open to  *public 
inspection except as  otherwise specifically provided by statute.  

A.R.S. 5 38-431.01. 

In its last regular session, the Legislature amended this section to  read in part as follows: 

* * *B. All governing bodies, except for subcommittees, shall provide 
for the raking of ~ r i t t e n  hiinutes of all t h e ~ r  official meetings. Such minutes 
shall include. but not be limited to: (1)  the day, time and  place of the meeting. 
(2 )  the numbsrs o i  the governing body recorded a s  e ~ t h e r  present o r  absent,  
(3) an  accurate de3cription of all matters proposed. discussed or decided, a n d  
the names of members who proposed and seconded each motlon. 

C. The  minutes o r  recording shall be open to  public inspection three 
&orking days after the meeting except as  otherwise specii~cally provided by 
this a r t~c l e .  * * * 

A.R.S. 5 38-131.01. as  amended Laws 1975 (eff. 9 ' 1 2  75). 

You should note that this section requlreb that the  minutes or r eco rd~ng  be open to 
public inspection, except as  other\\ise specifically provided by t h ~ s  article. The specific 
exception reierred to is the provision in A.K.S.  5 38-431.03 which pro\ides that minutes of 
executi\e sessions shall be kept conf ident~al .  
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ARIZONA REVISED STATUTE 32-352.32  



A P P E N D I X  V I I I  

8 32-852.02. insurers to  report medical malpractice claims and actions 
A. Any insurer providing profesxionai liability insurance to a 1)odintrist 

licensed hy the hoard pursuant to this chapter stiall report to the board, 
within thirty days of i ts  receipt, any written or oral claim or action for  
darn:tges for personal injuries claimed to hare been caased by an error, ornis- 
sion or n2gligence in the performance of such insured's profession31 services. 
or t?ased on n claimed performnnrc of professiorial services without cOIlS1.11t 
or based upor1 breach of contract for professio~~itl servircs by 2 podi:~trist. 

9. Reports requlred by stlhsectiou I\ stitill cor~tain: 
1. The !lame and address of the i~rsure(l. 
2. The insured's policy number. 
3. The (late of the occurrence 1.c-hicall created the claim. 
1. Thc date of claim if suit is not sirm~ltaneously filed. 
5. The date the suit is filrd. 
6. A sumrniiry of the occurrence which c r~a te r l  the claim a s  stated 1)s 

c.lairnant. 

7. Such other reasonable information re!att.tl to tho claim a s  the hoard 
nlay require. 

C. Every insurer required to report to the board pursuant to this sectiol~ 
sh:lll :11so be required to advise the board of any s e t t l e ~ ~ l e ~ i t s  or judgments 
against n podiatrist within thirty days af ter  silcli settlement or j~tdg~nent  
of nny trial court. 

D. The board s l ~ i ~ l l  rnnir~tain the reports filrd in iiccordilnce with this 
section ns confitlcrltial recortfs. Statihtic-a1 cl.ita tierivrti from these reports 
chnll be released only for t)orl:l f;dc reseiirch or educ:ltiorirkl purposes ils 
antl~orized by the board. 

E. Thrl bo:lrcl shall institute proccdnres for an :innuiil review of all records 
ke1)t 11: :tccorcl:incr with this c1iaptc.r 111 oreler to dptt>r~i,iiic nliether it sh:lll 
I) ( .  !;icessitry for the boi~rtl to takc reh:~t)ilit:kti\tl o r  clisciplinnry !nra<r!rc,c; 
prior to the r0ncw:il o f  :l podiritrist's l~cense to practice. 

F. The 11o:lrd shall annnally report to the tiirrctor of irrsurance the folio\r- 
ing statistic;il infor~n:~tion rc.portrr1 by i l~s~ i re rs  p~rrsr::?rit to subsectiuri n: 

1. The number of clz~ims. 
2 .  The tlates of thr  acts or olnissiur~s whicli for111 the husis of claims. 

3. The finill tiispos~tion o f  rl:~irris. 

G. There s1i;iii be no 1i:lbiliry on the  part of irrid no c:i!~sc of nctiun af ur~y 
nature stiall arise ;igairist i ~ n y  instrrer re1)ortirig hereunder or its agents o r  
cnlpioyees. or the t)o;~ru or i ts  representatives, for any :kction taken by them 
in good faith pursuant to this section. .\dded Laws 1977, Ch. 124, $ 12. 
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REGARDING PROGRESS OF THE CO.?IPLAINT REVIEW PROCESS 



APPENDIX I X  

Progress of Complaint Review Process 

Since Inception in 1973 

1) In 1973 no complaint process existed under the auspices of the Board. 

2 )  In 1974 a complaint process was initiated by the Board to offer an oppor- 

tunity to Arizona's citizens to present their grievances. 

3) In 1974, to further refine the process, the Board began using the Chiro- 

practice Board's complant form which contained a notary statement. It 

was the Board's feeling that this would more formalize the complaint process. 

When it was discovered that the notarization was discouraging complaints, 

the Board removed the requirement for a notary. 

4) From 1974 through 1977 the Board, during its meetings, reviewed and tried 

to resolve complaints that were filed and investigated by the Board office. 

5 )  Recognizing that this was still not adequately serving the citizens of 

Arizona, the Board instituted regional complaint review committees in 

Tucson, Phoenix adn Flagstaff. The duty of this committee was to investigate 

the complaint, examine the patient and report to the Board their findings. 

6) The Board is also adopting guidelines for complaint review from a well 

established California peer review system. This will standardize the reporting. 

7) The Board is now working on adding a lay person to each review committee 

to assure the patient that he or she will be fairly served and to assist in 

the investigation. 

8) The consultant complaint review committee (7 at present, all dentists) 

spend many hours each week in response to complaints on a voluntary basis 

at no cost to the Board or the state. If each dentist spent only 3 hours 

a week for fifty weeks (7 X 3 X 50 = 105 hours), and was paid the consultant 

rate of $7.50 per hour ($60.00 per day) the cost to the state would be 

minimally 'dGj-;48. This does not include the time the Board members spend 

on the same complaints nor the Board's staff. As evidenced by the report, 

the numbers of complaints grow each year and so would those costs. 
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The Board has also instituted, in consideration for the health and welfare of 

the public: 

a 
1) X-ray certification- The Board has certified approximately 1200 Dental Assistants. 

2) General anesthesia, and evaluation of those administering such to assure 

quality of administration. 

3 )  Continuing education for relicensure has been prepared, but not yet adopted. 

There are plans to adopt and put into practice in the near future. 

The Board has developed and added a special examination for graduates of foreign 

dental schools in order that they may have the opportunity to be licensed in Arizona. 

The following is an outline and approximation of duties performed and time spent 

by Board members in the performance of duties for the state. 

1) Examinations for licensure require ten to fifteen days each year by Board 

members. In the instance of the president, his total days for examination in 

1978 was twenty one days. The lay member appears at each state examination and 

was at the initial Western Regional examination in June 1978. 

2) There were eleven Board meetings plus conference calls in 1978. 

3) The Board has a representative or representatives at each meeting of the 

Western Conference of Dental Examiners and Dental School Deans and the 

~merican Association of Dental Examiners. There are six days of A.A.D.E. 

meetings and three days of Western Conference meetings. 

4) Board members also have committee assignments such as: 

A. Continuing education 

B. X-ray certification 

C. General anesthesia 

D. Denturist curriculum 

E. Dental advertising guidelines 

F. Extramural dental school programs 

G .  Other rule construction assignments 

These assignments do not preclude the members from handling other Board related 

items or assisting the committees. 

5 )  Board members also meet with Attorney General to assist on cases. They also, 

at times, set as informal interviewing officers. 
(I 

6 )  They appear before legislative committees and sometimes meet with the auditor's 

staff. 
- -A 

- - --- . - 
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7 )  The l a y  member has s a t  wi th  t h e  complaint review committee i n  review of a  

s p e c i a l  case .  - 

8 )  Board members c o n s t r u c t  t e s t  i tems and t h e o r e t i c a l  examinations f o r  t h e  

l i c e n s u r e  examination and cons t ruc t ed  a  f u l l  examination f o r  graduates  of  f o r e i g n  

d e n t a l  schools .  

9 )  Board members s i t  a s  j u d i c i a l  panel  i n  formal admins t r a t ive  hea r ings .  

The foregoing  does no t  c o n s t i t u t e  a l l  t h e  a c t i v i t i e s  of  t h e  Board members b u t  

i s  a  good example of t he  wide ranging and m u l t i p l e  d u t i e s  t h a t  must be performed 

by t h e  members. 

The amount of t ime involved i n  Board bus iness  p e r  y e a r  i s  es t imated  t o  amount 

t o  approximately twenty days time f o r  t h e  l a y  member who is  n o t  i n t i m a t e l y  

involved i n  t h e  t e s t i n g  process  t o  approximately f o r t y - f i v e  days f o r  t h e  Board 

p re s iden t  who was i n  a t tendance  a t  every examination. For t h e  d e n t a l  p r o f e s s i o n a l  

members, t h e  es t imated  t ime spen t  was t h i r t y - s i x  days a  y e a r ,  a t  l e a s t  f i f t e e n  

of which were d i r e c t l y  taken  from d e n t a l  p r a c t i c e  t ime. I t  should be poin ted  

out  t h a t  when a  p r o f e s s i o n a l  member c l o s e s  h i s  o f f i c e  f o r  Board bus ines s ,  he 

not  on ly  l o s e s  income bu t  h i s  f i x e d  c o s t s  cont inue  ( s t a f f  s a l a r i e s ,  r e n t ,  

u t i l i t i e s ,  e t c . ) .  

The members g l a d l y  c o n t r i b u t e  t h i s  t ime t o  t h e  c i t i z e n s  of Arizona b u t  wish t o  

have it recognized t h a t  t h e r e  i s  more t o  be ing  a  Board member than  t h e  appointment 

t o  t h e  Board. 


